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Ivery  v.  Phillips. 

CaTUraet—Parol  evidence^Release — Receipt  in  full. 

A  written  contract  of  employment  as  a  superintendent  of  a  clay  mine 
provided  "that  no  interest,  right,  claim  or  demand  in  the  clay  lease  or 
operation  was  to  vest  in  the  superintendent,  but  that  the  relation  between 
him  and  the  owner  should  be  merely  that  of  employer  and  employee." 
Subsequently  the  superintendent  instituted  an  action  to  recover  one-fifth 
interest  in  die  clay  operation,  under  an  alleged  parol  agreement  made 
prior  to  the  vmtten  agreement.  The  testimony  of  the  superintendent  on 
this  subject  was  flatly  and  positively  contradicted  by  the  owner  and  other 
disinterested  witnesses.  It  also  appeared  that  the  superintendent  had  sub- 
sequently to  the  written  agreement  and  prior  to  the  institution  of  the  suit 
given  the  owner  a  receipt  in  full  of  all  demands.  Held,  that  it  was  proper 
to  give  binding  instructions  for  defendant. 

Argued  April  24, 1900.  Appeal,  No.  109,  Jan.  T.,  1900,  by 
plaintiff,  from  judgment  of  C.  P.  Cumberland  Co.,  Nov.  T.,  1898, 
No.  52,  on  verdict  for  defendant  in  case  of  John  W.  Ivery  v. 
M.  W.  Phillips.  Before  Gbben,  C.  J.,  Mitchell,  Fell, 
BBOWNand  Mestbezat,  J  J.      Affirmed. 

Assumpsit  to  recover  an  interest  in  a  clay  lease.    Before 

E.  W.  BiDDLE,  P.  J. 

At  ihe  trial  it  appeared  that  M.  W.  Phillips  owned  a  clay 
lease  on  the  lands  of  J.  C.  Lehman.     On  March  2, 1895,  the 
Vol.  cxcvi— 1  (1) 
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2  IVERY  V.  PHILLIPS. 

Statement  of  Facts — Arguments.  [196  Pa. 

plaintiff  and  defendant  entered  into  an  agreement  in  writing, 
by  which  Ivery  became  the  superintendent  of  the  clay  works 
at  a  salary  of  one  fifth  of  the  difference  between  the  gross  re- 
ceipts and  the  gross  expenses,  provided  that  it  should  not  be 
less  than  f  780  per  year.  The  contract  contained  the  following 
provision :  "  It  is  further  agreed  that  nothing  herein  contained 
shall  be  construed  to  vest  in  J.  W.  Ivery  any  interest,  right, 
claim  or  demand  in  the  clay  lease  or  operation  whatsoever,  the 
relation  between  the  said  M.  W.  Phillips  and  the  said  J.  W. 
Ivery  being  merely  that  of  employer  and  employee.'*  Plaintiff 
alleged  that  by  parol  agreement  made  prior  to  the  written  agree- 
ment he-  was  to  have  a  one-fifth  interest  in  the  lease.  This  was 
denied  by  the  defendant  and  by  several  disinterested  witnesses. 
On  August  22, 1896,  Ivery  sent  to  Phillips  the  following  com- 
munication : 

"Mt.^  Holly  Springs,  Pa.,  Aug.  22, 1896. 
"  M.  W.  Phillips,  Esq.,  Philadelphia,  Pa. : 

"  I  hereby  tender  my  resignation  as  superintendent  of  the 
clay  works  at  Crane  Siding. 

"J.  W.  Ivery. 
"  Received  of  M.  W.  Phillips  check  value  one  hundred  and 
twenty  dollars  in  full  for  all  demands  to  date. 

"J.  W.  Ivery." 

The  court  gave  binding  instructions  for  defendant.  Verdict 
and  judgment  for  defendant.     Plaintiff  appealed. 

Error  assigned  was  in  giving  binding  instructions  for  de- 
fendant. 

J.  W.  Wetzel^  of  Wetzel  ^  Rambleton^  for  appellant. 

W,  F.  Sadler^  of  Sadler  ^  Sadler ^  for  appellee,  cited  as  to 
parol  testimony,  Jackson  v.  Payne,  114  Pa.  67,  Wyckoff  v. 
Ferree,  168  Pa.  261,  North  v.  Williams,  120  Pa.  109,  Naum- 
berg  V.  Young,  44  N.  J.  L.  339,  Seitz  v.  Brewer's  Refrigerating 
Machine  Co.,  141  U.  S.  510,  Dickson  v.  Hartman  Mfg.  Co.,  179 
Pa.  344,  and  The  Delaware,  14  Wall.  605. 

As  to  the  effect  of  the  receipt,  Crawford  v.  Forrest  Oil  Co., 
189  Pa.  415,  and  Rhoads's  Est.,  189  Pa.  460. 
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Per  Curiam,  May  7, 1900 : 

There  is  not  a  particle  of  merit  in  the  claim  of  the  plaintiff 
in  this  case.  The  relations  between  himself  and  the  defendant 
were  carefully  prescribed  in  the  written  and  sealed  agreement 
made  between  them  on  March  2,  1895,  and  in  that  agreement 
it  was  most  positively  provided  that  nothing  therein  contained 
should  "be  construed  to  vest  in  I  very  any  interest,  right,  claim 
or  demand  in  the  clay  lease  or  operation  whatsoever,  the  rela- 
tion between  the  said  M.  W.  Phillips  and  the  said  J.  W.  Ivery 
being  merely  that  of  employer  and  employee."  It  is  not  pre- 
tended that  any  interest  in  the  lease  or  clay  was  given  to  Ivery 
by  anything  contained  in  the  contract  and  the  claim  to  a  one- 
fifth  interest  as  now  set  up  is  founded  upon  the  plaintiff's  own 
testimony  as  to  a  parol  understanding  previously  had.  But  as 
this  was  necessarily  merged  in  the  subsequent  written  contract 
it  cannot  be  permitted  to  be  established  by  any  parol  testimony 
on  this  record.  The  character  of  the  verbal  testimony  is  such 
that  no  court  could  possibly  allow  it  to  alter  or  change  the 
Mnritten  contract  in  any  respect.  The  testimony  of  Ivery  is 
not  only  flatly  and  positively  contradicted  by  Phillips  but  also 
by  other  disinterested  witnesses.  Moreover  Ivery  subsequently 
gave  the  defendant  a  receipt  in  full  of  all  demands,  and  that 
fact  also  is  fatally  inconsistent  with  his  claim. 

Judgment  affirmed. 


Titusville  Electric  light  and  Power  Company  v. 
Titusville. 

Carporatians^Electric  light  companies-^MunicipalUy^Exclusive  privi- 
leges'-Lighting  streets. 

A  grant  by  a  city  to  an  electric  light  company  to  supply  **  light,  heat 
and  power  by  electricity  to  persons,  partnerships  and  corporations  in  the 
city  and  territory  adjacent  thereto,  and  to  erect  a  plant  and  poles  and  nec- 
essary £xtares  therefor,  and  run  wires  on  the  same  on,  over  and  under 
any  and  all  streets,  alleys  and  lanes  in  the  said  city,"  is  not  in  derogation, 
eiliier  expressly  or  by  implication,  of  the  city's  right  to  furnish  street  lamps 
in  any  part  of  the  city  where  it  was  already  furnishing  them,  and  hence 
not  in  derogation  of  the  city's  right  to  provide  them  in  any  part  of  the 
city.  Under  such  a  grant  the  company  has  no  exclusive  privilege  to  fur- 
nish street  lamps  anywhere.  The  decisions  relating  to  the  exclusive 
privileges  of  water  companies  are  not  analogous. 
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4      ELECTRIC  LIGHT  &  POWER  CO.  v,  TITUSVILLE. 

Statement  of  Facts,  [196  Pa. 

Argued  April  25,  1900.  Appeal,  No.  128,  Jan.  T.,  1900,  by 
plaintiff,  from  decree  of  C.  P.  Crawford  Co.,  Sept.  T.,  1897, 
No.  6,  dismissing  bill  in  equity  in  case  of  Titus ville  Electiic 
Light  and  Power  Company  v.  City  of  Titusville  et  al.  Before 
Green,  C.  J.,  Mitchell,  Fell,  Bbown  and  Mestrezat,  J  J. 
Affirmed. 

Bill  in  equity  for  an  injunction. 

From  the  record  it  appeared  that  on  July  5,  1892,  the  coun- 
cils of  the  city  of  Titusville  passed  an  ordinance  providing  that 
"  Messrs.  V.  Neubert,  James  McCullough,  Jr.,  George  H.  Fox, 
George  P.  Dravo,  Frank  R.  Dravo,  Joseph  Buffington,  A.  C. 
Harton,  B.  F.  Kmffert,  A.  Mandell,  C.  F.  Emerson  and  assigns, 
be  and  are  hereby  granted  the  privilege  of  supplying  light,  heat 
and  power  by  electricity  to  persons,  partnerships  and  corpo- 
rations in  the  city  of  Titusville,  Pennsylvania,  and  temtory 
adjacent  thereto,  and  to  erect  a  plant  and  poles  and  necessary 
fixtures  therefor,  and  run  wires  on  the  same,  on,  over  and 
under  any  and  all  streets,  alleys  and  lanes  in  the  said  city, 
under  the  supervision  of  the  street  committee. 

"Sec.  2.  That  the  rights,  privilege  and  franchise,  hereby 
granted,  are  granted  and  accei)ted  upon  the  consideration  and 
express  condition  that  said  rights,  privilege  and  franchise  shall 
within  twenty-five  days  from  the  date  this  ordinance  becomes 
a  law,  be  preserved  and  assigned  by  proper  indenture  of  writ- 
ing to  the  Titusville  Electric  Light  and  Power  Company,  for 
which  application  for  charter  is  now  pending." 

Nothing  was  said  in  the  ordinance  as  to  the  lighting  of 
streets  in  the  city.  The  bill  averred  that  the  city  had  con- 
tracted for  an  electric  light  plant  in  violation  of  its  contract 
with  complainant.     The  bill  further  averred  as  follows : 

That  at  the  time  of  the  enactment  of  said  ordinance, 
and  acceptance  thereof  by  the  plaintiff,  the  said  city  owned 
and  operated  an  electric  light  plant,  the  power  of  which  was 
limited,  the  supply  of  light  inadequate  and  of  poor  quality ; 
the  streets  were  only  partially  lighted  and  the  citizens  dissat- 
isfied therewith ;  that  the  motive  and  intention  of  the  city  at 
the  time  of  the  enactment  of  said  ordinance  and  of  the  plain- 
tiff was  to  procure  for  the  city  and  persons  residing  therein  a 
sufficient  and  adequate  supply  of  light  by  electricity  in  the 
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territory  not  covered  by  the  defendant's  plant,  and  for  this 
object  and  with  this  intention  and  to  supply  this  need  the 
plaintiffs  charter  was  procured  and  the  contract  embodied  in 
said  ordinance  entered  into ;  that  the  purpose  and  intention  of 
the  defendants  is  in  the  name  of  the  city  of  Titusville  to  en- 
large and  increase  the  efficiency  of  the  plant  thereof  so  as  to 
occupy  the  territory  heretofore  granted  to  the  plaintiff,  thereby 
impairing  the  value  of  the  plaintiffs  plant  and  decreasing  its 
revenue,  so  that  at  the  expiration  of  the  said  ten  years  it  may 
acquu*e  the  same  under  an  option  at  a  price  greatly  below  its 
actual  cost. 

The  evidence  tended  to  show  that  the  purpose  of  the  city  in 
establishing  the  proposed  electric  plant  was  to  increase  Uie  num- 
ber of  street  lamps  for  the  purpose  of  lighting  the  streets  of 
the  city. 

The  court  in  an  opinion  by  Thomas,  P.  J.,  dismissed  the  bill. 

Error  assigned  was  the  decree  of  the  court 

(7.  Heydrick^  with  him  J.  P.  Colter  and  M.  F.  Leason^  for 
appellant. — The  ordinance  having  been  accepted  and  acted 
upon  by  the  plaintiff  became  a  contract  to  impair  which  the 
city  could  do  no  lawful  act:  Dartmouth  College  v.  Woodward, 
4  Wheat  518  ;  Walla  Walla  City  v.  Water  Co.,  172  U.  S.  1 ; 
Dillon  on  Municipal  Corporations,  sec.  450 ;  Western  Saving 
Fund  V.  Philadelphia,  31  Pa.  175 ;  People  v.  San  Francisco,  27 
Cal.  655. 

George  W.  Haskins^  with  him  John  J".  Henderson  and  George 
Frank  Brown^  for  appellee. — The  distinction  between  public 
duties  and  private  business  is  wide  and  obvious:  Western 
Saving  Fund  v.  Phila.,  31  Pa.  175. 

As  against  the  public  no  right  can  pass  by  implication,  or  be 
included  by  construction,  unless  such  implication  or  construc- 
tion be  necessary  to  carry  out  the  contract :  Penna.  R.  Co.  v. 
Canal  Commissioners,  21  Pa.  9 ;  Com.  v.  Erie  &  N.  E.  R.  R. 
Co.,  27  Pa.  357;  Johnson  v.  Phila.,  60  Pa.  445;  Scranton 
Electric  Light  &  Heat  Co.'s  App.,  122  Pa.  175 ;  Warren  Gas 
Light  Co.  V.  Penna.  Gas  Co.,  161  Pa.  513;  Charles  River 
Bridge  Co.  v.  Warren  Bridge  Co.,  11  Pet  420 ;  Fertilizing  Co. 
V.  Hyde  Park,  97  U.  S.  659. 
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Opinion  of  the  Court.  [196  Pa. 

Per  Curiam,  May  7, 1900  : 

It  is  not  claimed  that  the  city  is  proposing  to  interfere  with 
the  right  of  the  plaintiff  to  furnish  light  to  the  citizens  of 
Titusville  by  means  of  incandescent  lamps.  It  is  only  intend- 
ing to  increase  the  number  of  street  lamps  for  the  purpose  of 
lighting  the  streets  of  the  city.  The  plaintiff  does  not  dispute 
the  right,  and  indeed  the  exclusive  right,  of  the  city  to  furnish 
street  lamps  in  those  portions  of  the  city  in  which  it  furnished 
street  lamps  before  the  organization  of  the  plaintiff  company. 
But  the  plaintiff  does  claim  that  the  citj'  has  no  right  to  fur- 
nish street  lamps  in  the  territory  which  was  not  supplied  there- 
with at  the  time  of  the  passage  of  the  ordinance  No.  276.  The 
city  however  did  not  impose  any  such  restriction  upon  its  right 
in  that  regard,  and  we  are  unable  to  discover  any  implied  re- 
striction of  this  kind  in  any  part  of  the  ordinance.  The  grant 
of  power  is  general  to  supply  "  light,  heat  and  power  by  elec- 
tricity to  persons,  partnerships  and  corporations  in  the  city  of 
Titusville,  Pennsylvania,  and  territory  adjacent  thereto,  and  to 
erect  a  plant  and  poles  and  necessary  fixtures  therefor,  and 
run  wires  on  the  same  on,  over  and  under  any  and  all  streets, 
alleys  and  lanes  in  the  said  city  under  the  supei-vision  of  the 
street  committee."  This  is  a  general  grant  of  power  to  furnish 
electricity  for  light,  heat  and  power  in  all  parts  of  the  city,  yet 
it  is  not  contended,  and  could  not  be,  that  it  is  in  derogation 
either  by  expression  or  implication,  of  the  city's  right  to  furnish 
street  lamps  in  any  part  of  the  city  where  they  were  already 
furnishing  them,  and  hence  it  is  no  derogation  of  the  city's 
right  to  provide  them  in  any  part  of  the  city.  There  is  indeed 
nothing  said  in  the  ordinance  on  the  subject  of  street  lighting, 
and  hence  while  it  may  be  conceded  that  the  company  could 
furnish  street  lamps  anywhere  if  asked  to  do  so,  there  is  no 
grant  of  any  exclusive  privilege  to  furnish  such  lamps  any- 
where. Our  decisions  in  the  water  cases  are  not  analogous. 
There  the  whole  function  of  funiishing  water,  all  water  was 
delegated  to  the  company,  the  city  yielding  its  own  right  to 
furnish  any,  and  substituting  the  company  to  perform  the  duty 
in  the  city's  own  place  and  stead.  Having  thus  exercised  its 
option  to  furnish,  either  by  itself  or  by  another,  and  conferred 
the  power  entirely  on  another,  we  held  it  could  not  subse- 
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quently  resume  its  original  franchise  to  the  detriment  of  its 
grantee.     But  there  are  no  such  facts  here. 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the  ap- 
pellant. 


Gibson  v.  Erie. 


Payment—Municipal  bonds— Insolvency  of  agent  of  municipalities. 
Where  a  bank  which  is  the  agent  of  a  city  to  pay  the  interest  and  prin- 
cipal of  an  issue  of  city  bonds  becomes  insolvent  and  it  appears  that  prior 
to  its  insolvency  an  owner  of  $10,000  of  the  bonds  had  deposited  them  in 
the  bank  on  special  deposit,  and  that  the  bank  from  time  to  time  had  col- 
lected the  coupons  and  paid  over  the  proceeds  thereof  to  the  owner,  and 
it  also  appears  that  prior  to  the  insolvency  the  city  had  made  a  call  for  the 
redemption  of  bonds,  and  had  deposited  with  the  bank  $40,000  to  meet 
such  call,  and  the  bank  had  redeemed  $31,000  of  bonds  other  than  the 
$10,000  of  bonds  on  special  deposit,  and  it  appears  that  neither  the  city 
knew  of  the  special  deposit,  nor  did  the  owner  of  the  bonds  deposited 
know  of  the  call  for  redemption,  and  it  further  appears  that  the  owner  of 
the  bonds  after  the  insolvency  of  the  bank  recovered  possession  of  them 
by  replevin,  the  city  cannot  in  a  suit  brought  on  the  bonds  allege  that  they 
had  been  paid  to  the  bank  as  the  agent  of  the  plaintiff. 

Argued  April  25, 1900.  Appeal,  No.  132,  Jan.  T.,  1900,  by 
defendant,  from  judgment  of  C.  P.  Erie  Co.,  May  T.,  1898, 
No.  21,  on  verdict  for  plaintiff  in  case  of  Susan  Gibson  v.  City 
of  Erie.  Before  Geeen,  C.  J.,  Mitchell,  Fell,  Beown  and 
Mestbezat,  JJ.    AfiSrmed. 

Assumpsit  upon  municipal  bonds.    Before  Walling,  P.  J. 
The  facts  appear  by  the  opinion  of  the  court  below  infra. 
The  court  gave  binding  instructions  for  plaintiff. 
Verdict  and  judgment  for  plaintiff  for  $11,041.66. 

The  court  refused  anew  trial,  Walmng,  P.  J.,  filing  the 
following  opinion  : 

This  suit  was  brought  to  recover  on  ten  municipal  coupon 
bonds  for  $1,000  each,  issued  by  defendant  January  1,  1887, 
and  being  numbered  from  31  to  40,  inclusive.  Said  bonds 
were  made  payable  at  the  Keystone  National  Bank  of  Erie, 
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Pa.,  on  January  1,  1907,  and  each  of  said  bonds  contains  a 
clause  as  follows :  "  Redeemable  at  the  pleasure  of  the  city  of 
Erie  on  and  after  the  first  day  of  Januaiy,  A.  D.  1897."  The 
proper  officials  of  defendant  city  in  November,  1896,  elected 
to  redeem  the  bonds  in  suit,  and  cei-tain  other  bonds  of  the 
same  issue,  on  January  1,  1897,  and  duly  issued  a  call  there- 
for stating  that  the  city  would  redeem  said  bonds  on  Janu- 
ary 1, 1897,  and  that  the  interest  would  cease  on  above  date, 
which  call  was  duly  published  in  three  local  papers  and  in  two 
New  York  city  papers,  and,  so  far  as  possible,  the  defendant's 
city  controller  notified  the  original  purchasers  by  letter.  It 
does  not  appear  that  the  defendant  had  any  knowledge  that 
the  plaintiff  was  the  owner  of  the  bonds  in  suit,  or  that  the 
plaintiff,  who  resides  at  Jamestown,  Pa.,  had  any  actual  notice 
or  knowledge  of  said  call.  The  plaintiff  became  the  owner  of 
the  bonds  in  suit  in  1887,  and  continued  such  owner  down  to 
the  time  of  the  trial  of  this  case,  and  on  September  26, 1887, 
the  plaintiff  made  a  special  deposit  of  the  bonds  in  suit,  and 
$20,000  of  other  Erie  city  coupon  bonds,  in  said  Keystone 
National  Bank  of  Erie  for  safekeeping,  at  which  time  plain- 
tiff took  a  receipt  from  said  bank  as  follows,  viz : 

"  Erie,  Pa".,  September  26, 1^87. 
"  Received  from  Mrs.  Susan  Gibson  $30,000  in  Erie  city 
coupon  four  per  cent  bonds,  the  same  to  be  held  as  special  de- 
posit, at  her  risk. 

"J.  I.  Town, 
"  Cashier  Keystone  National  Bank  of  Erie." 

Which  bonds  remained  in  said  bank  until  after  the  failure  of 
the  bank,  which  occurred  in  June,  1897,  and  the  defendant  paid 
the  semiannual  interest  on  said  issue  of  bonds  through  said 
bank  up  to  January  1,  1897.  The  evidence  shows  that  the 
plaintiff  was  in  the  habit  of  writing  to  said  bank  at  the  end  of 
each  six  months  and  each  time  asking  it  to  send  her,  or  give 
her  credit  for,  the  semi-annual  interest  on  said  bonds,  which 
was  done.  The  bank  never  had  any  interest  in  the  bonds  in 
question  or  authority  over  them,  except  as  such  special  de- 
posit, and  except  the  special  authority  which  plaintiff  gave 
the  bank  from  time  to  time  to  remit  her  or  credit  her  with  the 
semi-annual  interest  on  said  bonds.     There  is  no  evidence  tend- 
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ing  to  show  that  Mrs.  Gibson  ever  gave  the  bank  any  general 
authority  to  collect  interest  on 'the  bonds  for  her,  or  any  au- 
thority whatever  to  collect  the  principal  of  the  bonds.  The 
bank  never  assumed  to  collect  the  principal  of  said  bonds,  and, 
so  far  as  appears,  neither  the  city  of  Erie  nor  any  of  its  officers 
had  any  knowledge  that  the  Keystone  National  Bank  had  pos- 
session of  the  bonds  in  controversy. 

After  the  failure  of  the  bank  the  receiver,  owing  it  would 
seem  to  a  controversy  which  had  arisen  between  Mrs.  Gibson 
and  the  city  of  Erie,  declined  to  sun*ender  the  bonds  to  plain- 
tiff and  she  obtained  them  by  a  writ  of  replevin. 

On  December  31,  1896,  the  defendant  deposited  $40,000  in 
said  bank  for  t^e  redemption  of  the  bonds  which  had  been  called 
in,  and  took  a  receipt  therefor  as  follows : 

**Erib,  Pa.  Dec.  31, 1896. 
"  Received  from  the  Sinking  Fund  Commisioners  of  the  city  of 
Erie,  Pennsylvania,  forty  thousand  ($40,000)  dollars  for  the 
redemption  at  par  of  Erie  city  refunding  bonds  of  the  numbers 
and  of  the  issue  stated  in  the  attached  copy  of  the  official  ad- 
vertisement in  regard  to  same. 

"  Keystone  National  Bank  of  Erie,  Pa. 

"  F.  V.  Kepler,  Cashier." 

The  oall  was  for  $50,000  of  bonds  and  the  defendant  had  an 
arrangement  with  the  bank  to  furnish  the  balance  when  needed. 

The  bank  paid  $31,000  in  redemption  of  such  of  said  bonds 
as  were  presented  prior  to  the  failure  of  the  bank  in  June  1897, 
at  which  time  the  remaining  $9,000  stood  on  the  books  of  the 
bank  to  the  credit  of  the  city.  Although  I  infer  that  the 
money  had  been  placed  with  the  general  funds  of  the  bank  and 
used  for  other  purposes. 

After  the  plaintiff  obtained  the  custody  of  her  bonds  she  did 
on  January  12, 1898,  demand  payment  of  the  same  from  the  de- 
fendant, which  was  refused,  except  that  the  city  offered  to  pay 
one  of  the  bonds,  which  plaintiff  declined  to  accept.  And  this 
suit  was  subsequently  brought  to  recover  the  amount  of  the  ten 
bonds. 

At  the  trial  the  jury,  under  instuctions  from  the  court,  found 
for  plaintiff  for  the  $10,000  and  lawful  interest  from  the  date 
of  such  demand.  I  am  still  of  the  opinion  that  the  verdict  is 
correct. 
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The  city  paid  this  $40,000  to  the  bank  as  its  agent.  And  in 
the  redemption  of  these  bondd  the  bank  was  clearly  acting  as 
the  agent  for  the  city  and  not  the  agent  of  the  bondholders : 
Williamsport  Gas  Company  v.  Pinkerton,  95  Pa.  62 ;  and  it  is 
also  there  held  that  there  is  no  obligation  on  the  holder  of  the 
bond  to  present  and  demand  payment  upon  the  same  within  a 
reasonable  time.  And  that  such  holder  could  not  lose  by  the 
insolvency  of  the  bank. 

The  city  in  the  present  case  was  not  misled.  It  had  no 
knowledge  that  the  bank  had  the  custody  of  plaintiff's  bonds. 
This  depositing  of  the  $40,000  in  the  bank  was  not  a  payment 
of  any  of  the  bonds,  and  was  not  so  intended.  It  was  placed 
there  that  the  bank  might  pay  off  the  bonds  for  the  city  as  they 
should  be  presented.  Enough  was  not  deposited  to  pay  all  the 
bonds,  and  certainly  the  city  did  not  appropriate  it  or  direct  its 
appropriation  to  the  payment  of  any  particular  part  of  the 
$50,000  call.  There  was  $40,000  of  this  call  of  bonds  not  held 
by  plaintiff,  and  had  all  of  such  other  bonds  been  presented  to 
the  bank  it  would  have  been  plain  duty  of  the  bank  to  have  re- 
deemed such  other  bonds  when  presented,  although  that  would 
have  exhausted  the  deposit  and  left  plaintiff's  bonds  unpaid. 
In  fact  the  bank  did  expend  $31,000  in  redemption  of  such 
other  bonds.  How  can  it  then  be  successfully  urged  that  the 
remauiing  $9,000  actually  paid  that  amount  of  Mrs.  Gibson's 
bonds ;  for  if  the  city's  placing  the  $40,000  in  the  bank  oper- 
ated as  a  payment  of  any  of  plaintiff's  bonds  it  paid  them  all, 
which  is  not  contended. 

Had  the  city  found  these  bonds  in  the  possession  of  the  bank 
and  paid  the  amount  to  the  bank  in  redemption  of  the  bonds 
the  case  would  be  entirely  different. 

The  fact  that  the  replevin  suit,  by  which  plaintiff  recovered 
possession  of  the  bonds  from  the  receiver  of  the  bank  had  not 
been  terminated  when  this  case  was  called  for  trial  is  not  ma- 
terial. The  evidence  clearly  shows  that  the  bonds  belong  to 
plaintiff,  and  she  was  in  possession  of  them  when  this  suit 
was  brought,  and  in  any  event  the  delivery  of  the  bonds 
to  plaintiff  by  the  writ  of  replevin  gave  her  a  title  to  them  as 
against  the  bank :  Stewart  v.  Wolfe,  5  Cent.  Repr.  681. 

When  these  bonds  were  issued  the  city  retained  the  option 
of  redeeming   them  on  January  1,  1897,  and    prior  to  said 
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date  the  said  city  properly  exercised  such  option,  and  by  its 
own  act  made  the  bonds  mature  on  said  date.  The  city  called 
in  the  bonds  and  stopped  the  interest  Therefore,  in  my  opin- 
ion, the  plaintiff  is  entitled  to  recover  on  her  bonds,  with  law- 
ful interest  from  the  date  when  demand  for  payment  was  made. 
This  result  does  no  injury  to  the  defendant,  as  plaintiff  re- 
covers no  interest  on  her  bonds  from  January  1, 1897,  to  Jan- 
uary 12, 1898. 

The  case  of  AUentown  School  District  v.  Derr,  115  Pa.  439, 
does  not  sustain  the  defendant's  contention,  as  there  the  op- 
tion was  that  of  the  bondholder  only  and  of  course  it  could  not 
avail  the  said  school  district.  Here  the  city  and  not  the  plain- 
tiff was  given  and  exercised  the  option  of  maturing  the  bonds. 

And  now,  March  16,  1900,  the  rule  to  show  cause  why  a 
new  trial  should  not  be  granted  in  above  case  is  discharged. 

Error  oingned  among  others  was  in  giving  binding  instruc- 
tions for  defendant. 

William  (7.  Cro%by^  city  solicitor,  for  appellant. — ^Municipal 
coupon  bonds  payable  to  bearer  are  quasi-negotiable  in  certain 
particulars,  viz :  They  pass  by  delivery ;  the  holder  may  sue 
in  his  own  name ;  the  transferee  for  value  holds  the  titles  as 
an  original  obligee,  etc. :  Beaver  County  v.  Armstrong,  44  Pa. 
63;  Whelen's  App.,  108  Pa.  205;  Kerr  v.  City  of  Corry, 
105  Pa.  282 ;  Mercer  County  v.  Racket,  1  WaU.  83;  White  v. 
Vermont,  etc.,  R.  R.  Co.,  21  Howard,  575 ;  Mayor  v.  Ray,  19 
WaU.  468 ;  Humboldt  Twp.  v.  Long,  92  U.  S.  642  ;  Roberts  v. 
Bolles,  101  U.  S.  119;  Ottawa  v.  Nat.  Bank,  105  U.  S.  342; 
County  of  Wilson  v.  Nat.  Bank,  103  U.  S.  770. 

Possession  of  bonds  is  prima  facie  evidence  of  ownership : 
Goodman  v.  Simonds,  20  Howard,  343 ;  Collins  v.  Gilbert,  94 
U.  S.  753;  Brown  v.  Spofford,  95  U.  S.  474;  Marion  County 
V.  Clark,  94  U.  S.  278  ;  Real  Est.  Investment  Co.  v.  Russel,  148 
Pa.  496  ;  Hey  v.  Frazier,  1  Monaghan,  759 ;  City  of  Elizabeth 
V.  Force,  29  N.  J.  Eq.  587  ;  Duchess  County  Mutual  Ins.  Co. 
V.  Hatchfield,  73  N.  Y.  226;  Cooke  v.  U.  S.,  91  U.  S.  389; 
Hubbard  v.  Tenbrook,  124  Pa.  291 ;  McCracken  v.  Hamburger, 
139  Pa.  326 ;  Robertson  v.  Hay,  91  Pa.  242 ;  Penna.  R.  Co.'s 
App.,  86  Pa.  80;  Chapman  v.  Chapman,  59  Pa.  214. 
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The  relation  between  the  plaintiff  and  the  Keystone  National 
Bank  was  that  of  principal  and  agent :  The  Brig  Odorilla  v. 
Baizley,  128  Pa.  283 ;  Siemens,  etc.,  Co.  v.  Horstman,  24  W. 
N.  C.  396. 

Plaintiff  had  constructive  notice  of  the  call  for  the  redemp- 
tion of  the  bonds  in  suit:  Short  v.  Messenger,  126i  Pa.  637; 
Wust  V.  Erie  City  Iron  Works,  149  Pa.  263 :  Bracken  v.  Mil- 
ler, 4  W.  &  S.  102;  Reed's  App.,  34  Pa.  207,  Phila.  v.  Lock- 
hardt,  73  Pa.  211 ;  Houseman  v.  Girard  B.  &  L.  Assn.,  81 
Pa.  256. 

Whenever  one  of  two  innocent  persons  must  suffer  by  the 
acts  of  a  third,  he  who  has  enabled  such  third  person  to  occa- 
sion the  loss  must  sustain  it :  Herman  op  Estoppel,  1222 ;  Chid- 
sey  V.  Porter,  21  Pa.  390 ;  Penna.  R.  Co.'s  App.,  86  Pa.  80 ; 
Mundorff  v.  Wickersham,  63  Pa.  87. 

Thomas  Boddy  and  Theodore  A.  Lamh^  for  appellee,  were  not 
heard. 

Per  Curiam,  May  7, 1900 : 

Beyond  all  question  the  plaintiff  never  lost  the  ownership  of 
her  bonds  by  leaving  them  as  a  special  deposit  with  the  Keystone 
National  Bank.  The  fact  that  the  bank  collected  her  coupons 
and  sent  her  the  proceeds  did  not  in  the  least  impair  her  own 
title  to  the  bonds.  The  bank  was  the  agent  of  the  city  for  the 
purpose  of  paying  the  interest,  and  was  also  its  agent  for  the 
payment  of  the  principal  to  the  extent  of  $40,000  when  that 
amount  was  deposited  by  the  city  for  that  purpose.  The  plain- 
tiff has  the  bonds  and  is  entitled  to  have  the  money  for  them 
from  the  city. 

Judgment  affirmed. 


Cruzen  v.  Boughner. 

WilJr— Devise — Contradictory  clauses — Devise  of  coal. 

Testator  devised  a  farm  which  he  described  as  the  «« W"  farm  to  his 
son  by  language  which  imported  a  fee  simple  title  in  the  land.  In  a  sub- 
sequent clause  he  devised  to  all  of  his  children  as  tenants  in  common  "  the 
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whole  nine-feet  vein  of  coal  underlying  the  lands  mentioned  in  this  my 
will."  By  a  codicil  made  some  years  afterwards  he  revoked  ceitain  pix)- 
visions  for  a  daughter  **  excepting  the  one,  referring  to  her  interest  in 
the  nine-feet  vein  of  coal  mentioned  in  my  first  will  and  testament.  .  .  • 
The  nine-feet  vein  of  coal  mentioned  in  my  first  will  and  testament  is  un- 
derlying the  two  farms  known  as  the  *  M '  and  •  K '  farms."  The  evi- 
dence showed  that  the  nine-feet  vein  was  an  opened  mine  worked  for 
years  at  the  date  of  the  will,  and  lying  underneath  the  *•  M"  and  ••  K  " 
farms.  It  was  not  known  at  the  time  of  the  will,  nor  during  tiie  eleven 
years  which  elapsed  to  testator's  death,  nor  until  several  years  thereafter, 
that  the  nine-feet  vein  was  :iccessible  on  the  •*  W"  farm.  Held,  that  the 
son  to  whom  the  •*  W"  farm  was  devised  took  a  fee  simple  title  in  both 
surface  and  coal  in  the  farm  devised  to  him. 

Argued  Oct.  21,  1898.  Reargued  AprQ  30,  1900.  Appeal, 
No.  190,  Oct  T.,  1898,  by  plaintiff,  from  judgment  of  C.  P. 
Greene  Co.,  April  T.,  1898,  No.  175,  non  obstante  veredicto 
in  case  of  Lena  G.  Cruzen  v.  Otho  M.  Boughner.  Before 
GnEEN,  C.  J.,  McCoLLUM,  MiTCHELL,  Dean,  Fbll  and 
Bbown,  JJ.,  on  reargument.     Reversed. 

Assumpsit  for  purchase  money  and  to  determine  title  to  real 
estate.     Before  Taylor,  P.  J.,  specially  presiding. 

The  facts  are  fully  stated  in  the' opinion  of  the  Supreme 
Court. 

Error  assigned  was  in  entering  judgment  for  defendant,  non 
obstante  veredicto. 

D.  T.  Watson  and  Franklin  P.  /a?n«,  with  them  Joseph  Pat- 
ton^  for  appellant. — No  clause  in  a  will  can  be  reject^  if  any 
construction  can  be  given  to  it  which  will  render  every  part  of 
it  effective :  Mutter's  Est.,  38  Pa.  314 ;  Seibert  v.  Wise,  70  Pa. 
147 ;  2  Williams  on  Executors,  *1081 ;  Kline's  App.,  86  Pa.  363. 

The  facts  existing  and  known  to  the  testator  at  the  time  he 
executed  the  will  furnish  strong  aid  in  arriving  at  his  inten- 
tion: Postlethwaite's  App.,  68  Pa.  480. 

Thomas  C.  Oahler^  for  appellee. 

Opinion  by  Mr.  Chtep  Justice  Green,  May  7, 1900 : 
It  is  not  for  a  moment  questioned  that  the  devise  to  James  R. 
Gray  contained  in  the  second  clause  of  the  will  of  his  father 
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William  Gray,  gave  an  absolute  fee  simple  title  to  the  devisee 
of  the  land  in  question  in  this  case.  The  words  are,  "  I  give, 
devise  and  bequeath  to  my  son  James  Robinson  Gray  .... 
the  Weltner  farm  situated  in  Greene  County,  Pennsylvania, 
and  containing  seventy-five  acres  more  or  less.  Together  with 
all  the  improvements,  farming  implements,  horses,  mules  and 
stock  of  every  description,  excepting  hogs  and  cattle  being  fat- 
tened for  sale."  This  devise  is  without  any  kind  of  qualification, 
and  standing  alone,  it  passed  a  fee  simple  title  in  the  land  to  the 
devisee  beyond  all  doubt.  The  learned  court  below  however 
was  of  opinion  that  because  of  a  devise  contained  in  the  ninth 
clause  of  the  will,  of  a  vein  of  coal  called  the  nine-feet  vein  of 
coal,  to  others,  the  coal  underlying  the  surface  of  the  Weltner 
farm  was  included  therein,  and  therefore,  that  the  title  of  James 
R.  Gray  under  the  second  clause  was  limited  to  the  surface  of 
the  land  and  did  not  include  the  underlying  coal.  This  is  an 
affirmative  proposition,  detracting  from  the  literal  words  and 
meaning  of  the  second  clause,  and  requires  to  be  clearly  made 
out  in  order  to  defeat  the  necessary  import  of  the  clause.  The 
language  of  the  ninth  clause  is  as  follows :  "I  give,  devise  and 
bequeath  the  whole  nine-feet  vein  of  coal  underlying  the  lands^ 
mentioned  in  this  my  will  (and  which  I  believe  to  be  valuable) 
to  my  sons  James  R.  Gray,  Isaac  M.  Gray  and  Sylvanus  T. 
Gray,  and  to  James  R.  Gray,  Isaac  M.  Gray  and  Sylvanus  T. 
Gray  in  trust  for  my  daughters  Margaret  Weltner,  Ann  Eliza 
Blackshere  and  Harriet  B.  Blackshere,  for  their  sole  and  sepa- 
rate use  and  benefit,  and  in  the  case  of  the  death  of  either  one  of 
my  daughters,  then  the  trust  to  continue  for  the  child  or  children 
of  such  dlaughters  deceased.  I  further  direct  that  the  said  coal 
underlying  the  aforesaid  lands  shall  be  held  for  the  interest  of 
my  said  sons,  and  by  my  said  sons  in  trust  for  my  said  daugh- 
ters jointly,  my  object  being  to  give  each  of  my  sons  and  daugh- 
ters an  equal  share  in  all  profits  derived  from  the  sale  of  said 
coal,  or  from  any  royalty,  or  profits  in  working  or  in  leasing 
said  coal  vein ;  I  direct  that  any  and  all  interest  accruing  to  my 
said  sons  in  trust  for  my  said  daughters  shall  be  subject  to  the 
same  conditions  heretofore  made  in  this  will  relating  to  them." 
The  question  and  the  only  question  arising  in  the  case,  is 
whether  the  coal  of  the  nine-feet  vein  underlying  the  Weltner 
farm  passed  to  the  sons  and  daughters  under  the  ninth  clause  of 
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the  will.  If  it  did  not  there  is  no  other  part  of  the  will  uif  der 
which  any  claim  to  that  result  can  be  made. 

While  it  is  true  that  the  devise  of  the  coal  in  the  ninth  clause 
is  in  broad  and  comprehensive  language,  to  wit:  "the  whole  nine 
(9)  feet  vein  of  coal  underlying  the  lands  mentioned  in  this  my 
will,"  yet  the  devise  to  James  R.  Gray  of  the  fee  simple  title  to 
the  Weltner  farm,  is  in  language  of  absolute  certainty,  without 
any  doubt  arising  as  to  its  meaning,  and  that  language  clearly 
carries  the  surface  of  the  tract  and  everything  beneath  it.  The 
Weltner  farm  was  a  part  of  "  the  lands  mentioned  "  in  the  will 
and  would  therefore  seem  to  be  embraced  within  the  generality 
of  the  words  describing  the  lands  under  which  the  vein  of  coal 
devised  laid.  But  it  was  abundantly  proved  on  the  trial  that  at 
the  time  the  will  was  made,  and  indeed  at  all  times  during  the 
life  of  tbe  testator,  it  was  not  known  that  there  was  any  nine- 
feet  vein  of  coal  under  the  Weltner  farm,  and  the  fact  that  it 
was  there  was  not  discovered  until  some  years  after  his  death. 
And  it  was  also  conclusively  established  by  uncontradicted 
testimony  that  the  nine-feet  vein  was  an  opened  mine,  worked 
for  years  at  the  date  of  the  will  and  long  before,  lying  under- 
neath the  Minor  faim  and  the  Knott  farm,  which  were  also 
situated  in  Greene  county,  and  from  which  all  the  coal  used  by 
the  testator  and  liis  numerous  tenants  was  habitually  taken. 
Now  while  it  is  of  course  possible,  and  indeed  quite  probable, 
that  if  there  was  no  other  language  in  the  will  than  is  contained 
in  the  second  and  ninth  clauses,  describing  the  lands  to  be  af- 
fected by  the  devise  of  the  nine-feet  vein  of  coal  in  the  ninth 
clause  of  the  will,  it  would  have  to  be  held  that  it  included  that 
vein  when  it  was  afterwards  discovered  that  it  did  underlie  the 
Weltner  farm,  yet  in  point  of  fact  there  is  another  clause  of  the 
will  which  very  seriously  affects  that  question. 

It  is  the  fourth  clause  of  the  third  codicil  to  the  will,  exe- 
cuted July  2, 1885,  and  is  in  the  following  words :  "  I  also  i-evoke 
aU  other  papers  in  my  former  first  will  and  codicils  relating  to 
my  daughter  Margaret  Weltner  (excepting  the  one 'referring 
to  her  interest  in  the  nine  (9)  feet  vein  of  coal  mentioned  in 
my  first  will  and  testament  her  interest  to  remain  as  stated  in 
my  first  will  and  testament  for  the  benefit  of  any  of  her  surviv- 
ing children.  The  nine  (9)  feet  vein  of  coal  mentioned  in  my 
fiist  will  and  testament  is  underlying  the  two  farms  known  as 
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the  Otho  Minor  farm  and  the  Knott  farm."  Now  the  question 
to  be  decided  is  what  was  the  testator's  meaning  when  in  Hie 
ninth  clause  of  the  original  will  he  said,  "I  give,  devise  and 
bequeath  the  whole  nine  (9)  feet  vein  of  coal  underlying  the 
lands  mentioned  in  this  my  will  (and  which  I  believe  to  be 
valuable)  to  my  sons  James  R.  Gray,"  etc.  Did  he  mean 
thereby  all  the  coal  which  might  then,  or  at  any  time  in  the 
future,  be  found  in  a  vein  of  nine  feet  in  thickness,  lying  un- 
der all  the  numerous  tracts  of  land  which  he  then  owned,  some 
seventeen  hundred  acres  in  all,  not  contiguous  but  separated 
from  each  other  by  distances  as  great  as  two  and  a  half  miles, 
or  did  he  mea^n  the  coal  contained  in  a  vein  of  nine  feet  in 
thickness  which  was  then,  and  for  a  long  time  before  had  been, 
worked  and  which  was  underlying  the  two  tracts  called  the 
Minor  farm  and  the  Knott  farm?  For  some  reason  he  was  re- 
voking in  the  fourth  clause  of  this  codicil,  his  previous  devises 
and  bequests  in  the  will  and  prior  codicils  in  favor  of  his 
daughter  Margaret  Weltner,  but  he  wished  to  and  did,  except 
out  of  the  revocation  her  interest  in  the  nine-feet  vein  of  coal 
as  given  by  his  will,  and  that  interest  he  directed  should  re- 
main for  her  and  for  her  surviving  children.  Then  for  the 
manifest  purpose  of  defining  what  he  meant  by  the  nine-feet 
vein  of  coal  devised  and  given  by  the  will,  he  added  to  the 
fourth  clause  of  the  third  codicil  these  words,  "The  nine  feet 
vein  of  coal  mentioned  in  my  first  will  and  testament,  is  under- 
lying the  two  farms  known  as  the  Otho  Minor  farm  and  the 
Knott  farm."  In  considering  what  was  his  meaning  in  using 
these  words  in  the  third  codicil,  it  will  be  of  importance  to  re- 
flect, supposing  the  same  words  had  been  used  in  the  nintii 
clause  of  the  will  when  he  was  devising  the  nine-feet  vein  of 
coal  to  his  sons  for  their  use  and  as  trustees  for  his  daughters, 
what  import  would  then  have  been  attached  to  them?  The 
ninth  clause  of  the  will  would  then  have  read,  "I  give,  devise 
and  bequeath  the  whole  nine  (9)  feet  vein  of  coal  underlying 
the  lands*mentioned  in  this  my  will  (and  which  I  believe  to  be 
valuable)  to  my  sons  James  R.  Gray,  Isaac  M.  Gray  and  Syl- 
vanus  T.  Gray,  and  to  James  R.  Gray,  Isaac  M.  Gray  and  Syl- 
vanus  T.  Gray  in  trust  for  my  daughters  Margaret  Weltner, 
Ann  Eliza  Blackshere  and  Harriet  B.  Blackshere  for  their  sole 
and  separate  use  and  benefit  and  in  the  case  of  the  death  of 
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one  or  either  of  them,  then  the  trust  to  continue  for  the  child 
or  children  of  such  daughters  >  deceased,  and  the  nme-f eet  vein 
of  coal  mentioned  in  (this)  my  first  will  and  testament  is  un- 
derlying the  two  farms  known  as  the  Otho  Minor  farm  and 
the  Knott  farm."  It  cannot  be  doubted  that  these  last  words 
would  have  been  held  to  be  inserted  for  the  express  purpose  of 
defining  specifically  what  the  nine-feet  vein  of  coal  was  that 
he  was  then  disposing  of.  Such  is  the  necessary  meaning  of 
the  words,  such  is  their  natuml  import  when  appearing  in  that 
connection,  and  that  meaning  would  have  to  be  strained,  and 
those  words  would  have  to  be  disregarded,  if  they  were  to  be 
applied  to  any  other  or  larger  subject-matter.  The  force  of 
this  conclusion  is  veiy  greatly  strengthened  by  the  fact  that, 
neither  at  that  time  nor  at  any  time  during  the  eleven  years 
which  elapsed  after  the  date  of  the  will,  March  26,  1874,  to 
the  death  of  the  testator,  September  9,  1885,  nor  until  sev- 
eral years  after  that  time,  was  it  discovered  that  the  nine-feet 
vein  of  coal  was  accessible  on  the  Weltner  farm.  As  the  tes- 
timony on  this  subject  is  entii-ely  undisputed  it  will  be  of  ad- 
vantage to  refer  to  some  of  it  with  brevity,  in  order  that  we 
may  understand  more  precisely  the  circumstances  and  condi- 
tions affecting  the  testator  at  the  time  his  will  was  made.  The 
witness  O.  M.  Boughner  having  stated  his  acquaintance  with 
the  testator  and  his  lands,  was  asked:  "  Q.  Was  the  coal  opened 
upon  any  of  the  farms  that  William  Gray  owned  at  the  date  of 
his  will?  A.  Yes  sir.  Q.  That  is  March  26,  1874?  A.  Yes 
sir.  Q.  Upon  what  ones  of  the  farms  was  the  coal  opened 
at  that  time?  A.  I  believe  on  both  farms,  the  Minor  and 
Knott.  Q.  And  upon  any  other  of  the  farms  he  owned  at  that 
time  that  you  know  of?  A.  The  river  vein  of  coal  was  not 
open,  the  nine-feet  vein  of  coal.  Q.  The  nine-feet  vein  of 
coal  at  the  date  of  his  will  was  open  on  the  Minor  farm  and 
the  Knott  farm.  A.  Yes,  sir.  Q.  But  not  upon  any  other 
farm  he  had?  A.  No,  sir.  Q.  Has  the  nine-feet  vein  of  coal 
been  opened  upon  any  other  farms  of  which  William  Gray  died 
seized,  since  his  death?  A.  Yes,  sir.  Q.  Upon  what  farms? 
A.  Upon  the  Merrill  farm.  Q.  When  was  the  coal  opened 
upon  the  Merrill  farm  ?  A.  I  do  not  know  that  I  can  tell  you 
that  exactly,  it  was  between  1885  and  1892,  I  suppose  along 
about  1887  or  1888.  .  .  .  Q.  William  Gray  owned  a  large  dis- 
VoL.  cxcvi — 2 
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tillery  in  his  lifetime  I  believe,  at  Gray's  landing?  A.  Yes^ 
sir.  Q.  How  far  is  that  distillery  from  the  coal  mines  which 
were  opened  upon  the  Knott  farm  and  Minor  farm?  A.  I  sup- 
pose about  a  mile.  Q.  Was  it  known  prior  to  1887  or  1888 
that  the  nine-feet  vein  of  coal  was  accessible  upon  the  Merrill 
farm?  A.  No  sir,  it  was  not.  Q.  Do  you  know  whether 
search  was  made  and  attempts  made  to  discover  the  nine-feet 
vein  of  coal  upon  the  Merrill  farm  for  some  time  prior  to  its 
opening  ?  A.  Yes,  sir,  two  or  three  different  times.  Q.  What 
was  the  result?  A.  Well  they  reported  they  could  not  find  it. 
Q.  How  far  did  William  Gray  live  from  the  coal  mines  that 
were  opened  upon  the  Minor  farm  and  Knott  farm?  A.  I 
suppose  about  two  and  a  half  miles.  ...  Q.  Do  you  know 
where  William  Gray  during  his  lifetime  got  his  coal  to  supply 
his  home  and  home  farm?  A.  Yes,  sir,  got  it  from  tihie  mines 
opened  on  the  Minor  and  Knott  farm.  Q.  Did  he  get  any  coal 
for  his  home  from  any  other  mine  ?  A.  No,  sir.  Q.  William 
Gray  had  numerous  tenement  houses  on  his  various  farms? 
A.  Yes,  sir.  .  .  .  Q.  Do  you  know  what  tenement  houses  were 
supplied  with  coal  ?  A.  I  think  all  the  farms  and  all  the  teiF 
ement  houses  got  coal  from  the  mines  upon  those  two  farma^" 

Sariiuel  Dunlap  another  witness  having  stated  his  acquaint- 
ance with  William  Gray  and  his  farms  was  asked :  **  Q.  Do 
you  know  upon  what  farms  he  had  the  nine-feet  vein  of  coal 
open  in  his  lifetime  ?  A.  Well  it  was  understood  by  me  it 
was  the  Minor  farm  and  Knott  farm.  Q.  Was  the  nine-foot 
veiu  of  coal  open  on  any  other  farm  that  you  know  of? 
A.  No  sir." 

The  witness  Boughner  was  also  asked :  "  Q.  If  William  Gray 
had  known  in  his  lifetime  that  the  nine-feet  vein  of  coal  was 
accessible  upon  the  other  farms,  could  he  have  supplied  his 
distillery,  his  home  farm  and  the  farms  occupied  by  his  chil- 
dren and  tenants  from  mines  much  nearer  than  those  at  the 
Knott  and  Minor  farms  ?    A.  About  half  a  mile  nearer." 

It  is  thus  apparent  that  when  the  will  was  made  and  during 
the  remainder  of  his  life,  William  Gray  had  no  knowledge  of 
the  existence  of  the  nine-feet  vein  of  coal  under  the  Weltner 
farm  of  seventy-four  acres,  and  that  he  knew  all  about  the  vein 
as  it  was  opened  and  in  full  operation  under  the  Minor  and  KnotI 
farms,  and  that  all  the  coal  he  was  using  at  his  distillery  and  at 
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his  house  and  at  the  homes  of  his  children  and  his  tenants,  and 
whatever  coal  he  sold  was  taken  from  that  vein.  In  view  of  all 
these  matters  it  is  very  difficult  to  conceive  that  he  had  any 
other  vein  or  deposit  of  coal  than  this  one  in  mind  at  the  time 
he  made  his  will.  And  when  eleven  years  after  that  when  he 
made  the  third  codicil  he  expressly  declared  that  the  nine-feet 
vein  of  coal  mentioned  in  his  will,  was  the  one  underljdng  the 
two  farms  known  as  the  Otho  Minor  farm  and  the  Knott  farm, 
we  are  fairly  shut  up  to  the  conclusion  that  the  vein  of  coal  de- 
vised by  his  will  was  that  particular  vein  and  no  other.  He 
says  in  the  codicil,  ''  the  nine-feet  vein  "  that  is  the  real  actual 
and  particular  vein  which  he  devised  by  his  will,  was  the  vein 
which  underlaid  his  two  farms  known  as  the  Minor  and  Knott 
farms.  Not  the  coal,  nor  the  vein  of  coal  underlying  all  his 
lands,  but  the  particular  vein,  called  the  nine-feet  vein,  which 
underlaid  two  only  of  all  the  farms  he  had  mentioned  in  his 
will.  If  the  ruling  of  the  learned  court  below  is  correct  the 
testator  must  be  held  to  have  intended  all  the  coal  contained  in 
a  vein  of  nine  feet  in  thickness  underlying  all  his  farms  men- 
tioned in  the  will  notwithstanding  he  expressly  declares  he 
intended  the  vein  underlying  only  two  of  those  farms.  We  do 
not  see  how  we  can  take  any  such  liberties  with  the  plain  words 
of  the  testator.  Especially  is  this  the  case  when  it  is  con- 
sidered that  he  went  out  of  his  way  to  make  this  declaration, 
because  if  he  believed  that  he  had  already  devised  the  vein,  as 
it  lay  under  all  his  lands,  and  such  was  his  real  intention,  there 
was  not  only  no  occasion  to  make  the  declaration  contained  in 
the  codicil,  but  by  making  it  he  simply  created  confusion  and 
gave  occasion  for  most  serious  contention  and  litigation  as  to 
what  his  meaning  really  was.  Certainly  he  would  carefully 
avoid  doing  anything  of  that  kind.  The  far  more  satisfactory 
explanation  of  the  declaration  in  the  codicil  is  that  he  dis- 
covered that  the  general  language  used  in  the  will  in  describ- 
ing the  nin6-feet  vein  which  he  there  devised,  might  lead  to 
doubt  and  uncertainty  as  to  what  his  meaning  really  was,  and 
therefore  to  relieve  the  matter  of  all  doubt  and  to  make  his 
meaning  perfectly  clear  he  declared  in  the  codicil  that  the  vein 
of  coal  devised  in  the  will  was  the  vein  that  underlaid  the  two 
tracts  only.  Upon  this  theory  it  is  perfectly  easy  to  understand 
why  it  was  that  he  made  the  Yery  important  explanation  and 
declaration  contained  in  the  codicil. 
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There  is  another  reason  for  this  conclusion  almost  equally 
convincing  and  that  is  that  if  he  meant  to  devise  the  nine-feet 
vein  under  all  his  lands,  none  of  his  devisees  could  take  a  sure 
title  to  any  of  the  lands  devised  to  them.  The  devises  were 
all  in  fee  simple  and  of  course  included  all  coal  lying  beneath 
the  surface.  But  as  the  presence  of  the  nine-feet  vein  was 
not  known  at  the  time  the  will  was  made  nor  for  many  years 
after,  except  under  the  Minor  and  Knott  farms,  the  title  of 
each  devisee  would  remain  in  a  state  of  entire  uncertainty  for  an 
indefinite  number  of  years  after  the  death  of  the  testator.  If  at 
any  time  in  the  future  a  nine-feet  vein  should  be  discovered  no 
matter  at  what  depth  beneath  the  surface,  it  would  not  belong 
to  the  devisee  of  the  land,  but  to  the  devisees  of  the  coal  named 
in  the  will.  The  owners  of  the  surface  could  never  know 
whether  they  had  a  real  fee  simple  title  to  their  lands  or  not. 
This  uncertainty  would  be  a  most  serious  cloud  upon  their  titles, 
and  would  bring  about  the  greatest  diflBculties  in  selling  them. 
It  would  interfere  with  their  disposition  long  after  the  deaths 
of  the  devisees  and  would  greatly  embarrass  the  settlement  of 
their  estates.  Such  a  condition  of  things  in  the  face  of  such 
devises  as  are  contained  in  this  will  ought  not  to  be  brought 
about  if  it  can  possibly  be  avoided.  Certainly  we  cannot  impute 
such  an  intention  to  the  testator  except  upon  the  plainest  and 
clearest  interpretation  of  his  actual  testamentary  words.  And 
as  we  have  shown,  there  are  no  such  words  in  the  wilL  There 
are  several  other  tests  of  the  testamentary  intent  in  this  case 
which  might  be  applied,  tending  to  the  same  conclusion,  but  they 
are  of  minor  importance  and  need  not  be  considered.  It  is  veiy 
plain  to  us  that  the  testator  manifestly  intended  to  limit  the 
devise  of  the  nine-feet  vein  of  coal  devised  by  the  will,  to  the 
two  tracts  known  as  the  Minor  and  Knott  farms,  and  that  dis- 
poses of  the  contention.  The  assignments  of  error  are  sus- 
tained. 

Judgment  reversed  and  judgment  is  now  entered  in  favor  of 
the  plaintiff  and  against  the  defendant  on  the  verdict  for 
*2,203.93  with  costs  of  suit. 
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President,  Managers  and  Company  of  the  Perkiomen  and     20  sc 
Reading  Turnpike  Road  v.  Berks  County. 

Turnpike  compcmies^  Condemnation  of  road— Evidence, 

In  proceedings  to  condemn  2,200  feet  of  a  turnpike  road  thirty-three  miles 
long,  it  is  proper  to  reject  evidence  as  to  the  value  of  the  capital  stock  of  the 
company,  what  it  was  appraised  at  by  the  officers  of  the  company  who  made 
returns  thereof  to  the  state,  and  the  market  value  of  the  company^s  entire 
property. 

In  a  proceeding  to  condemn  a  portion  of  a  turnpike  road,  where  the  evi- 
dence shows  that  an  electric  railway  company  which  had  laid  its  railway 
on  the  turnpike  road  hafl  a  right  to  do  so,  evidence  as  to  an  agreement 
between  the  two  companies  as  to  the  amount  or  tei*ms  of  compensation  for 
the  occupation  of  the  turnpike  by  the  railway,  is  immaterial. 

In  a  proceeding  to  condemn  a  portion  of  a  turnpike  road  it  is  not  error 
to  refuse  to  admit  in  evidence  an  act  of  assembly  forbidding  the  com- 
pany to  erect  a  toll  gate  on  the  portion  of  the  line  sought  to  be  condemned, 
where  there  is  no  evidence  that  the  toll  gate  upon  such  poition  of  the  road 
had  been  erected  subsequent  to  the  passage  of  the  act. 

Appeals — Assignments  of  error— Evidence, 

Assignments  of  error  to  the  admission  or  rejection  of  evidende  will  not 
be  considered  by  the  Supreme  Court  which  do  not  set  forth  the  portion  of 
the  bill  of  exceptions  in  immediate  connection  with  the  rulings  of  which 
complaint  is  made. 

Argued  Feb.  26, 1900.  Appeal,  No.  38,  Jan.  T.,  1900,  by 
defendant,  from  judgment  of  C.  P.  Berks  Co.,  June  T.,  1898, 
No.  97,  on  verdict  for  plaintiff  in  case  of  President,  Managers 
and  Company  of  the  Perkiomen  &  Reading  Turnpike  Road 
V.  Berks  County.  Before  Green,  C.  J.,  McCollum,  Fell, 
Brown  and'  Mestrezat,  J  J.    AflBrmed. 

Appeal  from  jury  of  view  in  proceedings  to  condemn  a  por- 
tion of  a  turnpike  road. 

At  the  trial  Mr.  Rothermel,  counsel  for  defendant,  proposed 
to  prove  by  a  witness,  who  was  the  secretary  of  the  plaintiff 
company,  what  returns  he  made  to  the  state,  as  well  as  to  show 
what  the  capital  stock  is  worth,  and  what  it  was  appmised  at 
by  the  officers  of  the  company  who  made  returns  to  the  state ; 
also  what  the  market  value  of  the  shares  of  stock  is  according 
to  such  returns ;  this  for  the  purpose  of  giving  the  jury  the  full 
benefit  of  all  the  information  that  can  be  had,  so  that  they  can 
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arrive  at  a  correct  conclusion  in  fixing  the  damages  between 
the  plaintiff  company  and  the  county  of  Berks. 

Mr.  Hiester:  Plaintiffs  object  to  the  offer  as  irrelevant,  in 
view  of  the  fact  that  only  a  small  portion  of  the  .property  of 
the  plaintiff  is  taken. 

Mr.  Rothermel :  We  will  add  to  our  offer  the  fact  that  the 
plaintiffs,  in  opening  their  case,  stated  that  the  turnpike  com- 
menced at  Collegeville,  in  the  county  of  Montgomery,  and  ended 
at  the  limits  of  the  city  of  Reading  in  Berks  county.  It  is  now 
proposed  to  go  into  the  entire  value  of  this  franchise  so  as  to 
enable  the  jury  to  arrive  at  a  correct  conclusion.  The  evidence 
is  practically  the  same  which  has  just  now  been  offered. 

The  Court:  The  proposed  evidence  could  not  throw  any 
light  upon  the  value  of  the  2,200  feet  of  road  which  have  been 
condemned.  The  objection  is  sustained.  Exception  for  defend- 
ant [1] 

It  is  proposed  to  prove  by  the  witness  on  the  stand  that 
there  is  an  agreement  between  the  East  Reading  Electric  Rail- 
way Company  and  the  Reading  &  Perkiomen  Turnpike  Company 
that  whenever  the  said  railway  company  wish  to  construct  a  sec- 
ond track  on  this  portion  of  the  turnpike,  that  the  turnpike 
company  is  to  receive  the  sum  of  $1,500  additional  to  what  they 
have  already  received  by  way  of  compensation  from  the  said 
railway  company.  This  for  the  purpose  of  showing  the  rights 
which  exist  between  the  said  railway  company  and  the  said 
turnpike,  and  for  the  further  purpose  of  showing  exactly  what 
rights  the  county  of  Berks  has  in  case  the  turnpike  is  made 
free  from  toll  and  tollgates,  for  which  the  county  of  Berks  is 
asked  to  pay  damages. 

Mr.  Hiester:  Plaintiff  objects  that  the  proceeding  in  the 
court  of  common  pleas  between  the  Eiist  Reading  Electric  Rail- 
way Company  and  the  plaintiff,  which  have  been  given  in  evi- 
dence by  the  defendant,  shows  the  rights  which  have  been 
acquired  by  the  East  Reading  Railway  Company  on  the  pro- 
perty of  the  plaintiff,  and  any  arrangement  between  the  plain- 
tiff and  the  railway  company  made  with  regard  to  the  time  of 
the  payment  of  damages  assessed  in  that  case  is  irrelevant  and 
immaterial  in  this  issue. 

The  Court :  The  proposed  evidence  is  clearly  irrelevant  and  im- 
material.    Objection  sustained.     Exception  for  defendant.  [2] 
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Mr.  Rothermel:  Defendant  offers  in  evidence  act  of  assem- 
bly, approved  April  12,  1851,  P.  L.  498,  which  provides  in 
Beetion  8,  that  it  »hall  not  be  lawful  for  the  turnpike  company 
to  erect  a  gate  within  one  mile  of  the  city  of  Reading,  etc. 

The  Court:  What  is  the  purpose  of  the  offer? 

Mr.  Rothermel :  The  purpose  of  the  offer  is  to  show  that  ac- 
cording to  the  provisions  of  said  act  of  assembly,  the  turnpike 
company  has  no  right  to  keep  a  gate  at  the  point  at  which  it  is 
located  for  the  purpose  of  collecting  tolls. 

Mr.  Hiester:  Plaintiffs  object  to  the  offer;  first,  because 
there  is  no  evidence  that  when  this  tollgate  was  erected  it  was 
erected  within  one  mile  of  the  city  of  Reading,  as  the  bound- 
aries of  the  city  of  Reading  then  existed  at  the  time  of  the  erec- 
tion of  the  tollgate ;  second,  because  the  charter  of  the  plaintiff 
and  the  rights  granted  thereby  cannot  be  altered  by  the  act  of 
assembly  of  April  12, 1851 ;  third,  because  the  act  of  the  plain- 
tiff in  maintaining  a  tollgate  at  this  point,  if  unlawful,  can  only 
be  inquired  into  by  the  commonwealth  in  quo  warranto  proceed- 
ings or  other  appropriate  proceedings ;  fourth,  the  offer  is  gen- 
erally irrelevant  in  this  proceeding. 

The  .Court:  The  objections  are  sustained.  Exception  for 
defendant.  [3] 

Verdict  and  judgment  for  plahitiff  for  $8,416.66.  Defendant 
appealed. 

Errors  assigned  were  (1-3)  rulings  on  evidence,  quoting  the 
biU  of  exceptions ;  (4,  5)  rulings  on  evidence,  but  not  quoting 
the  portion  of  the  bill  of  exceptions  in  immediate  connection 
witii  the  rulings  of  which  complaint  was  made. 

John  S,  Rothermel^  with  him  Howard  L.  Greenawalf^  for  ap- 
pellant, cited  Montgomery  County  v.  Schuylkill  Bridge  Co. 
110  Pa.  54,  AUentown  &  Coopersburg  Turnpike  Co.  v.  Lehigh 
Valley  Traction  Co^  174  Pa.  283,  and  West  Chester  &  Wilming- 
ton Plank  Road  Co.  v.  Chester  County,  182  Pa.  40. 

Isaac  Hiester^  with  him  David  F.  Mauger^  for  appellee,  cited 
Montgomery  County  v.  Schuylkill  Bridge  Co.,  110  Pa.  64. 

Opinion  by  Mr.  Justice  Mbstrezat,  May  7, 1900 : 
The  assignments  of  error  relate  to  the  rulings  of  the  court  be- 
low on  offers  of  testimony.     The  learned  judge  who  presided 
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at  the  trial  was  so  clearly  right  that  little,  if  anything,  need  be 
said  in  vindication  of  his  rulings. 

The  offer  of  testimony  embraced  in  the  first  assignment  was 
to  prove  the  value  of  the  capital  stock  of  the  turnpike  company, 
what  it  was  appraised  at  by  the  oflBcers  of  the  company  who 
made  returns  thereof  to  the  state  and  the  market  value  of  the 
company's  entire  property.  The  turnpike  constructed  and  in 
use  by  the  company  at  the  time  this  part  of  it  was  taken  by  the 
defendant,  was  about  twenty-three  miles  in  length.  The  part 
of  the  turnpike  proposed  to  be  taken  under  the  proceedings  in- 
stituted by  the  county  of  Berks  is  about  2,200  feet  in  length, 
and  extends  from  the  boundary  line  of  the  city  of  Reading 
to  the  Friedensburg  road.  The  character  and  productiveness 
of  the  other  parts  of  the  road,  not  having  been  shown,  we 
are  unable  to  see  what  assistance  the  testimony  here  offered 
would  have  given  the  jury  in  ascertaining  the  value  of  the  very 
small  proportion  of  the  entire  road  proposed  to  be  condemned. 
Its  admission  could  not  have  aided^the  jury  in  determining  the 
value  of  the  property  taken,  but  might,  and  doubtless,  would 
have  misled  them  in  the  consideration  of  the  case.  The  offer, 
therefore,  embmced  in  this  assignment  was  properly  excluded. 

The  testimony  offered  and  included  in  the  second  assignment 
was  properly  rejected.  The  condemnation  proceedings  of  the 
East  Reading  Electric  Railway  Company  against  the  Perkiomen 
and  Reading  Turnpike  Road  were  in  evidence  and  considered 
by  the.  jury.  They  showed  clearly  that  the  electric  railway  com- 
pany had  the  right  to  construct  "  a  track  or  tracks"  on  the  turn- 
pike, and  hence  the  jury  could  not  have  been  misled  in  this 
respect.  They  also  showed  the  rights  acquired  by  the  electric 
i*ailway  company  on  the  turnpike  and  thus  the  jury  was  enabled 
to  determine  any  depreciation  in  the  value  of  the  plaintiff's 
road  by  reason  of  the  construction  of  the  electric  railway  upon 
it.  Any  arrangement  or  agreement  between  the  two  companies 
as  to  the  amount  or  terms  of  compensation  for  the  occupation 
of  the  turnpike  by  the  railway  company  is  of  no  consequence 
to  the  defendant  here,  and  irrelevant  and  immaterial  in  this 
issue.  Under  the  instructions  of  the  court  the  jury  considered 
the  incumbrance  of  the  railway  on  the  turnpike,  and  gave  the 
defendant  the  benefit  of  it  in  ascertaining  the  damages  due  the 
plaintiff. 
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The  alleged  error  in  refusing  to  admit  in  evidence  the  act  of 
assembly  of  April  12,  1851,  embraced  in  the  third  assignment, 
is  without  any  merit.  The  statute  was  not  retroactive  and  in 
the  absence  of  any  evidence  showing  that  the  tollgate  was 
erected  subsequent  to  its  passage,  the  offer  was  properly  rejected. 

The  fourth  and  fifth  assignments  are  in  direct  violation  of  the 
rules  of  this  court,  and  will  not  be  considered. 

The  assignments  of  error  are  overruled  and  the  judgment  is 
affirmed. 


I  196  25 

Monongahela  Bridge  Company  v.  Pittsburg  &    Birm-!j02      ^eoj 
ingham  Traction  Company.  ^^^       \\\\ 

Corporation — Capital  stock— Corporate  property.  o21^        ^\% 

A  ccirpomtion  is  an  entity,  an  existence,  irrespective  of  the  persons     p2l6 
who  own  all  its  stock ;  and  the  fact  that  one  person  owns  all  the  stock 
does  not  make  him  and  the  corporation  one  and  the  same  person. 

The  shares  of  the  capital  stock  of  a  corporation  are  essentially  dis- 
tinct and  different  from  the  corporate  property,  and  the  owner  of  all  the 
stock  of  a  corporation  does  not  own  the  corporate  property  or  become 
entitled  to  manage  or  control  it. 

CorporatioTir— Collateral  attack  on  charter. 

The  existence  of  a  corporation  or  its  nght  to  exercise  its  corporate 
franchises  cannot  be  inquired  into  or  attacked  collaterally. 

In  an  action  of  assumpsit  by  a  bndge  company  against  a  street  railway 
company  to  enforce  the  covenants  of  a  written  agreement,  the  defendant 
cannot  set  up  as  a  defense  the  fact  that  a  city  had  purchased  the  entire 
stock  of  the  plaintiff  and  had  continued  the  corporate  existence  of  'the 
bridge  company,  without  authority  in  law. 

Corporations— Pleadings— Admission  of  corporate  existence— Act  of 
Jttne  24,  1885,  P. //.  149. 

In  an  action  of  assumpsit  where  the  statement  avers  that  the  plaintiff  is 
a  *•  corporation  duly  organized  and  existing  under  the  laws  of  the  state  of 
Pennsylvania,"  and  there  is  no  denial  of  this  averment  in  the  pleadings, 
the  defendant  will  be  prevented  by  the  provisions  of  the  act  of  June  24, 
1885,  from  alleging  at  the  trial,  that  the  corporation  had  been  dissolved 
by  the  fact  that  a  city  had  purchased  its  entire  capital  stock. 

Argued  Feb.  28, 1900.  Appeal,  No.  8,  Oct.  T.,  1900,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co., 
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March  T.,  1898,  No.  316,  on  verdict  for  plaintiff.  Before 
Green,  C.  J.,  McCollum,  Fell,  Beown  and  Mestrezat,  JJ. 
AflBrmed. 

Assumpsit  to  recover  tolls.    Before  Coluee,  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
The  court  gave  binding  instructions  for  plaintiff. 
Verdict  and  judgment  for  plaintiff  for  $7,087.50.    Defendant 
appealed. 

Error  assigned  was  above  instructions. 

Thomas  Patterson  and  A.  W.  Duff^  with  them  H.  E.  Carmack 
for  appellant. — A  public  corporation,  having  obtained  authority 
to  borrow  money  for  a  specific  purpose,  must  apply  the  money 
to  that  purpose,  and  cannot  stop  short  by  leaving  some  techni- 
cal matters  unaccomplished.  The  city  is  in  fact  the  owner  of 
the  bridge  and  is  entitled  to  a  transfer  or  assignment  of  the 
contract  with  the  traction  company,  and  the  ruse  by  which 
the  bridge  company  is  still  kept  alive  and  the  contract  allowed 
to  remain  in  their  hands  cannot  affect  the  equitable  result.  In 
other  words,  equity  will  treat  that  as  already  done  which  should 
have  been  done,  and  consider  that  the  city  of  Pittsburg  is  the 
real  owner  of  the  Mononagahela  bridge  structure,  and  that 
bridge  is  fi*ee  for  all  the  purposes  recited  in  the  act  and  ordi- 
nances authorizing  the  city's  action. 

J.  H.  Bealy  with  him  Clarence  Burleigh^  for  appellee. — The 
existence  of  the  corporation,  the  Monongahela  Bridge  Com- 
pany, cannot  be  denied  or  questioned  in  this  case.  It  is  ad- 
mitted in  the  pleadings :  Act  of  June  24, 1885,  P.  L.  149. 

The  existence  of  a  corporation,  or  the  forfeiture  of  its  fran- 
chises, for  any  cause,  can  only  be  determined  in  a  direct  pro- 
ceeding for  the  purpose,  at  the  suit  of  the  commonwealth,  lUid 
cannot  be  questioned  collaterally :  Cockran  v.  Arnold,  58  Pa. 
399 ;  Irvine  v.  Lumbermen's  Bank,  2  W.  &  S.  190;  Western 
Pennsylvania  R.  Co.'s  Appeal,  104  Pa.  899 ;  Lejee  v.  Conti- 
nental Passenger  Railway  Co.,  10  Phila.  862 ;  2  Morawitz  on 
Corporations,  sec.  1015 ;  2  Cook  on  Corporations,  sec.  687. 

The  fact  that  the  city  of  Pittsburg  is  the  owner  of  the  stock 
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of  ihe  Monongahela  Bridge  Company  is  immaterial  in  the  case, 
because  the  ownership  of  said  stock  does  not  vest  in  said  city 
the  ownership  of  the  property  of  said  bridge  company,  nor  does 
it  affect  the  contractual  relation  between  the  traction  and  the 
bridge  company:  Fitzgerald  v.  Missouri  Pacific  Ry.  Co.,  45 
Fed.  Repr.  814 ;  Atchison,  etc.,  R.  R.  Co.  v.  Cochran,  23  Pac. 
Repr.  151 ;  Jones  v.  Davis,  35  Ohio,  477 ;  Field  v.  Pierce,  102 
Mass.  261 ;  Jermian  v.  Lake  Shore  &  Michigan  R.  R.  Co.,  91 
N.  Y.  492 ;  Sellers  v.  Greer,  172  III.  549 ;  Louisville  Banking 
Co.  V.  Eisenman  Bros.  &  Co.,  19  L.  R.  A.  684 ;  Parker  v.  Bethel 
Hotel  Co.,  96  Tenn.  252 ;  31  L.  R.  A.  706 ;  People  ex  rel.  Union 
Trust  Co.  V.  Coleman,  12  L.  R.  A.  762 ;  Button  v.  Hoffman, 
61  Wis.  20 ;  Baldwin  v.  Canfield,  26  Minn.  44 ;  Bidwell  v. 
Pittsburg,  etc..  Pass.  Ry.  Co.,  114  Pa.  535 ;  England  v.  Bear- 
bom,  141  Mass.  590. 

Opinion  by  Mr.  Justice  Mestrbzat,  May  7, 1900 : 
The  facts  of  this  case  are  fully  found  and  reported  by  the 
learned  judge  of  the  court  below  in  his  opinion  on  the  question 
reserved  at  the  trial  and  we  need  not  restate  them  in  this  opinion. 
This  action  was  brought  by  the  Monongahela  Bridge  Company, 
in  its  corporate  capacity,  against  the  Pittsburg  &  Birmingham 
Traction  Company  on  the  contracts  of  August  15,  1889,  and 
May  27,1890,  to  recover  the  tolls  due  the  plaintiff  by  the  terms 
of  said  contracts.  The  defendant  denies  its  liability  to  pay 
these  tolls  since  April  11, 1896  for  the  reason,  as  stated  in  its 
affidavit  of  defense,  that  the  city  of  Pittsburg  by  virtue  of  the 
authority  of  the  act  of  May  26,  1893,  and  of  the  condemnation 
proceedings  pursuant  thereto,  "purchased  and  acquired  the 
entire  stock  of  the  Monongahela  Bridge  Company,  plaintiff 
herein,  and  thereby  acquired  the  possession,  ownership  Mid  con- 
trol of  said  Monongahela  bridge,  and  that  the  same  was  pur- 
chased at  public  expense  for  public  use,  for  a  free  bridge,  and 
that  on  and  since  the  11th  day  of  April,  1896,  the  said  bridge  has 
been  maintained  by  said  city  at  public  expense,  as  a  free  bridge, 
wid  no  toll  has  been  asked  or  demanded  for  its  use  by  any  cor- 
poration or  individual,  either  by  said  Monongahela  Bridge 
Company  or  by  said  city,  but  the  same  is  maintained  by  general 
taxation,  and  defendant  as  a  taxpayer  of  said  city,  has  paid  its 
prc^ortion  of  the  taxes  assessed  for  the  payment  of  the  bonds 
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issued  by  Said  city  for  the  purchase  of  said  bridge  and  the  pay- 
ment of  interest  on  said  bonds,  and  the  cost  and  expense  of 
maintaining  said  bridge." 

It  will  be  observed  that  the  defendant  alleges  the  city  became 
the  owner  of  the  Monongahela  bridge  by  reason  of  its  haying 
"  purchased  and  acquired  the  entire  stock  "  of  the  bridge  com- 
pany. It  does  not  follow,  however,  that  the  city  is  the  owner 
of  the  property  of  the  company  because  it  purchased  its  stock. 
We  have  been  referred  to  no  authority,  and  we  know  of  none, 
that  asserts  the  doctrine  that  the  purchaser  of  all  the  shares  of 
the  capital  stock  of  a  corporation  thereby  becomes  the  owner  of 
its  property.  On  the  contrary  the  principle  is  well  established 
that  the  shares  of  the  capital  stock  of  a  corporation  are  essentially 
distinct  and  different  from  the  corporate  property,  and  that  the 
owner  of  all  the  stock  of  a  corporation  does  not  own  the  cor- 
porate property  or  become  entitled  to  manage  or  control  it. 
"  A  corporation,"  says  Mr.  Cook  in  his  work  on  Corporations,  sec- 
tion 6,  "  is  an  entity,  an  existence,  irrespective  of  the  persons  who 
own  all  its  stock.  The  fact  that  one  person  owns  all  of  the 
stock  does  not  make  him  and  the  corporation  one  and  the  same  per- 
son." In  Morawetz  on  Private  Corporations,  sec.  1009,  it  is  said 
that "  it  is  well  settled  that  all  the  shares  in  a  corporation  may  be 
held  by  a  single  person,  and  yet  the  corporation  continue  to  exist ; 
and  if  the  charter  or  by-laws  should  require  certain  acts  to  be 
done  by  more  than  one  shareholder,  the  sole  owner  may  transfer 
a  portion  of  his  shares  to  other  peraons,  so  as  to  conform  to  the 
letter  of  the  rule."  In  Bidwell  v.  Pittsburg,  etc..  Pass.  Railway 
Company,  114  Pa.  635,  Mr.  Justice  Clark,  delivering  the  opin- 
ion of  the  court,  says  :  "  The  shares  in  a  corporation  constitute  a 
speciies  of  property  entirely  distinct  from  the  corporate  property; 
a  shareholder  has  no  distinct  and  individual  title  to  the  moneys 
or  property  of  the  corporation,  nor  any  actual  control  over  it ; 
the  shares  represent  a  right  to  participate  in  profits  only." 

It  is  clear,  therefore,  that  the  purchase  of  the  stock  of  the  Mo- 
nongahela Bridge  Company  by  the  city  of  Pittsburg  did  not  dis- 
solve the  corporation  or  vest  in  the  city  the  title  to  its  corporate 
property,  or  give  the  city,  as  sole  stockholder,  the  right  to  man- 
age and  control  the  bridge  or  other  property  of  the  corporation. 
So  far  as  the  effect  of  the  purchase  of  the  stock  may  be  in- 
quired into  in  this  action,  the  city  became  a  stockholder  in  the 
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corporation  with  rights  and  privileges  as  such  and  nothing 
more  or  less. 

It  is  settled  beyond  all  question  in  this  state  that  the  exist- 
ence of  a  corporation  or  its  right  to  exercise  its  corporate  fran- 
chises cannot  be  inquired  into  or  attacked  collaterally :  Irvine 
V.  Lumbermen's  Bank,  2  W.  &  S.  190 ;  Cochran  v.  ^Arnold,  68 
Pa,  899.  While  this  principle  would  prevent  the  traction  com- 
pany from  interposing  as  a  defense  the  nonexistence  of  the 
plaintiff  corporation,  it  is  equally  true  that  imder  the  pleadings 
in  the  case  and  the  act  of  1885,  the  defendant  could  not  on  any 
groimd  attack  the  corporate  existence  of  the  bridge  company 
wid  thereby  prevent  a  recovery  in  this  action.  The  Act  of 
Jime  24,  1885,  P.  L.  149,  provides :  "  That  in  every  suit  or 
judicial  proceeding  in  this  commonwealth,  to  which  a  corpora- 
tion is  a  party,  the  existence  of  such  corporation  shall  be  taken 
to  be  admitted,  imless  it  is  put  in  issue  by  the  pleadings." 

The  action  here  is  assumpsit  and,  as  shown  by  the  statement, 
was  brought  by  the  Monongahela  Bridge  Company,  plaintiff 
above  named,  a  corporation  duly  organized  and  existing  under 
the  laws  of  the  state  of  Pennsylvania.  There  is  no  denial  of 
this  averment  in  the  pleadings  and  hence  the  corporate  existence 
of  the  plaintiff  is  admitted  by  defendant.  That  the  parties  to 
this  action  duly  executed  the  contracts  upon  which  the  suit  was 
brought  and  that  the  plaintiff  has  fully  performed  its  part  of  the 
contracts  are  not  denied.  This  action  was  brought  to  compel 
the  traction  company  to  comply  with  its  covenants  contained  in 
the  contracts.  The  ownership  of  the  plaintiff's  bridge  and  as  a 
consequence  the  right  to  charge  tolls  for  the  use  of  it  are  iiot 
put  in  issue  by  the  pleadings.  Such  being  the  state  of  the 
record  it  is  clear  that  the  defense  set  up  by  the  traction  com- 
pany cannot  and  should  not  prevail. 

It  is  urged,  however,  on  the  part  of  the  traction  company  that 
the  city  had  no  right  to  purchase  the  stock  of  the  plaintiff  cor- 
poration with  the  money  of  the  city  under  the  ordinances  ap- 
proved March  26,  1893,  and  April  23,  1895,  and  continue  the 
corporate  existence  of  the  bridge  company.  The  reply  to  that 
proposition  is,  that  the  question  it  raises  cannot  be  adjudicated 
in  this  action.  Until  judicially  determined  in  a  proper  proceed- 
ing, the  corporate  existence  of  the  bridge  company  cannot  be 
denied  so  as  to  prevent  the  corporation  from   exercising  its 
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franchises  and  enforcing  its  contracts.  Whatever  may  be  the 
merits  of  such  a  defense  the  traction  company  is  prevented 
from  setting  it  up  in  this  action.  In  a  proper  proceeding,  the 
matters  suggested  here  to  relieve  the  defendant  from  liability 
on  its  contracts  may  be  inquired  into  and  determined,  but  in 
this  action  they  cannot  be  invoked  to  prevent  a  recovery. 

The  assignments  of  error  are  overruled  and  the  judgment  is 
affirmed. 
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Moore  v.  Susquehanna  Mutual  Fire  Insurance  Company. 

Practice — Affidavit  of  defense-^AvermerUs — Inferences. 

An  affidavit  of  defense  should  contain  a  clear,  orderly  and  specific  state- 
ment of  the  facts  relied  on  by  the  defendant  to  prevent  judgment ;  merely 
general  aveiments,  or  those  which  mise  mixed  questions  of  law  and  fact, 
are  insufficient.  Inferences  or  conclusions  of  law  are  for  the  court,  and  if 
it  is  desired  that  they  should  be  drawn  in  favor  of  the  defendant,  the  court 
should  be  put  in  possession  of  the  facts  from  which  they  are  to  be  drawn. 

Insurance — Fire  insurance — Proof  of  loss — Affidavit  of  defense. 

In  an  action  upon  a  policy  of  fire  insurance,  the  question  whether  the 
proof*  of  loss  furnished  were  proper  and  sufficient  is  for  the  court,  and 
if  the  defendant  desires  to  i*aiso  any  questions  as  to  them  in  its  affidavit  of 
defense,  it  must  state  specifically  wherein  they  were  defective,  or  annex 
copies  to  the  affidavit  of  defense  so  that  they  may  be  examined  by  the 
court. 

Insurance— Fire  insurance^Excessive  insurance— By-lauy-Fraud. 

A  by-law  of  a  fire  insui-ance  company  in  relation  to  excessive  insurance 
is  a  regulation  of  the  company  for  the  management  of  its  business,  and 
the  mere  fact  that  property  was  insured  for  more  than  two  thirds  of  its 
value  does  not  affect  the  validity  of  the  policy,  unless  the  over  insurance 
was  procured  by  means  of  some  wrongful  act  on  the  part  of  the  insured. 

Insurance — Fire  insurance — Affidavit  of  defense — Ownership  of  prop- 
erty. 

In  an  action  on  a  fire  policy  where  it  appears  that  a  provision  of  the 
contract  is  that  the  entire  policy  should  be  void  **  if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole  ownership,  or  the  subject  of 
the  insurance  be  a  building  on  ground  not  owned  by  the  insured  in  fee 
simple,^^  an  affidavit  of  defense  is  sufficient  which  avers  that  at  the  time 
the  policy  issued,  the  house  and  bam  insured  were  not  unconditionally  and 
solely  owned  by  the  insured,  and  that  they  were  not  on  the  ground  owned 
by  him  in  fee  simple. 
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It  wovld  have  been  better  practice  to  bave  stated  the  facts  as  to  the  own- 
ership of  the  buildiDg  and  land,  npon  which  the  defenctiint  relred,  with  at 
least  sufficient  fullness  and  particularity  to  have  made  it  clear  that  this  part 
of  the  defense  was  not  based  on  legal  conclusions,  and  on  this  ground  a 
snppfemental  affidavit  might  have  been  allowed  by  the  court.  But  there 
wore  distinot  ftTermenrts  oi  fact  which,  if  established  by  proof,  would  de- 
feat a  recovery  on  the  policy,  and  the  defendant  was  not  bound  to  set  out 
his  evidence  or  apprise  the  plaintiff  of  his  means  of  proof.    Per  Fell,  J. 

Argued  March  6, 1900.  Appeal,  No.  129,  Jan.  T.,  1899,  by 
defendant,  from  order  of  C.  P.  Monroe  Co.,  Sept.  T.,  1897, 
No.  42,  making  absolute  a  rule  for  judgment  for  want  of  a 
suflScient  affidavit  of  defense  in  case  of  James  C.  Moore  v. 
The  Susquehanna  Mutual  Fire  Insurance  Company.  Before 
Gbeen,  C.  J.,  McCoLLUM,  Mitchell,  Dean,  Fell  and  Mes- 
TBEZAT,  JJ.    Reversed. 

Assumpsit  upon  a  pcdicy  of  fire  insurance. 

The  defendant  filed  the  following  affidavit  of  defense : 

1.  The  plaintifiTs  statement  does  not  set  forth  that  any  actual 
damage  was  sustained  by  the  said  plaintiff,  nor  does  it  set 
forth  in  dollars  and  cents  the  actual  damage,  if  any,  sustained 
by  him. 

2.  The  said  plaintiff  did  not  furnish  to  the  said  defendant 
proper  and  sufficient  proofs  of  loss  as  required  by  the  policy 
oi  insurance,  in  which  said  property  claimed  to  have  been 
damaged  or  lost  by  fire,  was  insured.  The  said  proofs  of  loss 
not  having  actually  been  served  upon  the  said  defendant  until 
May  12, 1897,  and  the  said  fire  having  occurred  on  December  14, 
1896,  and  the  said  defendant  not  having  waived  in  any  manner 
whatsoever  the  furnishing  of  said  proofs  of  loss  either  verbally 
or  in  writing. 

3.  The  aggregate  amount  of  insurance  of  the  property  in- 
sured by  said  defendant  company,  for  the  damage  or  loss  of 
which  this  cause  of  action  was  brought,  was  more  than  two- 
thirds  of  the  actual  value  of  the  property,  the  said  insurance 
amounting  in  the  aggregate  to  $2,200,  and  the  property  insured 
and  destroyed  by  fire  not  being  worth  even  that  amount,  and 
such  excessive  insurance  being  in  violation  of  secticm  19  of  the 
bj-lawB  of  the  said  company,  attached  to  defendant's  policy,  the 
policy  waa  void,  88  provided  in  section  41  of  the  by-laws  of 
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said  defendant  company,  a  copy  of  which  section  was  attached 
to  said  plaintiff's  policy,  and  said  plaintiff  therefore  has  no 
cause  of  action. 

4.  At  the  time  the  said  policy  of  insurance,  upon  which 
plaintiff  claims  was  issued,  the  house  and  bam  mentioned  in 
said  policy  of  insurance,  and  for  the  loss  or  damage  to  which 
by  fire,  plaintiff  has  brought  this  cause  of  action,  were  not  un- 
conditionally and  solely  owned  by  him,  and  the  said  house  and 
bam  were  on  ground  not  owned  by  the  said  plaintiff  in  fee  sim- 
ple, and  therefore  said  policy  of  insurance  so  issued  to  him,  as 
aforesaid,  was  void,  and  plaintiff  has  no  cause  of  action. 

The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
suflBcient  aflBdavit  of  defense. 

Error  assigned  was  the  order  of  the  court. 

Charles  B.  Staples^  with  him  S.  J.  M.  McCarrell,  W.  V.  JBensel 
and  Wilton  A.  Erdmany  for  appellant. — Where  an  aflBdavit  of 
defense  is,  in  denial,  as  broad  as  the  material  averments  of  the 
declaration,  it  is  suflBcient  to  prevent  judgment.  Deacon  v. 
Smaltz,  10  Pa.  Superior  Ct.  161. 

Henry  J,  Kotz,  with  him  A.  R.  Brittain  for  appellee. — An  over 
estimate  of  the  value  of  the  property  by  the  agent  will  not  avoid 
the  policy  unless  the  insured  has  taken  some  fraudulent  part 
in  it.  Cumberland  Valley  Mut.  Protection  Co.  v.  Schell,  29 
Pa.  31 ;  Bakes  v.  Reese,  150  Pa.  44 ;  Odd  Fellows  Savings 
Bank  v-  Miller,  179  Pa.  412 ;  Killen  v.  Brown,  6  Pa.  Superior 
Ct.  15. 

Opinion  by  Mb.  Justice  Fell,  May  14, 1900  : 
An  aflBdavit  of  defense  should  contain  a  clear,  orderly  and 
specific  statement  of  the  facts  relied  on  by  the  defendant  to 
prevent  judgment ;  merely  general  averments,  or  those  which 
raise  mixed  questions  of  law  and  fact,  are  insuflBcient.  Infer- 
ences or  conclusions  of  law  are  for  the  court,  and  if  it  is  desired 
that  they  should  be  drawn  in  favor  of  the  defendant  the  court 
should  be  put  in  possession  of  the  facts  from  which  they  are 
to  be  drawn.  The  rule  upon  the  subject  is  stated  in  Mitchell 
on  Motions  and  Rules,  p.  66,  as  follows:  *'The  aflBdavit  must 
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be  a  specific  statement  of  facts.  The  words  of  the  act  of  1835 
are  that  it  must  set  forth  *  the  nature  and  character '  of  the  de- 
fense. Under  this  it  has  been  held  that  affidavits  merely  argu- 
mentative, or  containing  only  inferences  or  conclusions  of  law, 
are  bad.  So  if  the  averments  are  merely  general,  especially 
where  they  use  words  which  raise  mixed  questions  of  law  and 
fact,  such  as  payment,  warranty,  surrender,  etc.,  and  allegations 
of  fraud.  In  all  these  cases  it  is  necessary  to  set  out  the  facts, 
as  e.  g.  when,  how,  and  to  whom  the  payment,  surrender,  etc., 
was  made,  the  specific  acts  or  representations  which  are  alleged 
to  constitute  fraud,"  etc. 

Measured  by  this  rule  the  affidavit  of  defense  in  this  case  is 
far  from  satisfactory.  Whether  the  proofs  of  loss  furnished 
were  proper  and  sufficient  was  for  the  court,  and  if  the  defend- 
ant desired  to  raise  any  questions  as  to  them  it  should  have 
stated  specifically  wherein  they  were  defective,  or  have  annexed 
copies  to  the  affidavit  so  that  they  might  be  examined  by  the 
court.  The  averment  as  to  the  time  of  service  leaves  it  uncer- 
tain whether  reference  is  made  to  the  proofs  said  to  be  insuffi- 
cient, or  to  others  served  at  a  later  date  whose  sufficiency  is 
not  challenged.  All  of  the  averments  on  the  subject  of  the 
proofs  of  loss  are  defective  in  stating  conclusions  of  law  instead 
of  facts,  or  in  stating  facts  in  an  equivocal  if  not  an  evasive 
manner. 

The  by-law  in  relation  to  excessive  insurance  was  a  regula- 
tion of  the  company  for  the  management  of  its  business,  and 
the  mere  fact  that  property  was  insured  for  more  than  two 
thirds  of  its  value  did  not  affect  the  validity  of  the  policy  un- 
less the  overinsurance  was  procured  by  means  of  some  wrong- 
ful act  on  the  part  of  the  plaintiflf. 

The  averments  in  the  fourth  paragraph  of  the  affidavit  of 
defense  were,  however,  sufficient  to  prevent  judgment.  It  was 
a  part  of  the  contract  of  insurance  that  the  entire  policy  should 
be  void  "if  the  interest  of  the  insured  be  other  than  uncondi- 
tional and  sole  ownership;  or  if  the  subject  of  the  insurance 
be  a  building  on  ground  not  owned  by  the  insured  in  fee  sim- 
ple." The  averments  are  that  at  the  time  the  policy  issued  the 
house  and  barn  insured  were  not  unconditionally  and  solely 
owned  by  the  insured,  and  that  they  were  not  on  ground  owned 
by  him  in  fee  simple.  It  would  have  been  better  practice  to 
Vol.  cxcvi — 3 
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have  stated  the  facts  as  to  the  ownership  of  the  buildings  and 
land  upon  whicli  the  defendant  relied  with  at  least  sufficient 
fullness  and  particularity  to  have  made  it  clear  that  this  part 
of  the  defense  was  not  based  on  legal  conclusions,  and  on  this 
ground  a  supplemental  affidavit  might  have  been  allowed  by 
the  court.  But  these  were  distinct  averments  of  fact,  which 
if  established  by  proof  \icould  defeat  a  recovery  on  the  policy, 
and  the  defendant  was  not  bound  to  set  out  his  evidence  or  ap- 
prise the  plaintiff  of  his  means  of  proof.  In  Bakes  v.  Reese, 
150  Pa.  44,  relied  on  by  the  plaintiff,  the  action  was  by  the 
heirs  to  recover  rent  of  real  estate  of  which  their  father  died 
seized,  and  the  defendant  averred  that  the  plaintiffs  were  not 
all  the  heirs.  This  averment  was  held  to  be  in  effect  a  plea  in 
abatement,  and  defective  in  not  giving  the  plaintiffs  a  better 
writ.  The  defense  was  as  to  the  parties  plaintiff.  Here  the 
defense  was  not  in  the  nature  of  a  plea  in '  abatement.  It  was 
in  bar  of  the  action. 

The  judgment  is  reversed  with  a  procedendo. 


____^__  Carney  v.  Carney. 

196  34 

25SC*647  T.    ^     T7,     .        ^     ,     rt     •, 

-  1QA        •  oil        Deed^  Voluntary  deed — Equity. 

216         IStJ        The  power  of  a  court  of  equity  to  set  aside  a  voluntary  deed,  is  of  an 

exceedingly  delicate  character  not  to  be  lightly  exercised,  and  only  to  be 

invoked  when  the  manifest  justice  of  the  case  requires  it. 

Deed—Volu7itary  deed — Absence  of  power  of  revocation. 
The  absence  of  a  power  of  revocation  from  a  voluntary  deed  of  trust 
standing  by  itself,  has  no  effic:icy  to  authorize  either  the  party  who  exe- 
cuted the  deed,  or  any  court  on  his  application,  to  revoke  the  deed.  It 
is  only  when  connected  with  other  circumstances  which  show  that  the 
clause  of  revocation  was  omitted  by  mistake  or  fraud,  or  that  tlie  object 
of  the  deed  of  trust  has  failed  by  reason  of  the  death  of  the  cestui  que 
trust  during  the  lifetime  of  the  grantor,  or  some  other  equally  strong  and 
urgent  cause,  that  it  can  be  permitted  to  justify  a  decree  of  revocation. 

Deed—  Voluntary  deed — Parent  and  child— -Evidence— Presumption, 
A  child  may  accept  a  voluntary  deed  from  a  parent  without  being  sub- 
ject to  an  obligation  to  m^ake  affirmative  proof  that  the  grantor  was  fully 
acquainted  with  the  character  of  the  act  in  which  he  was  engaged,  and 
that  the  conveyance  was  fair  and  conscionable. 


Digiti 


ized  by  Google 


CARNEY  V.  CARNEY.  35 

1900.]  Syllabus— Argaments. 

A  Yoluntary  deed  withoat  clause  of  revocation  by  a  father  to  his  son 
will  not  be  set  aside  where  it  appears  that  it  was  execated  without  fraud, 
accident  or  mistake,  and  without  any  duress  or  undue  influence  on  the 
part  of  the  son,  and  that  the  son  had  expended  for  the  support  and  niain- 
tenanoe  of  his  father  a  sum  equal,  if  not  exceeding,  the  amount  in  which 
he  was  actually  benefited  by  the  deed. 

Argued  Feb.  20, 1900-  Appeal,  No.  194,  Jan.  T.,  1899,  by 
defendant  from  decree  of  G.  P.  Lackawanna  Co.,  March  T., 
1896,  No.  6,  on  bill  in  equity  in  case  of  John  Carney  v.  Mich- 
ael Carney,  Jr.  Before  Gbeen,  C.  J.,  MoCollum,  Mitohbll, 
Dean  and  Fell,  J  J.    Reversed. 

Bill  in  equity  to  declare  void  a  voluntary  deed,  and  for  a  con- 
veyance. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  in  an  opinion  by  Gukstbb,  J.,  entered  a  decree 
in  accordance  with  the  prayers  of  the  bill. 

Error  <Msigned  was  the  decree  of  the  court. 

A.  A.  Vbsburff^  with  him  W.  H.  Stanton  and  Charles  W.  Daw- 
son for  appellant. — In  case  of  parent  and  child,  transactions  may 
be  avoided  because  of  influence  unduly  exerted  by  the  one  who 
is  more  dependent  upon  the  other.  No  presumptions  of  such 
influence,  however,  arise  from  the  existence  of  the  relation: 
Jenkins  v.  Pye,  12  Pet.  (U.  S.)  241. 

We  fail  to  find  any  case  where  the  mere  parental  relation, 
without  more,  has  been  held  to  raise  a  presumption  of  undue 
influence.  In  all  the  cases,  there  were  circumstances  of  sus- 
picion, a  weak  intellect  on  the  part  of  the  grantor,  or  some 
other  fact  tending  to  show  undue  influence,  which  were  con- 
sidered in  connection  with  the  parental  relation :  Jones'  App. 
39  Leg.  Int.  52 ;  Jenkins  v.  Pye,  12  Pet.  (U.  S.)  241. 

Joseph  (ySrien^  with  him  John  P.  KeUey^  for  appellee. — In 
many  cases  the  court,  from  the  relations  existing  between  the 
parties  to  the  transaction,  infers  the  probability  of  undue  in- 
fluence having  been  exerted :  Darling^n's  App.,  86  Pa.  518 ; 
Bispham  Equity,  3  ed.  sec.  295 ;  Miller  v.  Rivers,  138  Pa. 
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270 ;  Smith  v.  Loaf  man,  145  Pa.  628 ;  Boyd  v.  Boyd,  66  Pa. 
283;  Rea's  Est.,  11  W.  N.  C.  77;  MLske/s  App.,107  Pa.  630. 
The  defendant  having  failed  to  prove  the  righteousness  of 
the  transaction  this  deed  cannot  be  permitted  to  stand :  AUore 
V.  JeweU,  94  U.  S.  606 ;  Miskey's  App.,  107  Pa.  682 ;  Blume 
V.  Hartman,  116  Pa.  82;  Darlington's,  Est.,  147  Pa.  624. 

Opinion  by  Mr.  Chief  Justice  Green,  May  14, 1900: 
The  proceeding  in  this  case  was  a  bill  in  equity  to  avoid  a 
deed  for  a  small  piece  of  property  consisting  of  a  house  and  lot 
situated  in  the  city  of  Scranton,  and  worth  according  to  the 
testimony  about  $1,500  to  $2,000.  The  deed  was  made  by 
Michael  Carney,  Sr.,  to  liis  son  Michael  Carney,  Jr.  After  the 
death  of  the  father  the  other  son  of  the  grantor  in  the  deed,  and 
brother  to  the  defendant,  filed  this  bill  to  have  the  deed  made 
by  his  father  to  his  brother  declared  null  and  void  upon  the 
ground  that  it  was  obtained  by  fraud  and  undue  influence,  and 
was  without  consideration;  that  it  contained  no  power  of  revo- 
cation ;  that  the  grantor  was  addicted  to  habits  of  excessive  in- 
toxication, and  that  he  was  not  possessed  of  sufficient  mental 
capacity  to  understand  the  effect  of  his  act  in  making  the  deed. 
The  answer  denied  all  the  allegations  of  the  bill  and  averred 
that  the  grantor  had  a  full  knowledge  and  understanding  of 
the  act  in  which  he  was  engaged  when  the  deed  was  made,  and 
that  it  was  really  made  upon  a  full  consideration  consisting  of 
the  personal  support  and  maintenance  of  his  father  by  the  de- 
fendant, and  of  the  constant  services  of  himself  and  his  family 
in  waiting  upon  and  caring  for  his  father  during  a  period  of 
thirteen  years  without  any  charge  or  compensation  whatever, 
the  father  during  all  that  time  dwelling  in  the  defendant's  house 
as  a  member  of  his  family.  A  large  amount  of  testimony  was 
taken  on  the  hearing  before  the  court  in  support  of  the  averments 
on  both  sides.  On  the  subject  of  excessive  drinking  and  mental 
unsoundness  and  undue  influence  the  court  found  as  follows : 
"Although  he  was  old  and  unable  to  read  and  ^vrite,  and 
addicted  somewhat  to  the  use  of  drink,  I  cannot  find  that  on 
May  2, 1888,  he  was  so  weak  in  body  and  mind,  or  that  he  used 
intoxicating  liquors,  to  such  an  excess  as  to  be  easily  influenced, 
and  not  possessed  of  sufficient  mental  capacity  to  comprehend 
the  meaning  of  the  deed  now  in  controversy  or  to  understand 
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the  effect  of  his  act."  An  examination  of  .the  testimony  con- 
vinces us  that  the  learned  court  was  quite  correct  in  this  finding. 
The  evidence  falls  far  short  of  sustaining  the  allegations  of  the 
bill  on  these  subjects,  and  they  are  therefore  eliminated  from 
further  discussion.  The  court  also  made  a  further  finding  as 
follows :  "  While  there  may  not  be  any  positive  testimony  in 
the  case  that  the  defendant  exercised  undue  influence  over  his 
father,  the  circumstances  of  the  case  as  they  appear  to  me  are 
such  as  to  throw  upon  the  defendant  the  burden. of  proving  the 
righteousness  of  the  transaction  by  which  his  father  practically 
stripped  himself  of  all  he  had."  The  court  further  found  that 
the  deed  contained  no  power  of  revocation  and  that  the  grantor 
had  no  independent  advice,  and  that  the  evidence,  failed  to  sat- 
isfy the  court  that  the  transaction  was  fully  understood  by  the 
grantor  and  concluded  as  follows:  "The  defendant  having 
failed  to  prove  the  righteousness  of  the  transaction  this  4eed 
cannot  be  permitted  to  stand."  Upon  this  last  ground,  and 
upon  that  alone,  the  court  made  a  decree  that  the  deed  in  ques- 
tion **  to  be  set  aside,  canceled  and  annulled." 

After  a  full  and  patient  study  of  the  testimony  and  a  careful 
consideration  of  the  authorities  applicable  to  the  case,  we  find 
ourselves  quite  unable  to  agree  with  the  learned  court  below 
in  the  conclusion  reached,  and  we  are  therefore  obliged  to  re- 
verse the  decree.  It  will  perhaps  be  desirable  to  quote  in  the 
first  instance  some  of  the  utterances  of  this  court  upon  the 
general  subject  of  the  exercise  of  the  right  to  set  aside  deeds 
of  this  character.  In  Simon  v.  Simon,  163  Pa.  292,  we  said, 
"While  it  is  entii-ely  true  that  in  circumstances  which  have 
been  well  defined  in  several  of  the  decisions  of  this  court,  equity 
will  upon  proper  occasion  intervene  and  set  aside  voluntarily 
executed  deeds  and  other  instruments,  yet  the  power  to  do  so 
is  of  an  exceedingly  delicate  character,  not  to  be  lightly  exer- 
cised, and  only  to  be  invoked  when  the  manifest  justice  of  the 
case  requires  it."  Upon  a  consideration  of  the  whole  testimony 
in  that  case  we  declined  to  interfere  and  sustained  the  deed. 

In  Wilson  v.  Anderson,  186  Pa.  631,  a  well  considered  case 
in  which  we  refused  revocation  although  the  ultimate  enjoy- 
ment of  the  estate  of  the  beneficiaries  was  postponed  until  after 
the  death  of  the  grantor,  we  said,  "  The  general  rule  is  that  if 
the  intention  of  the  grantor  at  the  time  he  delivered  the  deed. 
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was  to  part  with  the  legal  title^  the  trust  will  be  enforced  in 
favor  of  the  beneficiaries,  even  though  their  enjoyment  of  the 
estate  is  postponed  until  the  death  of  their  benefactor.  Equity, 
because  of  exceptional  facts,  in  rare  cases,  has  revoked  the  trust, 
or  held  it  revocable  by  the  grantor  because  plainly  a  revocable 
instrument ;  but  the  general  rule  has  remained  without  change." 

In  Rynd  v.  Baker,  198  Pa.  486,  we  said,  "  The  absence  of  a 
power  of  revocation  from  a  deed  of  trust  such  as  this,  standing 
by  itself,  has  no  efficacy  to  authorize  either  the  party  who  exe- 
cuted the  deed,  or  any  court  on  his  application  to  revoke  the 
deed.  It  is  only  when  connected  with  other  circumstances 
which  show  that  the  clause  of  revocation  was  omitted  by  mis- 
take or  fraud,  or  that  the  object  of  the  deed  of  trust  has  failed 
by  reason  of  the  death  of  the  cestui  que  tioist  during  the  life- 
time of  the  grantor,  or  some  other  equally  strong  and  urgent 
cause,  that  it  can  be  permitted  to  justify  a  deci'ee  of  revoca- 
tion." 

In  addition  to  the  considerations  which  arise  from  the  fore- 
going authorities,  it  is  to  be  observed  that,  in  the  present  case, 
the  deed  was  made  by  a  father  to  a  son,  and  in  that  particular 
relation  the  rule  as  to  the  burden  of  proof  of  the  fairness  of 
the  transaction  is  relaxed,  and  it  is  held  that  a  child  may  ac- 
cept a  gift  from  a  parent  without  being  subject  to  an  obliga- 
tion to  make  affirmative  proof  that  the  grantor  was  fully  ac- 
quainted with  the  character  of  die  act  in  which  he  was  engaged 
and  that  the  conveyance  was  fair  and  conscionable.  Thus  in 
the  case  of  Worrall's  Appeal,  110  Pa.  349,  we  said,  **  There  is 
notiiing  in  the  relation  of  parent  and  child,  or  other  near  re- 
lation, to  preclude  one  from  accepting  a  benefit  from  the  other 
in  the  shape  of  a  gift,  or  of  a  contract  upon  more  advanta- 
geous terms  than  would  have  been  granted  to  a  stranger,  and  the 
fact  that  such  a  gift  has  been  conferred,  or  contract  made,  will 
not  warrant  an  inference  that  it  has  been  procured  by  undue 
influence.  Unless  there  is  something  suspicious  in  the  cir- 
cumstances, or  the  nature  and  amount  of  the  g^t  is  such  that 
it  ought  not  to  have  been  accepted  even  if  freely  tendered,  the 
donee  will  not  be  called  upon  to  show  that  the  transaction 
was  in  all  respects  fair  and  honest,  and  in  no  respect  tainted  by 
fraud  or  undue  mfluence." 

In  Orothers  v.  Crothers,  149  Pa.  201,  where  the  validity  of 
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a  deed  from  a  &ther  to  his  son,  who  was  also  his  attorney  in 
fact,  ¥ras  called  in  question,  we  said,  "  Were  the  instructions 
in  relation  to  the  burden  of  proof  erroneous?  The  learned 
judge  declined  to  charge  the  jury  that  the  power  of  attorney 
from  Samuel  J.  Crothers  to  his  son  Leman  created  a  presump- 
tion that  the  deed  was  invalid,  but  he  distinctly  stated  that 
the  presence  of  any  fact  or  circumstance  which  cast  the  slightest 
suspicion  upon  the  transaction  would  in  view  of  the  relation 
existing  between  the  parties  require  the  appellee  to  prove  that 
there  was  no  taint  of  fraud  or  undue  influence  in  it.  We  think 
this  instruction  was  unobjectionable  as  an  answer  to  the  ap- 
pellant's first  and  second  points,  which  in  effect  requested  the 
court  to  hold  that  the  relation,  in  itself,  was  sufficient  to  put 
upon  the  appellee  the  burden  of  showing  that  the  transaction 
was  fair  and  honest.'' 

In  Simon  v.  Simon,  supra,  the  conveyance  was  by  a  mother 
to  her  daughters.  On  a  bill  filed  by  the  mother  to  revoke  the 
deed,  we  said  amongst  other  things,  "  As  between  such  pai'ents 
and  such  children  the  law  makes  no  presumption  of  undue  in- 
fluence which  the  children  are  bound  to  explain  in  order  to  ob- 
tain the  benefit  of  a  voluntary  conveyance  of  property  to  them. 
The  parental  relation  alone  is  enough  to  rebut  any  such  presump- 
tion." In  the  very  similar  case  of  Knowlson  v.  Fleming,  165  Pa. 
10,  we  said,  "Here  as  in  the  case  cited,  the  deed  was  made 
by  parents  to  a  daughter  who  was  entirly  competent  toreceive 
and  hold  it,  without  any  necessity  of  showing  by  proof  that  it 
was  fair  and  conscionable,  as  in  tlie  case  of  a  voluntary  convey- 
ance to  a  stranger." 

In  the  case  of  Doran  v.  McConlogue,  150  Pa.  98,  it  was  said 
relative  to  the  absence  of  a  power  of  revocation  from  the  deed, 
"  In  regard  to  the  non-insertion  of  a  power  of  revocation  in  the 
deed  it  is  only  necessary  to  say  that,  as  this  was  not  a  mere 
voluntary  conveyance,  but  one  founded  upon  a  good  considera- 
tion, it  was  not  proper  that  it  should  contain  a  power  of  revo- 
cation and  the  absence  of  such  a  power  is  entirely  immaterial." 

There  are  numerous  other  decisions  of  this  court  upon  the 
general  subject,  which  if  it  were  necessary  it  would  be  profitable 
to  consider.  But  those  above  cited  are  quite  sufficient  to  dis- 
pose of  this  case.  Having  read  with  care  the  whole  of  the  tes- 
timony in  this  case,  the  writer  is  obliged  to  say  that  there  is  not 
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a  particle  of  testimony  worthy  of  a  moment's  consideration  to 
show  either  mental  unsoundness,  or  excessive  habits  of  intoxi- 
cation sufficient  to  invalidate  the  deed,  or  that  fraud,  imposi- 
tion or  mistake  was  practiced  upon  the  grantor.  As  to  the 
allegation  of  undue  influence  exerted  by  the  grantee  upon  the 
grantor  to  obtain  the  execution  of  the  deed,  there  is  not  a  frag- 
ment of  testimony  on  the  record  to  show  that  any  influence 
whatever  was  used.  The  learned  court  below  founded  the 
decree  annulling  the  deed  solely  upon  the  proposition  that  the 
burden  of  proof  rested  upon  the  grantee  to  show  the  righteous- 
ness of  the  transaction,  and  as  there  was  no  such  proof  the 
deed  must  be  set  aside.  We  are  of  opinion  that  this  was  erron- 
eous for  two  reasons.  First  that  the  grantee,  being  the  son  of  the 
grantor,  was  not  subject  to  that  duty.  He  was  at  lil)erty  to 
accept  a  deed  of  gift  from  his  father  without  deing  obliged  to 
explain  the  transaction  and  show  its  fairness.  But  in  the 
second  place,  the  grantee  did  show  by  an  abundance  of  testi- 
mony, that  he  had  furnished  to  his  father  an  ample  consideration 
for  the  conveyance.  He  proved  fully  that  he  had  supported 
and  maintained  his  father  at  his  own  expense  for  nine  years  be- 
fore the  execution  of  the  deed,  and  continued  to  do  so  until 
his  father's  death,  more  then  two  years  later.  He  furnished 
him  with  house  room,  food,  personal  attendance,  care  of  his 
clothing  and  person  in  health  and  in  sickness,  his  father  being 
a  very  old  man,  and  during  the  last  seven  or  eight  months  of 
his  life  being  confined  to  the  bed.  The  property  being  worth 
from  $1,500  to  $2,000,  and  at  least  a  one  half  interest  passing 
to  the  defendant  under  the  intestate  law  if  his  father  had  died 
intestate  and  seized  of  the  property  in  question,  it  follows 
thilt  $750  to  $1,000  would  represent  the  amount  really  at 
stake  in  the  present  litigation.  Even  at  $1,000  the  compen- 
sation received  by  the  defendant  under  the  deed,  would  be  less 
than  $100  per  annum.  It  is  not  possible  to  speak  of  this  as  an 
unreasonable  allowance,  and  as  the  fact  of  the  support  and 
maintenance  being  furnished  by  the  defendant  during  the  whole 
period  appeared  affirmatively  in  the  testimony  we  think  it  will 
have  to  be  conceded  that  even  granting  that  the  defendant  was 
subject  to  the  duty  of  explaining  the  fairness  of  the  transac- 
tion, he  has  discharged  that  duty.  In  Doran  v.  McConlogue. 
supra,  we  held  that  it  was  not  necessary  to  prove  a  previous 
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contnict.  We  said,  "  It  was  further  found  that  there  was  a 
good  consideratioii  for  the  deed.  In  this  finding  we  also  con- 
cur. It  was  not  at  all  necessary  that  there  should  have  been 
an  original  contract  to  compensate  Mrs.  McConlogue  for  her 
services  in  order  to  sustain  the  validity  of  the  deed.  It  is  quite 
sufiBcient  if  it  appear,  as  it  abundantly  does,  that  services  were 
rendered  by  the  grantee  to  the  grantor."  In  such  circumstances 
the  presence  of  a  power  of  revocation  in  the  deed  would  be  out 
of  place,  and  the  want  of  independant  advice  would  not  con- 
stitute any  objection  to  the  validity  of  the  deed.  For  these 
reasons  we  think  it  was  error  to  annul  the  deed  in  question. 
The  assignments  of  error  are  sustained. 

The  decree  of  the  court  below  is  reversed  and  the  deed  from 
Mitchel  Carney  senior,  to  his  son,  the  defendant,  is  reinstated 
and  adjudged  to  be  good  and  valid.    Costs  to  be  paid  by  appellee. 


Burger  v^  Philadelphia. 

Negligencer^OUies^Depression  in  street—Contractor. 

In  an  action  by  a  woman  against  a  city  to  recover  damages  for  personal 
injuries  caused  by  the  sinking  of  the  unpaved  sui*face  of  a  refilled  trench 
on  which  plaintiff  stepped  at  the  crossing  of  a  street,  the  negligence  al- 
leged was  that  in  refilling  the  trench  the  earth  had  not  been  properly 
packed.  The  work  of  digging  and  refilling  the  trench  had  been  done  by 
a  contractor  and  had  been  left  by  him  three  weeks  before  the  accident, 
and  the  street  had  been  thrown  open  during  this  time  to  public  use.  The 
contract  under  which  the  work  was  done  was  for  the  reconstruction  of 
sewer  inlets  in  all  parts  of  the  city.  The  contractor  was  not  to  do  a  par- 
ticular piece  of  work  for  a  fixed  price,  but  such  work  as  was  directed  at  a 
price  agi'eed  upon  for  each  particular  kind  of  work  required.  When  or- 
dered the  work  was  to  be  done  in  the  presence  of  the  inspector  and  the 
department  reserved  the  right  of  absolute  control  and  direction.  Gener- 
ally under  the  contract  it  was  the  duty  of  the  contractor  to  repave  the 
part  of  the  street  which  he  had  toiii  up,  but  in  this  matter,  as  in  all  others, 
he  Was  subject  absolutely  to  the  direction  of  the  chief  engineer.  There 
was  evidence  that  the  city  did  not  direct  the  paving  over  of  the  trench  for 
the  reason  that  it  intended  itself  to  repave  the  whole  surface  of  the  street. 
Held^  (1)  that  if  there  was  negligence  in  the  manner  of  filling  the  trench, 
the  city  through  its  inspectors  had  notice  of  it ;  (2)  that  there  was  ample 
evidence  to  require  the  submission  to  the  jury  of  the  question  whether 
having  notice  of  the  defects  in  the  work,  the  city  had  accepted  it  from  the 
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contractor,  and  opened  the  street  to  public  use;  (8)  that  the  rule  in 
Painter  y.  Pittsburg,  46  Pa.  213,  relieving  a  city  from  liability  for  the 
negligence  of  an  independent  contractor  did  not  apply  under  the  circum- 
stances of  this  case ;  (4)  that  a  Tei*dict  and  judgment  for  plaintiff  should 
b%  sustained. 

Argued  Jan.  16, 1900.  Reargued  March  19, 1900.  Appeal, 
No.  266,  Jan.  T.,  1899,  by  defendant,  from  judgment  of  C.  P. 
No.  2,  Phila.  Co.,  June  T.,  1896,  No.  674,  on  verdict  for  plain- 
tiff, in  case  of  Paul  Burger  and  Ida  Burger,  his  wife,  in  the 
right  of  said  Ida,  v.  City  of  Philadelphia.  Before  Green,  C.  J., 
McCoLLUM,  Mitchell,  Dean,  Fell,  Brown  and  Mestrb- 
ZAT,  JJ.,  on  reargument.     Affirmed. 

Trespass  for  personal  injuries.    Before  Pennypacker,  P.  J. 

At  the  trial  it  appeared  that  on  May  3, 1896,  at  about  5  P.  M., 
Ida  Burger  while  walking  over  the  intersection  of  Turner  street 
and  Erie  avenue  in  the  city  of  Philadelphia  stepped  on  the  un- 
paved  surface  of  a  refilled  trench  and  sank  therein  to  her  hips. 
It  appeared  from  the  evidence  that  on  April  14,  ar  sewer  inlet 
had  been  put  in  at  the  place  of  the  accident  by  William  B.  M. 
Conklin  who  had  a  contract  with  the  city  for  such  work.  The 
provisions  of  this  contract  and  the  circumstances  under  which 
the  trench  was  left  at  the  time  the  contractor  quit  work  are 
stated  in  the  opinion  of  the  Supreme  Court.  The  court  refused 
to  direct  a  verdict  for  defendant. 

Verdict  and  judgment  for  plaintiff  for  |;2,000.  Defendant 
appealed. 

JSrror  assigned  among  others  was  (5)  refusal  to  give  binding 
instructions  for  defendant. 

Leonard  FMetter^  assistant  city  solicitor,  with  him  Joseph  W. 
Catharine  and  John  L.  Kinsey^  city  solicitor,  for  appellant. — 
One  who  contracts  with  a  competent  person  exercising  an 
independent  employment  to  do  a  piece  of  work  not  in  itself  un- 
lawful, or  necessarily  dangerous  to  others,  according  to  the  con- 
tractor's own  method,  and  without  his  being  subject  to  control 
except  as  far  as  the  results  of  his  work,  will  not  be  answerable 
for  the  wrongs  of  such  contractor,  the  subcontractor  or  his  ser- 
vants committed  in  the  prosecution  of  such  work :  Painter  v. 
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Mayor  of  Pittsburg,  46  Pa.  218;  Hunt  v.  Penna.  R.  Co.,  51 
Pa.  475 ;  Allen  v.  Willard,  57  Pa.  874 ;  Ardesco  OU  Co.  v. 
Gilson,  68  Pa.  146 ;  Reed  v.  Allegheny  City,  79  Pa.  801 ;  Wray 
V.  Evans,  80  Pa.  102 ;  City  of  Erie  v.  Caulkins,  85  Pa.  247. 

To  shift  the  burden  of  responsibility  from  the  contractor  to 
the  city  it  must  be  shown  as  stated  in  First  Pres.  Congrega- 
tion v.  Smith,  168  Pa.  561,  that  there  was  an  interference  by 
the  city ;  that  as  a  result  of  the  exercise  of  the  power  reserved  the 
accident  happened  and  plaintiff  was  injured  thereby;  that  so  far 
as  concerned  that  part  of  the  work  the  contractor  acted  merely 
as  agent  or  servant  of  the  city :  Aiken  v.  City,  9  Pa.  Superior 
Ct  502 ;  Wray  v.  Evans,  80  Pa.  102. 

The  city  was  under  no  obligation  when  it  turned  over  the 
work  to  the  contractor  to  see  that  there  was  no  negligence  on 
his  pai-t.  So  long  as  he  remained  in  charge  of  the  work  the  city 
had  no  right  to  interferp :  Allen  v.  Willard,  57  Pa.  874 ;  Bor- 
ough of  Susquehanna  v.  Simmons,  112  Pa.  884;  Thomas  v. 
Altoona,  etc..  Electric  Ry.  Co.,  191  Pa.  861. 

C,  J.  Hepburn^  with  him  Jl  Barton  Bettew  and  Benjamin  C. 
PoiUy  for  appellees. — ^The  contract  was  not  independent :  Sad- 
ler V.  Henlock,  4  Ellis  &  Blackburn,  670 ;  Allen  v.  Willard, 
57  Pa.  874 ;  Cincinnati  v.  Stone,  5  Ohio,  88 ;  St.  Paul  v.  Seitz, 
8  Minn.  297. 

Whether  the  contract  was  dependent  or  independent,  the 
city  is  still  responsible. 

The  case  of  Painter  v.  Pittsburg,  46  Pa.  218,  was,  it  may 
be,  in  accordance  with  the  greater  weight  of  authority  at  the 
time  it  was  decided.  It  was  one  of  a  line  of  cases  based  upon 
these  cases  in  the  English  courts  reversing  the  old  case  of  Bush 
V.  Steinman,  1  Bos.  &  Pul.  404  (1799),  and  in  which  the  courts 
went  as  far  towards  the  one  extreme  as  Chief  Justice  Eyre,  in 
Bush  V.  Steinman,  had  gone  towards  the  other.  But  since  the 
decision  of  Painter  v.  Pittsburg  the  courts  of  England,  and  of 
nearly  every  state  in  this  country,  have  abandoned  the  position 
there  held  by  them  and  adopted  a  modification  of  Bush  v.  Stein- 
man, asserting  the  true  version  of  the  law  to  be  that  when  one 
makes  a  contract  with  another  for  the  doing  of  a  certain  work 
over  whom,  or  his  agents  or  servants,  he  retains  no  control  other 
than  that  looking  towards  the  mere  results  of  the  work,  he  is 
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not  liable  for  the  negligent  acts  of  the  contractor,  or  his  agents 
or  servants,  done  by  them  in  the  actual  performance  of  the  work 
contracted  for  and  beyond  the  scope  of  the  principal's  author- 
ity under  the  contract,  but  if  the  performance  of  a  duty  is  en- 
joined by  the  statute  or  the  principal  is  charged  therewith  at 
law,  or  if  the  performance  of  a  lawful  contract  necessarily  will 
bring  wrongful  consequences  to  pass  unless  guarded  against, 
and  if  the  contract  cannot  be  performed  except  under  the  right 
of  the  principal,  the  law  will  require  the  principal  at  his  peril 
to  see  that  due  care  is  used  to  prevent  harm,  whatever  the  nar 
ture  of  his  contract  with  those  he  employs. 

It  is  a  significant  fact  that  every  case  without  exception  cited 
by  Mr.  Justice  Strong  as  authority  for  his  application  of  the 
law  to  the  facts  in  Painter  v.  Pittsburg,  has  been  revereed  by 
the  court  that  handed  it  down.  He  relies  in  the  first  place 
upon  a  number  of  English  cases,  and  cites  Gray  and  Wife 
V.  Pullen  and  Hubble,  32  Law  Jounial  Reports,  N.  S.  265 
(decided  in  the  Queen's  Bench,  April  16,  1863),  at  some  length 
as  the  latest  exposition  of  the  doctrine  by  the  English  courts, 
and  he  also  cites,  at  very  considerable  length,  the  following 
American  cases :  Barry  v.  St.  Louis,  17  Mo.  121,  Hilliard  v, 
Richardson,  3  Gray,  349,  and  Blake  v.  Ferris,  1  Selden,  48, 
and  refers  to  Pack  v..  The  Mayor,  etc.,  of  N.  Y.,  4  Selden, 
222,  and  Kelly  v.  The  Mayor  of  New  York,  1  Kern.  432,  as 
cases  in  which  the  New  York  court  of  appeals  has  followed  its 
decision  in  Blake  v.  Ferris.  Now,  it  happens  that  the  case  of 
Gray  v.  Pullen  and  Hubble,  supra,  is  the  very  case  upon  which 
the  English  cases  turn,  the  court  of  exchequer  chamber  hav- 
ing on  appeal  reversed  the  Queen's  Bench.  The  facts  in  this 
case  were  almost  precisely  similar  to  those  in  the  case  now  be- 
fore the  court. 

Barry  v.  St.  Louis,  supra,  was  disapproved  by  the  supreme 
court  of  Missouri  in  Welsh  v.  City  of  St.  Louis  et  aL,  73  Mo. 
71  (1880). 

The  Supreme  Court  of  Massachusetts  has,  in  the  cases  of 
Gorham  v.  Gross,  126  Mass.  232  (1878),  Sturges  v.  Theologi- 
cal  Education  Society,  130  Mass.  414  (1881),  and  Khron  v. 
Brock,  144  Mass.  516  (1887),  more  gradually,  but  none  the 
less  surely,  receded  step  by  step  from  the  position  taken  by  it 
in  Hilliard  v.  Richardson,  supra,  until,  in  Woodman  v.  Metro- 
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poUtan  Railroad  Co.,  149  Mass.  335  (1889),  it  took  its  stand 
flatfoot^d  upon  the  doctrine  laid  down  by  the  court  of  exche- 
quer chamber  in  Gray  v.  PuUen  and  Hubble,  supra. 

The  court  of  appeals  of  the  state  of  New  York  as  early  as 
1858,  in  the  case  of  Storrs  v.  City  of  Utica,  17  N.  Y.  104,  de- 
nied the  correctness  of  the  application  of  the  doctrine  of  inde- 
pendent contractorship  made  by  it  to  the  facts  in  the  case  of 
Blake  v.  Ferris. 

Opinion  by  Mr.  Justice  Fell,  May  14,  1900 : 
The  fifth  assignment  is  to  the  refusal  of  the  court  to  direct 
a  verdict  for  the  defendant,  and  it  gives  rise  to  the  only  ques- 
tion to  Jbe  considered..  The  plaintiff  was  injured  by  the  sink- 
ing of  the  unpaved  surface  of  a  refilled  trench  on  which  she 
stepped  at  the  crossing  of  a  street.  The  negligence  alleged 
was  that  in  refilling  the  trench  the  earth  had  not  been  prop- 
erly packed.  Her  testimony  made  out  a  prima  facie  case 
against  the  city.  The  defense  was  (1)  that  the  work  was 
in  the  hands  of  a  contractor  and  had  not  been  completed; 
(2)  that  the  contractor  was  an  independent  contractor  over 
whose  method  of  doing  the  work  the  city  exercised  no  super- 
vision or  control.  As  to  the  first  ground  of  defense  the  testi- 
mony was  meager,  and  whether  the  work  had  been  completed 
.  and  turned  over  to  the  city  was  left  mainly  to  inference,  but 
there  was  enough  testimony  on  the  subject  to  laise  a  distinct  is- 
sue of  fact.  The  work  of  constructing  the  sewer  inlet  had  been 
completed  nearly  three  weeks  before ;  the  street  had  been  thrown 
open  during  this  time  to  public  lise,  and  the  contractor  had 
left  it  and  gone  to  other  work.  The  surface  of  the  trench  had 
not  been  repaved,  and  the  contention  of  the  city  that  the  work 
had  not  been  completed  was  based  upon  that  fact  alone.  Gen- 
erally under  the  contract  it  was  the  duty  of  the  contractor  to 
repave  the  part  of  the  street  which  he  had  torn  up,  but  in  this 
matter  as  in  all  others  he  was  subject  absolutely  to  the  direc- 
tion of  the  chief  engineer.  He  was  not,  as  will  be  shown  here- 
after, to  do  a  particular  piece  of  work  for  a  fixed  price,  but  to 
do  such  work  as  was  directed  at  a  price  «agreed  upon  for  each 
particular  kind  of  work  required.  The  city  inspector  testified 
that  the  work  had  been  completed  nineteen  days  before  the 
accident  happened,  and  in  explaining  why  he  spoke  of  it  as 
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completed  while  the  surface  remained  nnpaved  he  said  that 
the  whole  street  had  to  be  paved.  The  paving  of  the  whole 
street  was  not  the  work  of  the  contractor,  and  it  may  fairly  be 
inferred  from  the  testimony  that  the  city  did  not  direct  the 
paving  over  of  the  trench  for  the  reason  that  it  intended  to 
repave  the  whole  surface  of  the  street.  If  this  was  the  case 
the  jury  might  well  find  that  the  work  had  been  completed  by 
the  contractor  and  accepted  by  the  city. 

The  contract  under  which  the  work  was  done  was  a  contract 
to  furnish  the  material  and  labor  for  the  reconstruction  of 
sewer  inlets  in  any  part  of  the  city  of  Philadelphia  during  the 
year  1896  as  required  by  the  department  of  public  works,  and 
subject  to  its  direction  and  approval.  For  a  part  of  the  work 
a  fixed  price  was  to  be  paid,  as  for  stone,  brick  or  iron  inlets 
of  different  patterns,  for  iron  gratings,  manholes,  terra-cotta 
pipe,  etc.,  but  in  most  cases  the  work  was  to  be  paid  for  at  a 
fixed  price  per  foot  or  yard  as  excavating,  masonry,  curving, 
paving,  etc.  No  particular  work  was  specified,  and  none  might 
be  ordered.  When  ordered  the  work  was  to  be  done  in  the 
presence  of  an  inspector,  and  the  department  reserved  the  right 
of  absolute  control  and  direction.  There  was  no  evidence  that 
the  department  exercised  any  right  except  that  of  supervision, 
or  that  the  contractor  received  any  directions  from  any  one 
acting  for  the  city. 

Whether  in  view  of  the  exceptional  character  of  this  con- 
tract the  city  is  relieved  of  liability  for  the  negligence  of  its 
contractor  under  the  ruling  in  Painter  v.  Pittsburg,  46  Pa. 
213,  and  the  line  of  cases  which  have  followed  it,  need  not  be 
considered.  If  there  was  negligence  in  the  manner  of  filling 
the  trench  the  city  through  its  agents  appointed  to  supervise 
and  inspect  the  work  had  notice  of  it ;  and  there  was  ample 
evidence  to  require  the  submission  to  the  jury  of  the  question 
whether  having  notice  of  the  defects  in  the  work  it  had  ac- 
cepted it  from  the  contractor  and  opened  the  street  to  public 
use. 

The  judgment  is  affirmed. 
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I 
Honifius  V.  Chambersburg  Engineering  Company. 

Negligenc&^Mast/er  and  servofU^Breaking  of  chain—Question  for  jury. 

In  an  action  by  an  employee  against  his  employer  to  recover  damages 
for  personal  injuries  suif ered  in  the  course  of  his  employment  by  the 
breaking  of  a  chain,  the  case  is  for  the  jury  where  the  evidence  for  the 
plaintiff  shows  that  the  chain  at  the  time  of  the  accident  was  worn  and  in 
bad  condition,  that  it  iiad  been  in  use  for  five  years  without  inspection, 
that  it  had  broken  about  three  months  before  the  accident,  and  that  the 
defendant's  superintendent  had  been  notified  of  its  condition. 

Negligence— Master  and  servaut — Contributory  negligence. 
In  an  action  by  an  employee  against  his  employer  to  recover  damages 
for  personal  injuries  caused  by  the  breaking  of  a  chain,  the  question  of 
plaintiflTs  contributory  negligence  is  for  the  jury  where  the  plaintiff  testi- 
fies positively  that  his  hands  were  in  a  certain  position,  admittedly  a  safe 
one,  when  the  chain  broke,  while  inferences  drawn  from  other  testimony 
in  the  case  plausibly  support  the  theory  that  the  plaintiff's  hands  were  in 
another,  and  an  admittedly,  dangerous  position. 

Argued  March  6, 1900.  Appeal,  No.  14,  Jan.  T.,  1900,  by 
defendant,  from  judgment  of  C.  P.  Franklin  Co.,  April  T.,  1899, 
No.  395,  on  verdict  for  plaintiff  in  case  of  Robert  Honifius 
V.  Chambersburg  Engineering  Company.  Before  Green,  C.  J., 
McCoLT-rXTM,  MiTCHELii,  Dean  and  Mestrezat,  JJ.  Af- 
firmed. 

Trespass  for  personal  injuries.    Before  John  Stewart,  P.  J. 
The  facts  are  fully  stated  in  the  opinion  of  the  Supreme 
Court. 
The  court  refused  to  give  binding  instructions  for  defendant. 

Hrror  assigned  among  others  was  (6)  refusal  to  give  binding 
instructions  for  defendant 

W.  Bush  Qillan^  with  him  Sharps  ^  Sharpe^  for  appellant. — 
There  is  no  evidence  in  the  case  to  show  that  the  breaking  of 
the  chain  which  caused  injury  to  the  plaintiff  resulted  from  any 
negligence  of  the  defendant :  Ford  v.  Anderson,  139  Pa.  261 ; 
Reese  v.  Clark,  146  Pa.  465 ;  Snodgrass  v.  Carnegie  Steel  Co., 
178  Pa.  228 ;  Bradbury  v.  Kingston  Coal  Co.,  167  Pa.  231 ; 
McClain  v.  Henderson,  187  Pa.  283 ;  Dickerson  v.  Central  R.  R. 
Co.  of  N.  J.,  189  Pa.  667. 
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The  case  should  have  been  withdrawn  from  the  jury  because 
the  evidence  shows  that  the  plaintiff  must  have  had  his  hand 
under  the  cope  when  the  chain  broke :  Carroll  v.  Penna  R. 
Co.,  12  W.  N.  C.348;  Penna.  R.  Co.  v.  Bell,  122  Pa.  58; 
Marland  v.  Pittsburg,  etc.,  R.  R.  Co.,  123  Pa.  487 ;  Myers  v.  B. 
&  O.  R.  R.  Co.,  150  Pa.  389;  Hovenden  v.  Penna.  R.  Co., 
180  Pa.  249. 

Robert  Snodffrassy  with  him  J.  M.  McDowell  and  Edwin  W. 
Jackson^  for  appellee,  cited  on  the  question  of  negligence :  Shafer 
V.  Lacock,  Hawthorn  &  Co.,  168  Pa.  504 ;  White  v.  Boston  & 
Albany  R.  R.  Co.,  144  Mass.  404. 

Opinion  by  Mr.  Justice  Mestrezat,  May  14,  1900: 
The  plaintiff  is  a  molder  and  while  in  the  employ  of  the  de- 
fendant company  on  September  26, 1898,  was  seriously  injured. 
The  defendant  is  engaged  in  the  business  of  manufacturing 
engines,  steel  hammers  and  other  heavy  tools  and  machinery 
from  iron.  On  the  morning  of  the  accident,  when  the  plain- 
tiff received  the  injuries  for  which  this  action  was  brought, 
preparations  were  being  made  in  the  foundry  to  make  a  cast- 
ing. This  is  made  in  a  flask,  which  is  composed  of  two  pai-ts : 
the  drag  or  lower  part,  and  the  cope  or  upper  part.  When  the 
two  parts  are  fitted  together  they  contain  a  mold  into  which  is 
poured  the  molten  metal  for  the  casting.  The  flask  used  on 
this  occasion  was  about  eight  feet  square.  The  cope  weighed 
about  seven  tons  and  was  moved  by  means  of  a  crane  operated 
with  pulleys  and  a  chain.  The  cope  had  been  placed  on  the 
drag  and  it  was  necessary  to  remove  it  temporarily  in  order  to 
ascertain  whether  the  cores  or  sand  had  been  interfered  with. 
The  plaintiff  and  some  of  his  coemployees  were  called  to 
steady  or  support  it  while  it  was  being  removed  and  replaced 
pi-eparatoiy  to  making  the  casting.  As  the  cope  was  lifted 
from  the  drag,  one  of  the  strands  of  the  chain  by  which  it  was 
suspended  from  the  crane  broke,  and  it  instantly  fell  again 
upon  the  drag.  The  plaintiff's  left  hand  was  caught  between 
the  cope  and  the  drag  and  was  so  badly  crushed  as  to  neces- 
sitate its  amputation.  This  action  was  brought  to  recover 
damages  for  the  injuries  thus  sustained. 

The  errors  assigned  are  all  based  upon  the  answers  of  the 
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court  to  six  of  the  points  for  charge  presented  by  the  defend- 
ant. These  requests  for  instructions  asked  the  court  to  with- 
draw the  case  from  the  jury  and  direct  a  verdict  for  the  de- 
fendant. The  court  refused  tlie  instructions  and  submitted 
the  case  to  the  jury.  The  correctness  of  this  action  of  the 
court  is  the  only  question  for  our  consideration. 

In  support  of  their  position,  the  learned  counsel  for  the^ap- 
pellant  contend  that  the  evidence  failed  to  show  that  the  break- 
ing of  the  chain  which  caused  the  plaintiffs  injuries  was  the 
result  of  any  negligence  on  the  part  of  the  defendant,  and  that 
it  did  show  that  the  plaintiff  was  guilty  of  negligence  which 
contributed  to  his  injuries. 

With  the  view  of  determining  the  questions  here  presented, 
we  have  carefully  examined  the  evidence  in  the  case.  The 
testimony  of  the  plaintiff  showed  that  the  chain  had  been  in 
use  for  the  greater  part  of  at  least  five  years,  vjas  much  worn 
and  in  very  bad  condition.  Harry  J.  Null,  a  molder  of  experi- 
ence and  foreman  of  defendant's  shop,  testified  that  during  the 
five  years  he  was  engaged  at  the  shop  the  chain  had  not,  to  his 
knowledge,  been  inspected ;  .tliat  it  broke  about  three  months 
prior  to  the  accident,  was  very  much  worn,  was  in  a  very  bad 
condition  and  unsafe ;  that  he  showed  it  to  the  superintendent 
and  told  him  he  did  not  think  it  was  safe.  John  E.  Dock,  a 
foundryman,  core  maker  and  molder  of  many  years'  experience 
testified  that  the  chain  had  broken  prior  to  the  accident  and  he 
heard  the  foreman  say  to  the  superintendent  that  a  new  chain 
was  needed  for  heavy  work  ;  that  he  examined  the  chain,  found 
the  links  worn  from  a  quarter  to  a  third  of  an  inch  and  that 
it  was  unsafe ;  that  during  the  five  or  six  months  he  worked 
there  he  knew  of  no  inspection  of  the  chain  for  ascertaining  its 
condition.  John  Evans,  a  carpenter,  testified  that  the  chain 
was  pretty  well  worn  and  that  some  of  the  links  were  a  quarter 
or  more  worn.  Daniel  F.  Downs,  a  molder  of  many  years'  ex- 
perience, testified  that  he  put  the  chain  on  the  crane  in  1890, 
used  it  from  1890  to  1893 ;  that  it  was  purchased  for  a  five- 
eighths  chain  and  that  the  life  of  such  a  chain  was  not  more 
than  four  or  five  years.  W.  H.  Truatt,  a  laborer,  testified  that 
some  of  the  links  of  the  chain  were  much  worn,  a  quarter  worn 
off. 

Under  this  and  the  other  evidence  of  the  plaintiff  the  jury 
Vol.  cxcvi— 4 


Digiti 


ized  by  Google 


50  HONIFIUS  v.  ENGINEERING  CO. 

Opinion  of  the  Court.  [196  Pa. 

would  have  been  justified  in  finding  that  the  chain  broke  by 
reason  of  becoming  weakened  by  long  usage  and  that  the  de- 
fendant had  notice  of  its  imperfect  and  unsafe  condition  prior 
to  the  time  the  plaintiff  was  injured.  This,  taken  in  connection 
with  the  fact  that  the  plaintiff  was  in  the  discharge  of  his  duties 
when  the  accident  occurred  and  the  further  fact  that  the  cope 
fell  because  the  chain  broke,  was  amply  sufficient  to  authorize 
a  verdict  against  the  defendant  on  the  ground  of  negligence. 

The  evidence  in  regard  to  the  broken  link  produced  on  the 
trial  of  the  cause  was  submitted  to  the  jury  with  very  careful 
and  explicit  instructions.  Whether  the  link  produced  on  the 
trial  was  the  one  that  broke  and  caused  the  accident,  and  if  so 
whether  it  broke  by  reason  of  its  wear  and  use  or  on  account 
of  a  latent  defect  in  the  iron,  were  clearly  questions  for  the 
jury  and  were  left  to  them  with  instructions  of  which  the  de- 
fendant cannot  justly  complain. 

The  claim  of  the  defendant  that  the  plaintiff  was  guilty  of 
contributory  negligence  is  based  upon  the  allegation  that  he 
had  his  hand  under  the  cope  when  the  chain  broke ;  that  this 
was  an  unsafe  and  improper  place  for  his  hand  and  was  the 
cause  of  the  plaintiff's  injuries.  The  only  testimony  on  the 
subject  is  that  of  the  plaintiff  himself.  He  testified  that,  at  the 
time  the  chain  broke,  his  hands  were  on  the  side  of  the  cope, 
guiding  it,  and  that  the  falling  of  the  cope  threw  him  under  it. 
Notwithstanding  this  testimony,  the  defendant  contends  that  if 
the  plaintiff's  hands  had  been  on  the  cope  when  the  chain  broke, 
it  would  not  have  been  possible  for  his  left  hand  to  have  been 
thrown  under  the  cope ;  that  the  weight  and  size  of  the  cope 
and  the  distance  it  fell,  rendered  this  impossible.  It  is,  there- 
fore, urged  by  the  defendant  that,  under  the  evidence,  the 
plaintiff's  hand  must  have  been  under  the  cope  when  it  fell. 
While  the  plaintiff's  theory  is  plausible  and  his  argument 
forcible,  yet  in  view  of  the  positive  declaration  to  the  contrary 
by  plaintiff,  the  only  witness  who  testified  on  the  subject,  we 
are  not  prepared  to  say  that  the  court  should  have  assumed 
the  determination  of  the  question  and  withdrawn  it  from  the 
juiy.  As  suggested  by  the  learned  trial  judge  in  his  charge, 
'•  injuries  result  in  so  many  ways  in  this  world,  that  nothing  in 
that  line  seems  to  be  impossible."  He,  however,  told  the  jury 
that  if  plaintiff's  hand  was  under  the  cope  before  it  fell  and  the 
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injury  resulted  because  it  was  in  that  position,  the  plaintiff  was 
guilty  of  contributory  negligence  and  could  not  recover.  The 
court's  instructions  on  this  branch  of  the  case,  like  those  on  the 
question  of  the  defendant's  negligence,  were  clear,  definite  and 
comprehensive,  and  submitted  the  plaintiff's  negligence  fairly 
to  the  jury. 

We  think  the  learned  judge  was  right  in  refusing  a  nonsuit 
and  later,  in  declining  to  give  binding  instructions  for  the  de- 
fendant. 

The  assignments  of  error  are  overruled  and  the  judgment  is 
affirmed. 


West  Branch  Logging  Company  v.  Strong,  Deemer 
&  Company,  Limited. 

Boom  companies— Tolls— Acts  of  June  22, 1883,  P,  L,  166,  sec,  2,  May  21, 
1889,  P.  L,  259,  sec,  2. 

Under  the  Act  of  May  21,  1889,  amending  the  act  of  Jane  22,  1883, 
relating  to  boom  and  logging  companies,  a  boom  company  is  not  confined 
to  its  statutory  remedy  for  the  collection  of  tolls,  by  the  stoppage  of  logs, 
bat  as  such  remedy  is  inadequate  owing  to  the  frequent  impossibility  of 
stopping  logs,  it  has  the  additional  remedy  of  an  action  of  assumpsit. 

The  words  ••  consent  to  "  in  the  last  line  of  the  proviso  of  the  Act  of 
May  21,  1889,  have  no  other  meaning  than  **  shall.**  A  boom  company 
is  not  bound  to  famish  the  means  of  floating  **  unless  the  owner  of  the 
timber  and  logs  shall  [consent  to]  pay  the  tolls  prorided  for  in  this  act.** 

In  an  action  by  a  boom  company  to  recover  tolls,  where  the  evidence 
shows  that  the  timber  from  which  the  logs  were  made  was  grown  on  de- 
fendant*s  lands,  and  a  paper  filed  of  record  admitted  that  the  logs  were 
floated  oat  of  the  stream  by  the  defendant,  the  defendant  will  not  be  per- 
mitted to  allege  that  the  logs  were  cut  by  independent  contractors  who 
had  obligated  themselves  to  pay  all  the  costs  of  transportation. 

Argued  March  13, 1900.  Appeal,  No.  806,  Jan.  T.,  1899, 
by  plaintiff,  from  judgment  of  C.  P.  Lycoming  Co.,  Sept.  T., 
1894,  No.  533,  in  case  tried  by  the  court,  in  action  of  West 
Branch  Logging  Company  v.  Strong,  Deemer  &  Co.,  Limited. 
Before  McCollum,  Mitchell,  Dean,  Fell  and  Brown,  J  J. 
Reversed. 

Assumpsit  for  tolls.    Before  Mbtzger,  P.  J. 
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The  facts  are  fully  stated  in  the  opinion  of  the  Supreme 
Court 

Verdict  and  judgment  for  defendant  for  *l,591.66.  Plaintiff 
appealed. 

Errors  assigned  were  various  findings  of  fact  and  law. 

H.  G.  Dornan^  of  Doman  ^  Ormerod^  for  appellant. — The 
proviso  in  regard  to  the  corporation  not  being  required  to  op- 
erate or  furnish  the  use  of  its  improvements  without  the  pay- 
ment of  tolls  does  not  confer  any  practical  and  substantial 
right  or  remedy  on  improvement  companies  for  the  reason  that 
from  the  mode  of  doing  the  business  of  floating  logs,  and  the 
character  and  mode  of  the  operation  of  the  improvements  of 
improvement  companies,  it  cannot  be  practically  applied: 
Swift  River  &  Black  Brook  Imp.  Co.  v.  Brown,  77  Me.  40 ; 
Bear  Camp  River  Co.  v.  Woodman,  2  Me.  404. 

The  act  of  assembly  expressly  gives  the  right  to  the  corpora- 
tion to  collect  such  reasonable  tolls,  not  exceeding  ten  cents 
per  thousand  feet,  as  the  corporation,  or  its  proper  officers  may 
require :     Genesee  Fork  Imp.  Co.  v.  Ives,  144  Pa.  114. 

The  plaintiff  corporation  in  this  case  at  bar  having  performed 
its  statutory  obligations  to  float  through  its  improved  limits 
the  logs  of  the  defendant,  it  is  entitled  to  collect  the  tolls  from 
defe^dants  even  though  there  were  a  secret  intention  or  con- 
tract on  the  part  of  the  defendant  that  others  should  pay  such 
tolls,  especially  in  tlie  absence  of  any  notice  from  defendants  of 
the  condition  of  matters :  St.  Louis  Dalles  Imp.  Co.  v.  C.  N. 
Nelson  Co.,  43  Minn.  130 ;  Johnson  v.  Pitts,  45  Mich.  14. 

Seth  T.  McCormicky  with  him  William  Russell  Deemer  and 
Henry  C.  McCormick^  for  appellee. — ^In  support  of  the  doctrine 
that  the  owner  is  not  liable  and  that  the  liability  can  only  be 
the  liability  of  an  independent  contractor,  we  cite :  Allen  v. 
Willard,  57  Pa.  374,  Reed. v.  Allegheny  City,  79  Pa.  800, 
Edmundson  v.  Pittsburg,  etc.,  R.  R.  Co.,  Ill  Pa.  316,  Welsh 
V.  Parrish,  148  Pa.  599,  and  Harrison  v.  Collins,  86  Pa.  158. 

The  statute  has  given  to  the  logging  company  a  remedy,  to 
wit,  that  it  shall  not  be  required  to  operate  or  furnish  the  use 
of  the  improvements  until  the  log  owner,  or  the  log  driver,  shall 
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have  consented  to  pay  the  tolls.  This  remedy  they  did  not  see 
fit  to  employ  in  this  case,  and  we  contend  that  remedy  so  given 
by  the  act  under  which  the  corporation  was  chartered  is  exclu- 
sive of  all  other  remedies.  Chestnut  Hill  Turnpike  Co.  v. 
Martin,  12  Pa.  361 ;  Kidder  v.  Boom  Co.,  24  Pa.  193  ;  Ahl  v. 
Rhoads,  84  Pa.  327 ;  Borough  of  Beltzhoover  v.  Gollings,  101 
Pa.  295. 

Opinion  by  Mr.  Justice  Dean,  May  14, 1900 : 
The  plaintiflf  is  a  corporation  under  the  act  of  Assembly  of 
June  22, 1883,  P.  L.  156,  sec.  2,  and  the  supplement  thereto  of 
May  21, 1889,  P.  L.  259,  sec.  2,  with  power  to  improve  and  con- 
trol the  West  Branch  of  Pine  creek  in  Potter  county,  with  the 
right  to  charge  all  persons  floating  logs  on  that  stream  reason- 
able tolls  not  exceeding  ten  cents  per  thousand  feet.  After 
the  improvement,  in  the  years  1892,  1893  and  1894,  there  was 
floated  out  of  the  stream  12,989,914  feet  of  logs,  belonging  to 
defendants  and  received  by  them ;  for  the  last  three  years,  only, 
plaintiflfs  claimed  tolls.  On  this  quantity,  the  tolls  charged 
averaged  considerably  less  than  the  maximum  charge  of  ten 
cents  per  thousand.  These  logs  were  cut,  put  in  the  stream 
and  floated  by  parties  who  contracted  with  defendants  so  to  do, 
at  so  much  per  thousand,  and  defendants  had  no  management 
or  control  over  the  floating  of  logs  from  the  stump  to  the  boom. 
By  writing  filed  of  record,  the  parties  agreed  that  defendants 
should  have  credit  for  the  value  of  certain  improvements  put 
upon  the  stream  by  them  before  plaintiff  took  possession  under 
its  charter.  The  value  of  these  was  |5l,591.66.  Defendants 
denied  liability  for  tolls,  on  the  grounds:  1.  That  in  this  form 
of  action,  they  were  not  answerable.  2.  That  all  the  work  was 
done  by  independent  contractors  ;  that  whUe  they  owned  and 
received  the  logs,  the  obligation  of  paying  all  charges  for  trans- 
portation, was  upon  those  who  had  undertaken  to  cut,  float  and 
deliver  them.  Trial  by  jury  was  waived,  and  the  case  submitted 
to  the  court  below,  under  the  act  of  April  22, 1874. 

The  learned  judge  found  as  a  fact  that  defendants,  by  their 
contracts  with  the  loggers  and  drivers,  had  relieved  themselves 
from  any  legal  liability  for  pajrment  of  tolls,  and  therefore 
entered  judgment  against  plaintiff  for  the  value  of  the  improve- 
ments, to  wit:  II{1,591.66,  and  from  that  judgment  plaintiff  ap- 
peals. 
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The  questions  before  us  on  the  appeal,  are,  can  plaintiff  sus- 
tain a  suit  in  assumpsit  for  tolls  against  anybody  ?  and  if  so, 
can  it,  in  view  of  the  evidence,  sustain  one  against  the  owners 
of  the  logs  ? 

The  3d  section  of  the  act  of  1883  provides  that :  "  the  im- 
provements of  corporations  organized  for  the  floating  of  logs, 
lumber  and  timber  as  aforesaid,  and  the  use  of  the  stream  so  as 
to  be  controlled  by  them,  shall  be  for  the  public  benefit ;  so 
that  all  persons  shall  have  the  right  to  have  their  logs,  lumber 
and  timber  floated  in  such  stream,  with  the  aid  of  such  improve- 
ments ;  subject,  nevertheless,  to  the  pajrment  of  such  reasonable 
tolls  and  charges  therefor,  as  said  corporation  or  its  proper 
oflScers  may  require,  not  in  any  case  to  exceed  ten  cents  per 
thousand  feet  board  measure." 

Then,  in  the  amendment  of  May  21, 1889,  is  this  proviso : 
"  Provided  further,  that  the  corporation  owning  such  improve- 
ments, shall  not  be  required  to  operate  or  furnish  the  use  of 
such  improvements  for  driving  or  floating  timber,  unless  the 
owners  of  such  timber  and  logs  consent  to  pay  the  tolls  pro- 
vided for  in  this  act." 

It  is  argued  here  by  appellee  that,  even  if  defendants  are 
not  exempt  by  reason  of  the  independent  contract,  neverthe- 
less, by  the  express  terms  of  the  act,  the  plaintiff  had  a  special 
remedy  for  the  enforcement  of  payment,  that  is,  the  stoppage 
of  the  logs  until  the  tolls  were  handed  over,  and  that  by  adopt- 
ing this  remedy,  and  this  alone,  could  the  owners  be  compelled 
to  pay  for  the  use  of  the  improved  highway,  and,  as  they  had 
not  consente'd  to  pay  as  expressed  in  the  proviso,  the  suit  could 
not  be  sustained.  It  is  manifest  that  the  word  "consent"  in 
the  act  was  not  intended  to  mean  that  the  owner  must  give 
his  express  promise  to  pay  before  incurring  any  liability ;  the 
proviso  was  intended  to  confer  upon  the  logging  company  a 
peremptory  and  additional  remedy  for  collection ;  no  one  can 
doubt  this  interpretation  on  reading  the  original  act  and  the 
amendment.  The  word  "  consent "  has  no  other  meaning  than 
"shall."  The  company  was  not  bound  to  furnish  the  means  of 
floating  "unless  the  owner  of  the  timber  and  logs  shall  pay  the 
tolls  provided  for  in  this  act."  We  have,  then,  a  special  rem- 
edy provided  by  the  statute ;  does  it  exclude  the  common-law 
remedy?    The  appellee  contends  that,  under  the  doctrine  laic^ 
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down  in  Huntington,  etc.,  Turnpike  Company  v.  Brown,  2  P.  & 
W.  462,  and  cases  following  it  on  similar  facts,  the  statutory 
remedy  is  exclusive  of  all  others. 

Undoubtedly,  under  the  law  as  applicable  to  turnpike  roads, 
the  remedy  given  by  the  statute  is  exclusive,  and  the  reasoning 
by  Gibson,  C.  J.,  in  the  case  cited,  clearly  shows  why  in  the 
case  before  him  it  should  be.  The  turnpike  company  had  the 
right  to  erect  gates  across  the  road  in  numl^r  sufficient  to  col- 
lect the  tolls ;  if  the  traveler  refused  to  pay,  the  gate  would 
not  be  opened ;  he  would  be  stopped  just  there ;  besides,  heavy 
penalties  were  imposed  on  those  who  sought  to  avoid  paying  by 
avoiding  the  gates.  The  suit,  in  that  case,  was  for  the  use  of 
the  turnpike  without  any  fraudulent  purpose  on  part  of  the 
defendant  between  gates.  It  was  held  that  the  statutory  rem- 
edy of  the  company  for  the  collection  of  its  tolls  was  ample. 
It  was  further  held,  that  the  company,  as  a  matter  of  public 
policy,  could  not  sue  on  a  quantum  meruit  for  the  use  of  its 
road,  without  a  fraudulent  purpose,  between  gates.  But  this 
stream,  for  twenty  miles,  was  improved  by  plaintiff  for  but 
one  kind  of  transpoi*tation,  the  floating  of  logs ;  at  any  point, 
for  that  distance,  the  owner  could  dump  his  logs  into  the  stream 
at  such  stages  of  the  water  as  suited  him ;  the  plaintiff  could 
not  erect  barriers  to  prevent  it,  for  it  had  no  riparian  rights  of 
a  landowner ;  when  once  in  the  stream,  it  could  not  stop  the 
logs  and  demand  payment  of  the  tolls ;  it  had  no  authority  to 
seize  them  in  the  boom  when  they  arrived  at  destination.  Take 
the  single  year  1894 :  at  the  time  of  the  spring  freshets,  March 
and  April,  this  one  partnership  put  in  the  stream  at  different 
points  more  than  37,000  logs ;  it  was  utterly  impracticable  to 
seize  and  hold  these  logs  in  midstream  for  payment  of  tolls. 
We  have  followed  Turnpike  Company  v.  Brown,  supra,  in 
Chestnut  Hill  Turnpike  Co.  v.  Martin,  12  Pa.  361,  Kidder  v. 
Boom  Co.,  24  Pa.  193,  and  Ahl  v.  Rhoads,  84  Pa.  327,  and  in 
other  cases,  where  the  statute  gave  anything  approximating  an 
adequate  remedy  for  collection.  But  in  no  one  of  them  are 
the  facts  like  unto  those  in  the  case  before  us.  We  decline  to 
hold,  under  the  peculiar  facts  of  this  case,  that  the  statutory 
remedy  is  exclusive,  because  it  is  wholly  inadequate,  and  are 
of  opinion  that  this  suit  can  be  maintained  notwithstanding 
the  remedy  given  by  the  proviso  to  the  act  of  1889. 
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The  next  question  is,  assuming  that  the  payment  of  tolls 
can  be  enforced  by  suit,  are  defendants,  because  of  their  inde- 
pendent contracts,  liable  at  all?  The  learned  judge  of  the 
court  below,  thought  they  were  not.  We  think,  on  the  undis- 
puted facts,  his  conclusion  a  mistaken  one.  The  timber  from 
which  the  logs  were  cut,  grew  upon  defendants'  land;  they 
were  delivered  to  them  in  the  boom  at  Williamsport ;  they  were 
known  to  all  as  defendants'  logs.  So  far  as  the  evidence  shows, 
phiintifif  liad  no  knowledge  of  the  contract  with  the  loggers  and 
drivei-s ;  certainly  tliey  cannot  disclaim  liability  as  owners,  for 
the  tolls,  by  setting  up  a  secret  agreement  of  which  tliey  gave 
plaintiff  no  notice,  when  called  upon  for  payment,  l^iit  why 
discuss  this  question?  The  agreement  of  December  27,  1895, 
puts  the  answerability  of  defendant  beyond  doubt.  It  is  as 
follows : 

"  West  Branch  Logging  Company  v.  Strong,  Deemer  &  Com- 
pany, Limited.  No.  533,  Sept.  Term,  1894,  Court  of  Common 
Pleas,  Lycoming  County. 

"  For  the  purpose  of  dispensing  with  proof,  it  is  hereby  agreed 
that  the  number  of  logs  and  measurement  thereof,  floated  out 
of  the  West  Branch  of  Pine  creek  by  the  defendant,  together 
with  the  date  of  such  floating,  is  as  follows  : 

1890,  4,249  logs 772,018  feet 

1891,  2,904    " 494,109      " 

1892,  11,046     "        .        .        .        .        2,009,311      « 

1893,  17,514    " 3,560,907      ** 

1,483    "        .        .        .        .  332,873      " 

1894,  37,369    " 7,086,823      « 

14,256,041  feet 
"  December  27, 1895. 

"  West  Branch  Logging  Co., 

"  per  A.  Clinton,  Sec. 
"  Strong,  Deemer  &  Co.,  Limited,. 
"  Elias  Deemer,  Treas." 

The  suit  was  for  tolls  on  the  very  logs  floated  as  specified  in 
the  agreement ;  it  expressly  states  they  were  floated  by  the 
defendants.  It  is  argued  by  appellee  that  this  agreement  was 
only  intended  to  dispense  with  proof  of  date  of  floating  and* 
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quantity  of  logs ;  it  is  not  so  restricted  in  its  terms ;  it  admits  a 
liability  expressly  charged  in  plaintiffs'  declamtion ;  nor  is  there 
"any  specific  averment  in  the  affidavit  of  defense,  of  exemption 
by  r^son  of  an  independent  contract.  This  agreement  is  sus- 
ceptible of  no  reasonable  interpretation,  other  than  that  defend- 
ant floated  their  own  logs  and  thus  incurred  personally  the  lia- 
bility for  tolls. 

The  judgment  is  reversed,  and  the  record  is  remitted  to  the 
court  below  for  computation  according  to  this  opinion ;  that  is, 
plaintiff  is  entitled  to  recover  for  all  logs  floated  in  1892, 1893 
and  1894  according  to  the  tolls  charged,  as  shown  by  its  decla- 
ration, with  interest  thereon  from  June  1,  of  each  year  down 
to  the  date  of  the  judgment  rendered  by  the  court.  We  do  not 
disturb  the  finding  for  the  defendant  of  the  value  of  the  im- 
provements in  the  sum  of  |5l,591.66  as  of  that  date ;  whatever 
difference  there  may  be  between  the  aggregate  amount  of  tolls 
when  computed  as  directed  and  the  value  of  the  improvements 
made  by  defendants  as  found  by  the  court  below,  must  be  en- 
tered as  a  judgment  for  the  party  in  whose  favor  such  differ- 
ence may  be. 


John  J.  Keller  v.  Baltimore  &  Ohio  Railroad  Company. 

Comvion  carrier — Destination — Carrier  of  live  stock — Province  of  court 
and  jury. 

Where  a  bill  of  lading  names  as  destination  of  live  stock  a  town  beyond 
a  city  which  was  the  terminus  of  Ihe  carrier's  road,  and  it  is  stipulated 
that  the  earner's  liability  shall  cease  at  its  freight  station  in  the  city,  and 
it  is  undisputed  (I)  that  the  carrier's  road  for  delivery  of  freight  did  not 
extend  beyond  its  freight  station,  and  (2)  that  the  horses  were  in  good 
condition  when  they  were  delivered  at  the  freight  station  to  the  connecting 
carrier,  these  questions  should  not  be  submitted  to  the  jury. 

Common  carrier— Carriers  of  live  stockh-BUl  of  lading— Parol  evidence 
to  vary  wriUen  agreement. 

Where  a  bill  of  lading  names  a  destination  beyond  the  terminus  of  the 
initial  earner's  railroad,  but  such  carrier's  liability  is  explicitly  confined 
to  its  own  route,  and  the  paper  is  clear,  plain  and  unambiguous,  the  ship- 
per's rights,  if  he  has  failed  to  show  a  modification  of  the  bill  of  lading, 
or  paix)!  agreement  as  an  inducement  thereto,  must  be  ascertained  by  the 
terms  of  the  agreement  itself,  and  in  such  a  case  the  initial  carrier  is  not 
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liable  for  any  injuries  received  by  the  shipper^s  property  while  on  the  line 
of  the  connecting  carrier. 

Carriers— BUI  of  lading— Connecting  carrier— Liability . 

A  receipt  clause  in  a  bill  of  lading  naming  a  point  beyond  the  initial 
dinner^s  terminus  as  the  destination  of  the  goods,  does  not  impose  upon 
the  carrier  issuing  the  bill  of  lading  the  liability  of  a  carrier  beyond  the 
terminus  of  its  road,  nor  is  it  in  conflict  with  an  expressed  stipulation  that 
the  cai'rier^s  liability  should  cease  at  its  own  terminus,  or  with  a  prori- 
sion  that  if  it  were  necessary  to  deliver  the  goods  to  another  carrier  to 
reach  their  destination,  the  initial  carrier  should  not  be  liable  for  the  fraud 
and  negligence  of  such  other  carrier. 

Dean,  J.,  dissents.  ^ 

Argued  March  19,  1900.  Appeal,  No.  233,  Jan.  T.,  1899, 
by  plaintiff,  from  judgment  of  Superior  Court,  Oct.  T.,  1897, 
No.  215,  reversing  judgment  of  C.  P.  No.  4,  Phila.  Co.,  Sept.  T., 
1892,  No.  639,  on  verdict  for  plaintiff  in  case  of  John  J.  Keller 
V.  Baltimore  &  Ohio  Railroad  Company.  Before  Green,  C.  J., 
Dean,  Fell,  Brown  and  Mestrezat,  JJ.    AflSrmed. 

Appeal  from  Superior  Court.  See  174  Pa.  65,  and  10  Pa. 
Superior  Ct.  240. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  in  reversing  judgment  of  the  court  of 
common  pleas. 

Charles  F.  Linde^  for  appellant. — When  a  common  carrier 
receives  goods,  the  question  whether  the  carrier  contracts  to 
carry  the  goods  to  their  destination,  or  only  to  deliver  them 
safely  to  the  next  carrier  at  the  point  nearest  or  most  conven- 
ient to  the  destination  is  one  of  fact  for  the  jury :  Baltimore 
&  Phila.  Steamboat  Co.  v.  Brown,  54  Pa.  77 ;  Phila.  &  Read- 
ing R.  R.  Co.  V.  Ramsey,  89  Pa.  475 ;  Keller  v.  Bait  &  Ohio 
R.  R.,  174  Pa.  62. 

There  can  be  no  doubt  as  to  the  authority  of  the  railroad 
agent  at  Belpre,  Ohio,  to  contract  to  carry  these  horses  to 
Frankford,  whether  the  company  had  a  line,  track  or  station 
there  or  not-:  Easton  v.  Dudley,  45  Am.  &.  Eng.  R.  R.  Cases, 
341;  1  Wood  on  Railroads  (2d  ed.),  sec.  165;  Deming  v. 
Grand  Trunk  R.  R.  Co.,  48  N.  H.  457  ;  Bait.  &  Phila.  Steam- 
boat Co.  V.  Brown,  54  Pa.  77 ;  Brooke  v.  New  York,  etc.,  R.  R. 
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Co.,  108  Pa.  646  ;  Penna.  R.  Co.  v.  Berry,  68  Pa.  277 ;  Clyde 
V.  Hubbai-d,  88  Pa.  858. 

This  court  has  held  repeatedly  that  a  bill  of  lading  is  not 
such  a  complete  contract  as  to  exclude  all  testimony  of  what  is 
not  expressed  and  necessary  to  a  complete  contract.  It  is  but 
a  memorandum  of  contract :  Bait.  &  Phila.  Steamboat  Co.  v. 
Brown,  54  Pa.  81 ;  Barnhart  v.  Riddle,  29  Pa.  96 ;  Gould  v.  Lee, 
55  Pa.  108 ;  Centenary  M.  E.  Church  v.  Clime,  116  Pa.  151 ; 
Greenawalt  v.  Kohn,  85  Pa.  375 ;  Barclay  v.  Wainwiight,  86 
Pa.  191 ;  Bown  v.  M orange,  108  Pa.  75 ;  Harper  y.  New  York 
City  Ins.  Co.,  22  N.  Y.  443 ;  Grandm  v.  German  Ins.  Co.,  107 
Pa.  32. 

W.  B.  Ltnnj  for  appellee. — Where  a  shipment  is  accepted  by 
a  railroad  company,  and  billed  to  a  point  beyond  the  terminus 
of  its  line,  the  company's  responsibility  as  a  common  carrier 
ceases  at  the  terminus  of  its  line,  and  the  company  then  be- 
comes the  forwarding  agent  of  the  shipper  only :  Jenneson  v. 
Camden  &  Amboy  R.  R.,  etc.,  Co.,  4  Am.  Law  Reg.  (O.  S.)  234 ; 
Penna.  R.  Co.  v.  Berry,  68  Pa.  272 ;  Empire  Transportation 
Co.  V.  Wallace,  68  Pa.  302 ;  Camden  &  Amboy  R.  R.  Co.  v. 
Forsyth,  61  Pa.  81 ;  Keller  v.  Baltimore  &  Ohio  R.  R.,  174  Pa. 
62 ;  Watson  y.  Ambergate,  Nottingham  &  Boston  Ry*  Co.,  16 
Jurist,  448. 

Opinion  by  Mr.  Jxtsticb  Mbstrezat,  May  14, 1900: 
By  the  plaintiffs  statement  it  appears  that  this  action  was 
brought  to  recover  "  $2,000  for  damages  for  the  breach  of  a  con- 
tract entered  into  between  the  plaintiff  and  the  defendant  for 
the  nondelivery  of  a  carload  of  horses  at  Frankford  in  the  city 
of  Philadelphia." 

,  The  agreement  for  the  transportation  of  the  horses  was  in 
writing  and  signed  by  the  agents  of  the  parties.  The  contract 
was  made  at  Belpre,  Ohio,  at  which  point  the  defendant  com- 
pany received  the  stock.  It  names  J.  J.  Keller,  the  plaintiff, 
as  consignee  and  Frankford,  Philadelphia,  as  the  destination  of 
the  horses.  But  it  is  distinctly  provided  in  the  agreement  for 
transportation  that  the  horses  were  "consigned  as  above  to  be 
transported  by  said  company  to  the  freight  station  at  Philadel- 
phia, Pennsylvania,  ready  to  be  delivered  to  the  consignee,  or 
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his  order,  or  to  such  company  or  carrier  (if  the  same  is  to  be 
forwarded  beyond  said  station),  whose  line  may  be  considered 
a  part  of  the  route  to  the  destination  of  such  stock  (it  being 
distinctly  understood  that  the  responsibility  of  the  Baltimore  & 
Ohio  Railroad  Company,  as  carrier,  shall  cease  at  the  aforesaid 
freight  station  when  delivered,  or  when  ready  to  be  delivered  to 
such  consignee,  owner,  or  carrier)  upon  the  terms  and  condi- 
tions "  named  in  said  agreement.  In  the  fifth  and  sixth  clauses 
of  the  contract  it  is  stipulated  as  follows:  "Fifth.  The  company 
does  not  agree  to  transport  the  said  live  stock  by  any  particu- 
lar train,  writhin  any  specified  time  or  any  time  for  any  particu- 
lar market,  and  neither  will  the  company  be  responsible  for  any 
loss  or  damage  occurring  by  reason  of  the  refusal,  failure  or 
inability  of  a  connecting  line  to  receive  and  forward  the  stock 
after  tender  of  delivery.  Sixth.  When  necessary  to  transport 
said  stock  to  point  of  destination  over  the  line  of  any  other  car- 
rier or  carriers,  delivery  of  the  same  to  such  other  carrier  or 
carriers  may  be  made,  and,  in  receiving  the  same  for  transpor- 
tation, all  the  terms  and  conditions  hereof  shall  inure  to  and  be 
binding  on  such  carrier  as  if  originally  made  with  them,  and 
one  carrier  shall  not  be  liable  for  the  fraud  or  negligence  of  the 
other." 

The  horses  were  shipped  over  the  defendant  company's  road 
from  Belpre,  Ohio,  on  June  13,  1892,  and  arrived  at  its  freight 
station  in  Philadelphia,  at  Twenty-fourth  and  Race  streets,  at 
2:20  o'clock  in  the  morning  of  June  15,  1892.  The  plaintiff's 
agent  refused  to  receive  them  or  to  have  them  unloaded  at  this 
station,  and,  on  his  request  that  they  be  taken  to  Frankford, 
the  car  containing  them  was  then  -  delivered  to  the  Philadel- 
phia &  Reading  Railroad  Company  at  Park  Junction,  where 
they  had  arrived  at  5 :  20  o'clock  of  the  same  morning.  The 
car  was  taken  immediately  to  Belmont  station  on  the  Reading 
road,  where  connection  is  made  with  the  Pennsylvania  railroad 
for  Frankford.  The  eastern  tenninus  of  the  defendant's  road 
for  delivery  of  freight  is  at  its  freight  station  at  Race  street. 
Frankford,  the  destination  of  the  stock,  is  some  miles  distant 
beyond  this  freight  station,  and  is  not  on  defendant's  road. 
The  only  route  by  which  the  car  could  be  taken  from  the  Bal- 
timore &  Ohio  Railroad  tracks  to  Frankford  was  by  way  of  the 
Philadelphia  and  Reading  Railroad  to  its  Belmont  station,  and 
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thence  by  the  Pennsylvania  railroad.  The  day  after  the  horses 
arrived  at  Belmont  the  plaintiff  found  them  in  a  bam  at  the 
North  Penn  drove  yard,  on  the  Philadelphia  and  Reading  rail- 
road. They  were  injured  after  they  had  left  the  custody  of  the 
defendant  company  and  had  been  delivered  to  the  Philadelphia 
and  Reading  Railroad  Company. 

The  above  facts  were  conceded  or  conclusively  established  by 
the  testimony  on  the  trial  in  the  court  below.  The  learned  trial 
judge  submitted  the  case  to  the  jury,  and  permitted  them  to  de- 
termine whether  tlie  defendant's  freight  line  extended  to  Frank- 
ford,  and  whether  the  written  contract  between  the  parties  had 
been  so  modified  as  to  impose  on  the  defendant  company  the 
responsibility  of  carrier  beyond  its  station  in  Philadelphia. 
The  verdict  was  in  favor  of  the  plaintiff,  and  from  the  judg- 
ment entered  thereon  an  appeal  was  taken  to  the  Superior 
Court.  That  court  reversed  the  trial  court  and  held  that 
under  the  evidence  the  verdict  should  have  been  for  the  de- 
fendant. 

We  entirely  agree  with  the  disposition  of  the  case  made  by 
the  Superior  Court.  That  the  defendant's  road  for  the  deliv- 
ery of  freight  did  not  extend  beyond  its  freight  station  at  Race 
street  was  not  disputed,  and,  therefore,  was  not  a  question  to 
be  determined  by  the  jury.  Nor  was  it  denied  that  the  horses 
were  in  good  condition  when  they  left  the  possession  of  the 
defendant  company  and  were  delivered  to  the  Philadelphia  and 
Reading  Railroad  Company,  whose  road  was  the  connecting  line 
for  Frankford,  \he  destination  of  the  stock.  These  facts  were 
practically  conceded,  and  should  have  been  so  regarded  by  the 
court  below. 

The  attempt  to  modify  or  annul  the  written  contract  of  the 
parties  and  substitute  a  parol  agreement  therefor  was  unsuc- 
cessful. Without  an  extended  reference  to  the  testimony  on 
the  subject  it  is  sufficient  to  say  that,  as  against  the  bill  of  lad- 
ing, it  was  wholly  inadequate  to  establish  an  assumption  of  lia- 
bility by  the  defendant  company  as  carrier  beyond  the  terminus 
of  its  freight  line.  The  requisite  evidence  to  modify  the  con- 
tract, or  to  show  a  verbal  contemporaneous  agreement  as  an 
inducement  thereto  and  thus  impose  a  carrier's  liability  on  the 
defendant,  was  not  produced  by  the  plaintiff,  and,  as  we  said 
when  the  case  was  here  before  (174  Pa.  65),  "  in  the  absence 
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of  satisfactory  proof  upon  the  subject  the  plaintiflf  was  not 
entitled  to  recover."  The  learned  court  below  from  whose 
judgment  this  appeal  was  taken,  misapprehending  the  lan- 
guage of  the  opinion  of  this  court  when  the  cause  was  here 
on  the  former  appeal,  submitted  the  case  to  the  jury.  This 
was  erroneous.  The  suflBciency  of  the  testimony  for  the  pur- 
pose for  which  it  was  offered  was  a  preliminary  question  for 
the  court,  and  it  should  have  been  determined  in  favor  of  the 
defendant.  Regardless,  therefore,  of  the  right  of  the  plaintiff 
to  introduce  parol  testimony  for  the  purposes  stated,  the  plain- 
tiff's case  as  presented  in  the  court  below  did  not,  under  the 
evidence  submitted,  warrant  a  verdict  in  his  favor. 

The  bill  of  lading  is  clear,  plain  and  unambiguous.  Its  re- 
ceipt clause  named  Frankford  as  the  destination  of  the  stock. 
This,  however,  did  not  impose*  upon  the  defendant  the  liability 
of  a  carrier  beyond  the  terminus  of  its  road:  Camden  &  Amboy 
Railroad  Company  v.  Forsyth,  61  Pa.  81.  Hence  it  is  not  in 
conflict  with  the  express  stipulation  in  the  subsequent  part  of 
the  agreement  that  the  defendant's  liability  as  carrier  should 
cease  at  its  freight  station  in  Philadelphia.  Nor  was  it  at  all 
inconsistent  with  the  sixth  clause  of  the  agreement  wherein  it 
is  provided  that  "  when  necessary  to  transport  said  stock  to 
point  of  destination  over  the  line  of  any  other  carrier  or  carriers, 
delivery  of  the  same  to  such  carrier  or  carriers  may  be  made," 
and  that  the  defendant  should  not  be  liable  for  the  fraud  and 
negligence  of  such  other  carrier.  There  is  no  contiudiction, 
ambiguity  or  uncertainty  in  the  terms  of  the  written  agreement 
under  which  the  stock  was  shipped ;  on  the  contrary  it  is  ap- 
parent from  all  of  its  provisions  that  the  defendant's  liability  as 
carrier  was  to  cease  at  the  end  of  its  route. 

The  plaintiff  having  failed  to  show  a  modification  of  the  bill 
of  lading  or  parol  agreement  aJs  ail  inducement  thereto,  his  rights 
against  the  defendant  for  any  damages  he  may  have  sustained 
in  the  shipment  of  the  horses  must  be  ascertained  by  its  terms. 
These,  as  we  have  seen,  explicitly  confined  the  defendant's 
liability  as  carrier  to  its  own  route.  It  follows,  therefore,  that 
for  any  injuries  received  by  the  plaintiff's  stock  while  on  the 
line  of  a  connecting  carrier  the  defendant  is  not  responsible, 
and  the  jury  should  have  been  so  instructed. 

The  assignments  of  eiTor  are  overruled  and  the  judgment  of. 
the  Superior  Court  is  aflBrmed. 
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Dean,  J.,  dissents : 

I  am  clearly  of  opinion  this  case  was  one  of  disputed  fact  for 
the  jury,  and  therefore  dissent. 


Service  v.  Shoneman. 


Negligetice^Mcister  and  servantr— Measure  of  employers'*  liability. 

Employers  are  not  insurers  of  the  lives  or  safety  of  their  employees. 
They  are  liable  for  the  consequences,  not  of  danger  but  of  negligence  ; 
and  the  unbending  test  of  negligence  in  methods,  machineiy  and  appli- 
ances, is  the  ordinary  usage  of  the  business.  No  man  is  held  by  law  to  a 
higher  degree  of  skill  than  the  fair  average  of  his  profession  or  trade,  and 
the  standard  of  due  care  is  the  conduct  of  the  average  prudent  man. 

In  an  action  against  an  employer  to  recover  damages  for  the  death  of 
an  employee  caused,  not  by  a  boiler  explosion,  but  by  a  sudden  and  unus- 
ual escape  of  steam  in  great  force  and  large  volume  fi'om  the  end  of  a 
boiler,  there  can  be  no  recovery  against  the  defendant  where  the  evidence 
shows  that  he  bought  the  boiler  after  making  extensive  inquiries  amongst 
business  men,  that  he  paid  a  higher  price  for  it  than  many  others  were  of- 
fered for,  that  it  was  recommended  to  him  as  nonexplosive,  that  it  was 
in  general  use,  that  it  was  operated  by  a  competent  engineer,  that  it  was 
used  three  years  before  the  accident,  and  that  three  days  before  the  acci- 
dent it  was  examined  by  the  official  inspector  who  certified  that  it  would 
stand  a  working  pressure  of  double  the  force  of  that  which  was  on  it  when 
the  accident  occurred. 

Argued  March  21, 1900.  Appeal,  No.  13,  Jan.  T.,  1900,  by 
defendant,  from  judgment  of  C.  E.  No.  2,  Phila.  Co.,  Dec.  T., 
1893,  No.  87,  on  verdict  for  plaintiff,  in  case  of  Mary  Service 
V.  Louis  Shoneman,  trading  as  Shoneman  Brothers.  Before 
Green,  C.  J.,  McCollum,  Dean,  Fell,  and  Mestrezat,  JJ. 
Reversed. 

Trespass  for  death  of  plaintiffs  husband.  Before  Wilt- 
bank,  J. 

The  facts  are  fully  stated  in  the  opinion  of  the  Supreme 
Court. 

The  court  refused  to  give  binding  instructions  for  defendant. 

Verdict  and  judgment  for  plaintiff  for  $5,000.  Defendant 
appealed. 

Erriyr  assigned  was  in  refusing  to  give  binding  instructions 
for  defendant. 
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Richard  P.  White^  with  bim  Joseph  H.  Tavlane^  for  appel- 
lant.— As  the  defendant  was  not  an  insurer  of  the  safety  of 
the  boiler,  the  question  is  not  whether  the  boiler  was  safe,  but 
whether  he  exercised  ordinary  care  and  diligence:  Peoria, 
Decatur,  etc.,  Ry.  Co.  v.  Hardwick,  48  111.  App.  562 ;  Doyle 
V.  White,  35  N.  Y.  Supp.  760 ;  Probst  v.  Delamater,  100  N.  Y. 
266  ;  Reese  v.  Hershey,  163  Pa.  253. 

If  the  boiler  was  in  ordinary  use,  that  is  conclusive  of  its 
safety :  Kehler  v.  Schwenk,  144  Pa.  348 ;  Keenan  v.  Waters, 
181  Pa.  247;  Fick  v.  Jackson,  3  Pa.  Superior  Ct  378;  Titus 
V.  Bradford,  etc.,  R.  R.  Co.,  136  Pa.  618. 

An  employer  is  not  bound  to  furnish  for  his  workman  the 
safest  machinery,  nor  to  provide  the  best  methods  for  its  op- 
eration in  order  to  save  himself  from  liability  for  accident  re- 
sulting from  its  use  :  Payne  v.  Reese,  100  Pa.  301 ;  Iron  Ship 
Building  Works  v.  Nuttall,  119  Pa.  149;  Northern  Central 
Ry.  Co.  V.  Husson,  101  Pa.  1 ;  Allison  Mfg.  Co.  v.  McCormick, 
118  Pa.  519 ;  Lehigh,  etc..  Coal  Co.  v.  Hayes,  128  Pa.  294 ; 
Pittsburg,  etc.,  R.  R.  Co.  v.  Sentmeyer,  92  Pa.  276 ;  Faber  v.  Car- 
lisle Mfg.  Co.,  126  Pa.  387 ;  Keenan  v.  Waters,  181  Pa.  247  ; 
Dooner  v.  Del.  &  Hudson  Canal  Co.,  171  Pa.  581 ;  Harley  v. 
Buffalo  Car  Co.,  142  N.  Y.  31 ;  Richards  v.  Rough,  53  Mich. 
212;  Georgia  Pac.  Ry.  Co.  v.  Probst,  83  Ala.  518;  Reese  v. 
Hershey,  163  Pa.  253. 

A  master  who  purchases  a  machine  or  appliance  from  a  repu- 
table manufacturer  has  fulfilled  his  full  duty  to  furnish  safe 
and  proper  machinery  to  his  employees :  Ardesco  Oil  Co.  v. 
Gilson,  63  Pa.  146 ;  Mansfield  Coal,  etc.,  Co.  v.  McEnery,  91 
Pa.  185 ;  Carlson  v.  Phoenix  Bridge  Co.,  132  N.  Y.  273 ;  Shea 
V.  Wellington,  40  N.  E.  Repr.  (Mass.)  173 ;  Mansfield  Coal  Co. 
V.  McEnery,  91  Pa.  185 ;  Oglesby  v.  Missouri,  Piw.  Ry.  Co.,  51 
S.  W.  Repr.  758 ;  Racine  v.  N.  Y.  Cent.,  etc.,  R.  R.  Co.,  70  Hun. 
(N.  Y.),  453  ;  McGregor  v.  Reid,  76  111.  App.  610 ;  Patton  v. 
Texas,  etc.,  R.  R.  Co.,  95  Fed.  Repr.  244  ;  Bucher  v.  Pryibil, 
45  N.  Y.  Supp.  972 ;  Alaska  Mining  Co.  v.  Whelan,  168  U.  S. 
86. 

ThcLd.  L.  Vanderalice  and  Maxwell  Stevenson^  with  them 
Charles  Goldsmith^  for  appellee. — The  duty  is  on  the  employer 
to  furnish  his  employees  reasonably  safe  appliances  with  which 
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to  do  the  work  assigned  to  them :  Bannon  v.  Lutz,  158  Pa. 
166. 

All  the  testimony,  both  for  the  plaintiff  and  the  defendant, 
was  upon  questions  of  fact,  and  where  there  is  conflicting  tes- 
timony as  to  the  reasonable  safeness  of  the  appliances,  etc.,  the 
question  is  for  the  jury:  P.  W.  &  B.  R.  R.  Co.  v.  Keenan,  103 
Pa.  124. 

Where  there  is  any  evidence  of  negligence  on  the  part  of 
the  defendant  it  must  be  submitted  to  the  jury :  Murphy  v. 
Crossan,  98  Pa.  495 ;  P.  W.  &  B.  R.  R.  Co.  v.  Keenan,  103 
Pa.  124 ;  Spear  v.  P.  W.  &  B.  R.  R.  Co.,  119  Pa.  61 :  Kohler 
V.  Penna.  R.  Co.  135  Pa.  357 ;  Glossen  v.  Gehman,  147  Pa. 
619;  Cougle  V.  McKee,  151  Pa.  602;  Walbert  v.  Trexler,  156 
Pa,  112 ;  Bannon  v.  Lutz,  158  Pa.  166 ;  Folk  v.  SchaeflEer,  186 
Pa.  265. 

The  inspection  of  the  officials  unless  adequate  and  proper 
rose  no  higher  than  any  other  inspection  by  servants  of  the 
employer,  and  at  any  rate,  it  was  properly  submitted  to  the 
jury  upon  the  question  of  whether  the  employer  had  exercised 
due  care  :  Flike  v.  Boston,  etc.,  R.  R.  Co.,  53  N.  Y.  549 ;  Booth 
V.  Boston  &  Albany  R.  R.  Co.,  73  N.  Y.  38 ;  Mehan  v.  Syracuse, 
etc.,  R.  R.  Corporation,  73  N.  Y.  585 ;  Fuller  v.  Jewett,  80 
N.  Y.  46 ;  Lewis  v.  Seifert,  116  Pa.  628 ;  Smith  v.  Hillside  Coal 
&  Iron  Co.,  186  Pa.  28 ;  N.  Y.,  etc.,  R.  R.  Co.  v.  Bell,  112  Pa. 
400. 

Opinion  by  Me.  Justice  Dean,  M^y  14, 1900  : 
The  defendant  is  a  merchant  in  the  city  of  Philadelphia, 
using  steam  power  in  conducting  his  business.  On  August  31, 
1890,  plaintiff's  husband,  Thomas  Service,  was  killed,  not 
exactly  by  a  boiler  explosion,  but  by  the  sudden  and  unusual 
escape  of  steam  in  great  force  and  large  volume  from  the  end 
of  the  boiler.  At  the  time  of  the  accident  the  boiler  and  en- 
gine were  in  charge  of  one  Rubner,  a  competent  engineer. 
Service,  the  deceased,  was  a  sort  of  porter  or  '*  all  around  man  " 
in  the  establishment ;  at  the  exact  time  of  his  death,  he  was 
helping  the  engineer  i;i  the  boiler  room.  From  the  testimony 
of  the  engineer,  who  is  the  only  living  witness  as  to  how  the 
accident  occurred,  the  boiler  and  all  its  attachments  were  in 
proper  order  in  the  morning  when  the  fire  was  kindled ;  about 
Vol.  cxcvi — 5 
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eleven  o'clock  in  the  forenoon,  he  heard  a  hissing  noise,  as  if 
of  escaping  steam,  in  the  end  of  the  boiler,  where  was  a  three- 
cornei-ed  plate  coveiing  three  of  the  boiler  tubes  and  secured 
by  bolt  and  nut.  He  discovered  a  small  jet  of  steam,  about 
the  diameter  of  a  lead  pencil,  escaping  from  one  side  of  the 
plate,  which  to  him  indicated  the  plate  was  loose ;  at  his  request 
Service  handed  him  a  wrench  wherewith,  by  screwing  down 
the  nut  on  the  bolt,  the  plate  would  be  made  tight ;  as  he  turned 
the  wrench,  the  three-cornered  plate,  instead  of  tightening, 
turned  around  with  the  wrench,  greatly  enlarging  the  apertui-e, 
whereby  the  steam  escaped  with  great  force  in  large  quantity, 
severely  though  not  fatally  scalding  the  engineer,  but  Service 
so  badly,  that  he  died  in  twenty  minutes.  The  plaintiff,  alleg- 
ing that  defendant  had  furnished  a  dangerously  constructed 
boiler,  and  one  not  in  ordinary  use,  brought  this  suit  for  dam- 
ages. The  learned  judge  of  the  court  below,  in  a  charge  admi- 
rable for  its  lucidness,  as  well  as  exhaustiveness,  in  that  it  pre- 
sented impartially  every  question  which  could  be  raised  on  the 
evidence,  submitted  the  case  to  the  jury,  to  find  whether  the 
construction  of  the  boiler,  as  to  this  plate  and  the  method  of 
attjichment,  was  such  as  was  in  ordinary  use,  and  had  been  in- 
spected while  in  use  with  ordinary  care,  saying  to  them,  if  they 
found  against  defendants  in  these  particulars,  they  might  find 
a  verdict  for  plaintiff.  Tliere  was  a  verdict  for  plaintiff  in  the 
sum  of  $5,000,  and  from  the  judgment  entered  on  it,  we  have  this 
appeal  by  defendant,  with  five  assignments  of  error ;  no  one  of 
them  is  of  sufficient  merit  to  warrant  discussion,  except  the 
fifth,  which  asks  the  court,  under  all  the  evidence,  to  direct  a 
a  verdict  for  defendant. 

The  case  is  a  close  one ;  we  have  most  carefully  considered 
the  evidence  in  all  its  bearings  and  the  law  that  applies  to  it, 
and  have '  concluded  that,  to  permit  the  judgment,  under  the 
undisputed  or  established  facts,  to  stand,  would  fix  a  prece- 
dent, practically  imposing  on  the  employer  the  responsibility 
of  an  insurer  of  his  employees  against  accident.  However 
varying  may  be  the  rule  in  some  other  states,  in  this  it  is  set- 
tled. Take  the  rule  as  stated  by  our  Brother  Mitchell  in 
Titus. V.  Bradford,  ete.,  Railroad  Co.,  136  Pa.  618.  He  says: 
"  Absolute  safety  is  unattainable,  and  employers  are  not  insur- 
ers.   They  are  liable  for  the  consequences,  not  of  danger,  but 
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of  negligence;  and  the  unbending  test  of  negligence  in  meth 
ods,  machinery  and  appliances  is  the  ordinary  usage  of  the  busi- 
ness. No  man  is  held  by  law  to  a  higher  degree  of  skill  than 
the  fair  average  of  his  profession  or  trade,  and  the  standard  of 
due  care  is  the  conduct  of  the  average  prudent  man."  For  this 
rule  he  cites  not  less  than  six  of  our  own  cases  which  preceded 
it ;  certainly  not  less  than  ten  have  followed,  the  latest  being 
Keenan  v.  Waters,  181  Pa.  247.  Of  course,  a  steam  boiler  is 
dangerous,  even  if  of  the  very  best  construction ;  all  that  can 
be  hoped  for  is,  that  the  danger  shall  be  minimized  by  care  in 
construction  and  use.  Take  the  undisputed  facts  as  to  the 
care  exercised  by  the  owner  in  the  selection  of  this  boiler. 
When  he  bought  it,  three  years  before  the  accident,  he  in- 
quired of  a  large  number  of  business  men  who  had  knowledge 
on  the  subject  as  to  the  best  boiler,  and  came  to  the  conclusion 
to  see  Edward  J.  Moore,  who  was  said  to  sell  a  nonexplosive 
boiler  which  he  had  invented ;  he  sent  for  Moore,  who  came ; 
he  determined  to  take  this  one,  after  Moore  had  pointed  out 
its  excellencies  and  superiority ;  he  paid  a  higher  price  for  it 
than  many  others  were  offered  for.  Moore  gave  him  the  names 
of  a  large  number  of  persons  who  had  bought  and  were  then 
using  the  boiler.  He  then  employed  Rubner,  a  competent  en- 
gineer; this  is  conceded  by  plaintiff;  he  ran  the  boiler  and 
engine  for  about  three  years,  or  up  to  the  date  of  the  acci- 
dent, without  complaint  as  to  its  safety;  it  was  operated  for 
nearly  four  years  afterwards  when  it  was  sold,  only  because  a 
larger  one  was  needed.  Moore,  from  whom  the  boiler  had  been 
purchased,  had  a  large  experience  in  the  use  of  boilers,  and  then 
invented  this  pattern.  He  testifies  that  he  recommended  tins 
boiler  to  Shoneman  as  the  only  nonexplosive  boiler  then  in  use ; 
that  it  was  used  all  over  the  United  States,  and  to  some  extent 
in  Europe ;  that  at  the  date  of  the  purchase  there  were  twelve, 
and  at  the  date  of  the  accident  eighty-three,  of  the  same  type 
in  use  in  Philadelphia  and  vicinity ;  that  the  boiler  was  per- 
fectly safe,  and  that  he  had  never  known  of  an  accident  by  rea- 
son of  their  use.  He  gives  the  names  and  places  of  business 
of  those  using  the  boiler  at  the  date  of  the  purchase  by  Shone- 
man, and  of  many  of  those  who  used  it  afterwards.  Other 
witnesses,  engineers,  were  called,  who  had  charge  of  the  same 
kind  of  boilers,  and  testified  that  they  believed  it  entirely  safe. 
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Their  opinion  was  that  the  accident  arose  from  attempting  to 
screw  down  the  plate  while  the  pressure  from  the  steam  was 
on ;  that  Rubner  should  first  have  either  drawn  his  fires  or 
directed  the  escape  of  steam  through  the  safety-valve  before 
attempting  to  manipulate  the  screw.  This,  however,  is  imma- 
terial, for  the  competency  of  the  engineer  is  conceded  by  plain- 
tiff; hence,  if  the  accident  came  from  his  neglect,  the  defendant 
is  not  answerable  to  a  coemployee  for  it,  and  so  the  court  in- 
structed the  jury.  The  question  is,  whether  Shoneman  negli- 
gently furnished  to  Service  and  other  employees  dangerous 
machinery  or  appliances  wherewith  to  cany  on  the  operations 
of  his  business.  And,  as  is  said  in  Titus  v.  Railroad  Co.,  su- 
pra, the  unbending  t^st  of  negligence  is  the  ordinary  usage  of 
the  business.  The  care  exhibited  by  defendant  in  the  selec- 
tion of  this  boiler  then  in  use,  and  which  to  him  seemed  safer 
than  other  boilers,  the  long  use  of  it  without  complaint  by  the 
engineer,  that  it  was  extensively  used  and  favored  by  many  other 
owners  and  manufacturers,  absolutely  rebut  the  charge  of  neg- 
ligence. Assume  that  there  was  some  conflict  in  the  evidence 
as  to  whether  the  plate  over  the  tubes  could  have  been  made  safer 
by  some  other  device  or  arrangement,  nevertheless,  defendant 
was  not  boun4  to  adopt  the  safest  attachment ;  over  and  over, 
we  have  said,  no  such  burden  is  imposed  upon  an  employer. 
Assuredly,  there  were  in  use  thousands  of  different  patterns 
of  other  boilers  which  had  no  such  attachment,  but  there  was 
no  evidence  that  this  had  ever  been  rejected  because  unsafe, 
or  that  it  had  not  such  extended  use  as  defendant  claimed  and 
adduced  evidence  to  establish.  He  was  neither  a  boilermaker 
nor  an  engineer ;  he  could  only  select  one  at  the  suggestion  of 
those  who  used  boilers,  or  on  the  recommendation  of  those  who 
were  experts ;  if,  in  the  exercise  of  business  prudence,  he  got 
an  unsafe  boiler,  yet  one  which  was  in  ordinary  use,  he  is  not 
answerable  for  the  consequences. 

Another  point  was  made  at  the  trial  which  caUs  for  notice.  It 
was  alleged  on  the  part  of  plaintiff  that  there  was  no  proper  in- 
spection of  the  boiler;  that  age  and  use  had  impaired  its 
strength,  and  that  the  consequent  weakness  may  have  aggra- 
vated the  disaster  if  it  did  not  cause  it.  We  cannot  see  how 
other  than  one  view  can  be  taken  of  the  evidence ;  either  the 
accident  was  caused  by  the  unsafe  design  of  the  plate  over  the 
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tabes,  or  by  the  negligence  of  the  engineer  in  manipulating  the 
nut  with  the  wrencli ;  but,  assume  that  neither  was  the  cause, 
and  that  it  had  its  source  in  the  weakness  of  an  impaired  boiler, 
then,  was  there  suflBcient  evidence  of  neglectful  inspection  to 
render  defendant  answerable?  The  boiler  was  several  times 
inspected  by  the  official  boiler  inspector  of  the  city,  who  de- 
clared it  to  be  in  safe  condition ;  the  last  time  just  three  days 
before  the  accident,  when  the  inspector,  after  examination,  de- 
livered to  defendant  his  official  certificate  of  inspection,  setting 
out  that  the  boiler  would  stand  a  working  pressure  of  ninety 
pounds  to  the  square  inch,  just  twice  that  which  was  on  it  when 
the  accident  occurred.  This  official  must  be  presumed  to  have 
done  his  duty ;  nor  is  there  anything  m  the  evidence  to  rebut 
that  presumption ;  but  even  if  he  failed,  how  can  defendant  be 
held  responsible ;  he  had  not  the  knowledge  which  fitted  him 
to  inspect ;  what  else,  in  the  exercise  of  care,  could  he  do,  than 
rely  upon  the  official  certificate  of  a  competent  and  sworn 
officer?  We  think,  there  was  no  evidence  from  which  the  jury 
could  find  absence  of  care  on  part  of  defendant  in  this  particu- 
lar. To  hold  otherwise  would  place  employers  in  a  situation 
of  as  great  risk  as  that  of  accident  insurance  companies. 

The  judgment  is  reversed  and  judgment  is  entered  for  de- 
fendant. 


Meehan  v.  Owens. 

Equity — Specific  performance — Liquor  license — Liquor  saloon. 

A  court  of  equity  will  not  specifically  enforce  a  sale  of  a  liquor  license 
for  the  unexpired  portion  of  a  license  year,  after  the  expiration  of  such 
year.  As  the  privilege  to  sell  liquor  is  a  personal  privilege  which  requires 
the  sanction  of  the  court  of  quarter  sessions  and  expires  with  the  end  of 
each  license  year,  no  new  license  issued  for  the  succeeding  year  would  be 
a  substitute  for  the  specific  license  which  was  the  subject  of  the  contmct. 

Equitjf — Specific  performance — Sale  of  chattels— Liquor  license. 
Equity  takes  jurisdiction  only  in  rare  cases  and  upon  exceptional  grounds 

to  enforce  a  sale  of  personal  chattels. 
In  the  absence  of  exceptional  grounds  equity  will  not  specifically  enforce 

a  contract  for  the  sale  of  the  **  license,  lease,  good  will,  fixtures  ahd  bar-i 

room  furniture^*  of  a  liquor  saloon. 
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Argued  March  22,  1900.  Appeal,  No.  56,,  Jan.  T.,  1900,  by 
plaintiff,  from  decree  of  C.  P.  No.  1,  Phila.  Co.,  Dec.  T.,  1899, 
No.  369,  dismissing  bill  in  equity  in  case  of  Joseph  A.  Meehan 
V.  Frank  Owens.  Before  Green,  C.  J.,  McCollum,  Deak, 
Fell  and  Mesteezat,  J  J.    Affirmed. 

Bill  in  equity  to  specifically  enforce  a  contract  of  sale. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  decree  dismissing  bill. 

James  Qay  Gordon^  mth  him  Harry  A.  Mackey^  for  appel- 
lant.— Whenever  the  remedy  at  law  will  be  inadequate,  a  court 
of  equity  will  take  jurisdiction  in  real  or  personal  estate :  Ad- 
derly  v.  Dixon,  1  Sim.  &  S.  (Ch.)  607 ;  Cud  v.  Rutter,  1  Peere 
Williams  Rep.  570;  HoUis  v.  Edwards,  1  Vernon  Ch.  159; 
Bispham's  Equity  sec.  364 ;  Story's  Equity  Jurisprudence,  sec. 
716. 

It  must  be  remembered  that  a  good  will  was  sought  to  be 
transferred  or  sold:  Palmer  v.  Graham,  1  Pars.-  (Pa.)  476; 
Hepworth  v.  Henshall,  153  Pa.  592;  Farley  v.  Stokes,  1  Pars. 
(Pa.)  422. 

If  the  contract  contains  several  items  of  a  different  character 
as  matter  of  consideration,  and  a  court  at  law  can  give  adequate 
remedy  for  the  breach  as  to  certain  items  and  not  as  to  others, 
that  fact  will  not  preclude  a  court  of  equity  from  taking  juris- 
diction as  to  all  the  matters  under  considemtion  in  the  con- 
tract: McGowin  v.  Remington,  12  Pa.  56. 

James  TT.  M.  Newlin^  with  him  Hugh  A.  Moran^  for  appellee. — 
The  complainant  cannot  elect  to  go  into  equity,  simply  because 
he  is  of  the  opinion  that  his  damages  therein  would  be  greater 
than  at  law :  Adams  on  Equity,  *83 ;  Cowles  v.  Whitman,  10 
Conn.  121. 

A  specific  performance  will  not  be  decreed,  except  where  the 
legal  remedy  is  inadequate,  and  something  remains  to  be  done 
besides  the  mere  payment  of  money :  Phyfe  v.  Wardell,  2  Ed- 
wards Ch.  51 ;  Clayton  v.  Illingworth,  10  Hare,  451 ;  Water- 
man on  Specific  Performance,  p.  19 ;  PooUy  v.  Budd,  14  Beavan, 
84;  Justices  v.  Croft,  18  Ga.  475;  Kirk  v.  Bromley  Union,  2 
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Phillips,  640;  Gi-eenaway  v.  Adams,  12  Ves.  401;  Rigg  v. 
Reading,  etc.,  Ry.  Co.,  191  Pa.  298 ;  Foil's  App.,  91  Pa.  434; 
Roland  v.  Lancaster  Nat.  Bank,  135  Pa.  598 ;  Goodwin  Gas- 
Stove,  etc.,  Go.'s  App.,  117  Pa.  514. 

Opinion  by  Me.  Chief  Justice  Green,  May  14, 1900: 
This  is  a  bill  for  the  specific  performance  of  a  contract  for 
the  sale  of  the  "license,  lease,  good  will,  fixtures  and  barroom 
furniture,  furniture  on  the  third  floor  and  in  the  dining  room 
on  the  first  floor  of  the  retail  liquor  saloon  at  2126  East  Le- 
high avenue,  Philadelphia,  for  the  price  of  #5,600."  The  buyer 
having  refused  to  comply,  the  seller  filed  this  bill  to  compel 
the  specific  performance  of  the  contract.  The  contract  was 
dated  and  executed  on  September  15,  1899,  and  the  license  to 
be  sold  was  the  license  for  the  unexpired  portion  of  the  current 
license  year,  ending  June  1, 1900.  Apart  from  the  considera- 
tion that  the  subject  of  the  contract  is  a  sale  of  personal  chat- 
tels, in  which  equity  takes  jurisdiction  only  in  rare  cases  and 
upon  exceptional  grounds,  it  is  difficult  to  see  how  it  can  be 
possible  to  specifically  perform  the  contract  so  far  as  the  deliv- 
ery of  the  license  is  concerned.  No  order  or  decree  that  we 
could  now  make  could  possibly  put  the  purchaser  in  possession 
of  a  license  to  sell  liquor  during  the  period  between  Sep- 
tember 15,  1899,  and  June  1,  1900.  The  time  is  past  and 
gone.  And  as  the  privilege  to  sell  liquor  is  a  personal  pri- 
vilege which  requires  the  sanction  of  the  court  of  quarter 
sessions,  and  expires  with  the  end  of  each  license  year,  no  new 
license  issued  for  the  succeeding  year  would  be  a  substitute 
for  the  specific  license  which  was  the  subject  of  the  contmct. 
But  we  cannot  see  wh}*-  a  remedy  in  damages  for  breach  of 
contract  is  not  an  adequate  remedy  for  the  plaintiff's  injury. 
There  is  no  special  or  extraordinary  feature  of  this  particular 
transaction  that  takes  it  out  of  the  class  of  ordinary  contracts 
for  the  sale  of  personal  chattels.  We  are  not  referred  to  any 
authority  that  sustains  the  claim  Jiiade  by  the  plaintiff,  and  we 
do  not  think  any  such  can  be  found.  It  was  said  by  our  Bro- 
ther Dean,  delivering  the  opinion  in  one  of  our  latest  cases, 
Rigg  V.  Reading,  etc..  Railway  Co.,  191  Pa.  298 :  "Nor  do  we 
agree  with  the  court  below  in  its  conclusion  that  the  plaintiff's 
remedy  at  law,  if  his  cause  of  action  on  the  facts  be  clear,  is 
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an  inadequate  one.  We  entirely  concur  with  the  court  in 
holding  that  in  rare  instances  equity  will  decree  specific  per- 
formance of  a  sale  of  chattels  such  as  all  those  enumerated  by 
Justice  Bell  in  McGowin  v.  Remington,  12  Pa.  66,  and  in  such 
cases  as  Goodwin  Gas-Stove  &  Meter  Company's  Appeal,  117 
Pa.  514,  where  specific  performance  of  a  sale  of  stock  in  a  par- 
ticular manufacturing  company  was  decreed,  and  in  exceptional 
cases  where  gross  fraud  or  forgery  has  been  practiced  to  ob- 
tain possession  of  a  chattel,  equity  will  decree  restitution. 
But  in  nearly  all  cases  the  test  is,  is  there  an  adequate  remedy 
at  law?" 

It  is  not  necessary  to  extend  the  citations.  The  principle 
that  controls  the  subject  is  very  familiar.  For  both  the  rea- 
sons we  have  stated  we  are  clearly  of  opinion  that  the  bill  will 
not  lie. 

Judgment  affirmed. 


^96     72 

-^^  ^^72  Finnen's  Estate. 

Decedents^  estates — Collateral  inheritance  tax— Charilies— Taxation, 

The  collateral  inheritance  tax  upon  a  charitable  bequest  is  not  a  tax 
within  the  meaning  of  the  constitution  and  the  act  of  assembly  exempt- 
ing from  taxation  purely  public  charities. 

The  collateral  tax  is  not  a  tax  upon  the  property  or  money  bequeathed, 
but  a  diminution  of  the  amount  that  otherwise  would  pass  under  the  will, 
and  hence  that  which  the  legatee  really  receives  is  not  taxed  at  all.  It  is 
that  which  is  left  after  the  tax  has  been  taken  off. 

There  is  a  radical  difference  between  the  levying  of  a  tax  upon  the  spe- 
cific propeity  of  a  legatee  after  it  has  become  vested  in  possession,  and 
imposing  a  charge  or  tax  upon  the  right  to  have  the  property  by  way  of 
succession  to  the  estate  of  a  decedent. 

Argued  April  10, 1900.  Appeal,  No.  383,  Jan.  T.,  1899,  by 
Rt.  Rev.  M.  J.  Hoban  et  al..  Executors  of  Rev.  John  Finnen, 
deceased,  from  decree  of  O.  C.  Luzerne  Co.,  No.  78,  of  1899, 
dismissing  appeal  from  appraisement  of  collateral  tax  in  estate 
of  Rev.  John  Finnen,  deceased.  Before  Green,  C.  J.,  Mo 
CoLLUM,  Mitchell,  Dean  and  Fell,  J  J.    Affirmed. 

Appeal  from  appraisement  of  collateral  tax. 
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From  the  record  it  appeared  that  testator  left  real  and  per- 
sonal property  amounting  to  about  $50,000,  most  of  which  was 
bequeathed  to  certain  charities  by  name  and  to  the  Bishop  of 
Scranton  for  charitable  purposes.  The  appraiser  appointed  by 
tlie  register  of  wills  assessed  a  collateral  tax  against  the  char- 
itable bequests.  The  executors  appealed  from  the  appraise- 
ment.    The  court  dismissed  the  appeal. 

Error  assigned  was  decree  dismissing  appeal. 

Charles  P.  Bohan^  for  appellants.-^The  commonwealth  must 
clearly  show  not  only  that  the  persons  against  whom  it  claims 
are  not  of  the  exempted  class,  but  that  the  estate  of  which  the 
tax  is  alleged  to  be  payable  passed  **  to  a  pei*son  or  persons, 
bodies  corporate  or  politic,  in  trust  or  otherwise,"  within  the 
meaning  of  those  words  as  used  in  the  act :  Swann's  Est.,  12 
Pa.  C.  C.  R.  135  ;  General  Assembly  v.  Gratz,  139  Pa.  497 ; 
Del  Busto's  Est,  23  W.  N.  C.  111. 

The  tendency  of  the  courts  is  to  favor  charities  from  taxa- 
tion :  White  v.  Smith,  189  Pa.  222. 

F.  W.  Wheaton^  for  appellee. — ^The  burden  is  on  the  party 
claiming  the  exemption,  and  exemptions  are  not  favored  and 
will  not  be  inferred :  Physick's  Est,  2  Brewster,  180 ;  Bank 
of  Penna.  v.  Com.,  19  Pa.  144 ;  Com.  v.  Arrott  Steam-Power 
Mills  Co.,  145  Pa.  69. 

Collateral  inheritance  tax,  so-called,  is  not  a  tax  in  the  ordi- 
nary sense  of  the  word,  or  the  meaning  of  the  constitution. 
It  is  rather  in  the  nature  of  a  taking  or  retention  of  a  part  of 
that  which  the  state,  if  it  saw  proper,  might  claim  and  keep  in 
toto :  Mixter's  Est,  10  Pa.  C.  C.  R.  410 ;  Strode  v*  Com., 
52  Pa.  182 ;  Com.  v.  Herman,  16  W.  N.  C.  210 ;  Orcutt's  App., 
97  Pa.  179 ;  Clymer  v.  Com.,  52  Pa.  189. 

The  exemption  from  taxation  of  the  property  of  an  educa- 
tional institution  is  not  an  exemption  from  the  collateral  inherit- 
ance tax:  Barringer  v.  Cowan,  2  Jones  Eq.  (N.  C.)  436; 
MQler  v.  Com.,  27  Gratt.  (Va.)  110. 

Opinion  by  Mr.  Chief  Justice  (jBebn,  May  14, 1900 : 
Conceding  that  the  legacies  in  this  case  are  all  for  charities, 
their  liability  to  the  tax  upon  collateral  inheritances  must  be  ad- 
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judged  by  the  terms  of  the  law  upon  that  subject.  The  words 
of  the  Act  of  May  6,  1887,  P.  L.  79,  Purdon's  Digest,  305,  are 
as  follows:  **A11  estates  real,  personal  and  mixed  of  every 
kind  whatsoever  situated  within  this  state  whether  the  person 
or  persons  dying  seized  thereof  be  domiciled  within  or  out  of 
this  state,  and  all  such  estates  situated  in  another  state, 
territory  or  country,  when  the  person  or  persons  dying  seized 
thereof,  shall  have  their  domicil  within  this  commonwealth, 
passing  from  any  person  who  may  die  seized  or  possessed  of 
such  estate  either  by  will  or  under  the  intestate  laws  of  this 
state,  or  any  part  of  such  estate  or  estates,  or  interest  therein, 
transferred  by  deed,  gmnt,  bargain  or  sale,  made  or  intended 
to  take  e£fect,  in  possession  or  enjoyment  after  the  death  of 
the  grantor  or  bargainor,  to  any  person  or  persons,  or  to  bodies 
corporate  or  politic,  in  trust  or  otherwise,  other  than  to  or  for 
the  use  of  father,  mother,  husband,  wife,  children  and  lineal 
descendants  bom  in  lawful  wedlock,  or  the  wife  or  widow  of 
the  son  of  the  person  dying  seized  or  possessed  thereof,  shall 
be  and  they  are  hereby  made  subject  to  a  tax  of  five  dollars  on 
every  hundred  dollars  of  the  clear  value  of  such  estate  or  estates, 
and  at  and  after  the  same  rate  for  any  less  amount  to  be  paid  to 
the  use  of  the  commonwealth.  All  owners  of  such  estates, 
and  all  executors  and  administrators  and  their  sureties  shall 
only  be  discharged  from  liability  for  the  amount  of  such  taxes  or 
duties,  the  settlement  of  which  they  may  be  charged  with,  by 
having  paid  the  same  over  for  the  use  aforesaid,  as  hereinafter 
directed." 

It  is.  very  manifest  from  the  language  of  the  statute,  that  the 
subject  of  the  taxation  enacted  is  the  whole  estate  or  interest 
that  passes  to  the  persons  who  are  the  recipients,  and  the  duty 
imposed  is  five  per  cent  of  the  whole  amount,  and  there  can  be 
no  discharge  from  liability  for  the  amount  of  the  same  except 
by  actual  payment  of  the  whole  of  the  tax.  There  is  no  kind 
of  exception,  qualification,  condition  or  reservation  as  to  what 
it  is  that  is  the  subject  of  the  tax.  It  is  the  whole  of  the  estate 
that  passes.  There  is  no  exemption  from  the  tax  in  favor  of 
charities.  That  which  the  legatee  gets  and  keeps  is  the  aggre- 
gate sum  bequeathed,  less  the  amount  of  the  tax.  The  tax 
must  be  retained  by  the  person  who  has  the  decedent's  property 
in  charge.     It  is,  therefore,  not  a  tax  upon  the  property  or 
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money  bequeathed,  but  a  diminution  of  the  amount  that  other- 
wise would  pass  under  the  will  or  other  conveyance,  and  hence 
that  which  tiie  legatee  really  receives  is  not  taxed  at  all.  It  is 
that  which  is  left  after  the  tax  has  been  taken  off.  It  is  only 
imposed  once,  and  that  is  before  the  legacy  has  reached  the 
legatee  and  before  it  has  become  his  property.  If  the  tax  were 
a  continuing  charge  imposed  year  by  year  after  the  ownership 
of  the  legacy  has  become  vested  in  the  legatee,  there  would  then 
be  room  for  the  claim  that  it  is  free  because  of  its  charitable 
character.  Being  held  for  charitable  purposes  it  would  come 
within  the  description  of  property  exempted  from  taxation  for 
that  reason.  But  it  is  quite  clear  that  it  cannot  have  the  ben- 
efit of  that  privilege  while  it  is  in  a  state  of  transition  and  be- 
fore it  has  become  ultimately  vested  in  the  possession  of  the 
owner. 

A  very  good  illustration  of  this  distinction  is  afforded  in  the 
case  of  Strode  v.  Commonwealth,  52  Pa.  181.  It  was  held  that 
the  estate  of  a  decedent  composed  of  United  States  securities, 
passing  collaterally,  is  liable  to  collateral  inheritance  tax.  Dis- 
tinctly and  as  United  States  securities  they  were  exempt  from 
taxation,  but  as  assets  which  passed  to  collaterals  they  were 
not  entitled  to  the  exemption  which  pertained  to  them  as  part 
of  the  estate  of  the  decedent  who  owned  them.  It  was  held, 
practically,  that,  while  as  bonds  of  the  United  States  they  were 
not  subject  to  taxation,  yet  as  assets  passing  to  collaterals  they 
were  subject  to  the  payment  of  the  collateral  inheritance  tax. 
In  the  opinion  of  the  court  below  which  was  aflBrmed  with 
approval  it  is  said,  "Now  this  is  not  to  be  viewed  as  a  tax  as- 
sessed upon  the  estate  of  the  decedent  or  of  any  one,  but  a  re- 
striction upon  the  right  of  acquisition  by  those  who  under  the 
law  regulating  the  transmission  of  property  are  entitled  to  take 
as  beneficiaries  without  consideration.  The  state  is  made  one 
of  the  beneficiaries.  It  lays  its  hands  upon  estates  under  such 
circumstances,  and  claims  a  share,  and  whether  the  share  is 
exacted  as  a  tax  or  duty  or  whatever  else,  or  the  machinery 
employed  in  levying  an  ordinary  tax  is  adopted  or  not,  it  is  of  no 
consequence.  .  .  .  The  act  of  the  legislature  is  not  liable  to 
the  imputation  that  it  countenances  the  appropriation  of  private 
property  for  public  use  without  consideration  for  the  estate 
never  vests  without  the  charge."    Woodwabd,  C.  J.,  delivering 
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the  opinion  of  this  court,  said ;  **The  law  takes  every  decedent's 
estate  into  custody,  and  administers  it  for  the  benefit  of  credi- 
tors, legatees,  devisees  and  heirs,  and  delivers  the  residue  that 
remains  after  discharging  all  obligations,  to  the  distributees 
entitled  to  receive  it.  .  .  .  Now  this  five  per  cent  tax  is  one  of 
the  conditions  of  administration,  and  to  deny  the  right  of  the 
state  to  impose  it,  is  to  deny  the  right  of  the  state  to  regulate 
the  administration  of  decedent's  goods.  .  .  .  The  act  operates 
on  the  residue  of  the  estate  after  paying  debts  and  charges,  and, 
theoretically,  that  residue  is  always  a  balance  in  money." 

In  Orcutt's  Appeal,  97  Pa.  179,  holding  the  same  doctrine, 
we  said  in  the  opinion :  **  The  tax  does  not  attach  to  the  very 
articles  of  property  of  which  the  deceased  died  possessed.  It 
is  imposed  only  on  what  remains  for  distribution  after  expenses 
of  administration,  debts  and  rightful  claims  of  third  parties  are 
paid  or  provided  for.  It  is  on  the  net  succession  to  the  bene- 
ficiaries and  not  on  the  securities  in  which  the  estate  of  the  de- 
cedent was  invested." 

Enough  has  been  said  to  show  the  radical  difference  between 
the  levying  of  a  tax  upon  the  specific  property  of  a  legatee 
after  it  has  became  vested  in  possession,  and  imposing  a  charge 
or  tax  upon  the  right  to  have  the  property  by  way  of  succession 
to  the  estate  of  a  decedent.  The  assignments  of  error  are  dis- 
missed. 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the  ap- 
pellants. 


Bay  State  Shoe  Company  v.  Leaser. 

Beplevin — Sale — Corporation^AtUhority  of  superintendent. 

In  an  action  of  replevin  to  recover  possession  of  the  contents  of  a  shoe 
store  which  the  plaintiff,  a  corporation,  claimed  was  in  the  possession  of 
the  defendant  as  its  manager,  and  which  the  defendant  claimed  had  been 
sold  to  him  through  the  plaintiffs  superintendent,  a  verdict  and  judgment 
for  defendant  will  be  sustained  where  the  evidence  showed  that  the  plain- 
tiff established  stores  in  different  cities  for  the  marketing  of  its  pix>duets, 
and  frequently  sold  such  stores  to  the  managers  of  them ;  that  after  the 
alleged  sale  to  defendant  the  dealings  of  the  company  with  the  defendant 
differed  very  materially  from  its  dealings  with  its  managers  generally. 
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aod  from  its  dealings  with  defendant  when  he  was  employed  as  a  man- 
ager; that  such  dealings  were  on  a  basis  entirely  consistent  with  defend- 
ants claim  of  ownership ;  that  the  directors  bad  notice  of  his  claim  and 
negotiated  with  him  for  a  retransfer  of  the  goods,  and  that  the  authority 
of  the  superintendent  to  sell  the  store  was  not  questioned  at  the  time  of 
the  negotiations  nor  at  any  time  denied. 

The  superintendent  having  testified  at  the  trial,  when  called  in  the  in- 
terest of  the  company,  that  the  company  desired  to  sell  the  stores  and 
that  it  was  his  business  to  sell  them,  it  was  not  necessary  that  the  defend- 
ant should  furnish  other  proof  of  authority,  actual  or  implied. 

Ai^ed  April  9, 1900.  Appeal,  No.  184,  Jan.  T.,  1899,  by 
plaintiff,  from  judgment  of  C.  P.  Luzerne  Co.,  Dec.  T.,  1895, 
No.  181,  on  verdict  for  defendant,  in  case  of  the  Bay  Shoe 
Company  v.  H.  G.  Leeser.  Before  Green,  C.  J.,  McCollum, 
Mitchell,  Dean  and  Fell,  JJ.    AflSrmed. 

Replevin  for  stogk  of  shoes.     Before  Lynch,  J. 

At  the  trial  it  appeared  that  the  plaintiff  was  a  corporation 
engaged  in  the  manufacture  of  shoes  at  Harrisburg,  and  that  it 
established  and  equipped  a  shoe  store  at  Wilkes  Barre,  and 
placed  it  under  the  management  of  the  defendant.  Defendant 
claimed  that  subsequently  he  bought  the  stock  from  the  plain- 
tiff for  $10,713.94.  He  also  claimed  that  he  changed  the  sign 
and  for  over  one  year  purchased  stock  in  his  own  name  from  other 
parties  as  well  as  from  plaintiff. 

Other  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

JSrror  assigned  among  others  was  (23)  in  not  directing  a 
verdict  for  plaintiff. 

Casper  DuU^  with  him  Henry  A.  Fuller^  for  appellant. — The 
superintendent  had  no  authority  to  make  the  sale ;  Millward 
Cliff  Cracker  Co.'s  Est.,  161  Pa.  167  ;  Allegheny  County  Work- 
house V.  Moore,  96  Pa.  408 ;  Twelfth  Street  Market  Co.  v. 
Jackson,  102  Pa.  269;  Worthington  v.  Schuylkill  Electric  Ry. 
Co.,  10  Pa.  Superior  Ct.  117  ;  Relfe  v.  Rundle,  103  U.  S.  222. 

It  was  the  duty  of  the  purchaser  to  ascertain  the  authority 
of  the  alleged  agent :  Flannery  &  Bro.  v.  State  Mutual  Fire 
Ins.  Co.,  175  Pa.  387  ;  Raflferty  v.  Haldron,  81*  Pa.  438  ;  Hays 
v.  Lynn,  7  Watts,  624;  Grim  v.  Bonnell,  78  Pa.  162;  Penna 
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R.  Co.  V.  Titusville,  etc.,  Plank  Road  Co.,  71  Pa.  351; 
Twelfth  St.  Market  Co.  v.  Jackson,  102  Pa.  269 ;  Jordan  v. 
Stewart,  23  Pa.  247. 

John  T.  LenahaUy  with  him  James  L.  Lenahan^  for  appellee. — 
Wherever  there  is  a  deliveiy  of  property  on  a  contract  for  an 
equivalent  in  money  or  some  other  valuable  commodity  and 
not  for  the  return  of  the  identical  subject-matter  in  its  original 
or  altered  form  this  is  a  transfer  of  property  for  value ;  it  is  a 
sale  and  not  a  bailment :  Graham  on  Sales,  163;  Jenkins  v. 
Eichelberger,  4  Watts,  121;  Prichett  v.  Cook,  62  Pa.  193; 
Butterfield  v.  Lathrop,  71  Pa.  225 ;  Dick  v.  Cooper,  24  Pa.  217 ; 
Braunn  v.  Keally,  146  Pa.  519. 

The  superintendent  had  power  to  make  the  sale:  4  Thompson 
on  Corporations,  sec.  4847;  Bait.  &  Phila.  Steamboat  Co.  v. 
V.  McCutcheon,  13  Pa.  13 ;  Wright's  App.,  99  Pa.  425 ;  Brooke 
V.  New  York,  etc.,  R.  R.  Co.,  108  Pa.  549. 

Opinion  by  Mr.  Justice  Fell,  May  14, 1900 : 
At  the  trial  the  plaintiff  claimed  that  the  goods  replevied 
were  its  property  in  the  possession  of  the  defendant  as  the 
manager  of  one  of  its  stores.  The  defendant  had  pleaded 
property,  and  he  set  up  a  claim  of  absolute  ownership  based  on 
a  purchase  of  the  whole  stock  of  the  plaintiff's  store  through  its 
superintendent.  The  questions  raised  were  whether  in  fact  a 
sale  had  been  made,  and  whether  the  superintendent  had  power 
to  sell.  The  first  question  was  for  the  jury,  and  if  they  reached 
a  wrong  conclusion  the  remedy  was  with  the  court  in  which  the 
trial  was  held.  The  assignments  of  error  to  be  considered  all 
relate  to  the  admission  of  testimony  offered  by  the  defendant 
to  show  the  acts  and  declarations  of  the  superintendent  in  con- 
nection with  the  alleged  sale.  The  main  ground  of  objection 
to  this  testimony  was  that  the  authority  of  the  superintendent 
had  not  been  shown  by  other  testimony,  and  that  it  was  an  at- 
tempt to  prove  both  the  fact  of  agency  and  its  scope  by  the  acts 
and  declarations  of  the  agent. 

The  Bay  State  Shoe  Company  was  a  manufacturing  corpora- 
tion which  had  established  a  number  of  stores  in  different 
cities  for  the  purpose  of  promoting  the  sale  of  shoes  manufac- 
tured by  it.    These  stores  were  placed  in  the  charge  of  mansr 
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gers,  and  from  time  to  time  were  sold  as  purchasers  were  found. 
The  establishment  and  sale  of  stores  seems  to  have  been  as 
much  a  part  of  the  plaintiff's  business  as  the  making  of  shoes. 
It  was  a  means  employed  by  it  to  introduce  and  sell  its  product. 
The  by-laws  of  the  company  provided  that  the  superintendent 
should  have  general  supervision  of  its  business,  subject  to  the 
control  of  the  board  of  directors ;  and  his  apparent  authority 
in  establishing,  supervising  and  selling  stores  was  without  limi- 
tation. It  is,  however,  unnecessary  to  consider  and  define  the 
exact  nature  of  his  power,  as  enough  appeared  in  the  plaintiff's 
testimony  in  chief  to  relieve  the  defendant  from  the  burden  of 
proof  on  that  subject.  The  plaintiff's  dealings  with  the  defend- 
ant during  a  period  of  more  than  a  year  when  he  was  in  posses- 
sion of  the  store  differed  very  materially  from  its  dealings  with 
its  managers  generally  and  from  its  dealings  with  him  when  he 
was  employed  as  a  manager,  and  they  were  on  a  basis  entirely 
consistent  with  his  claim  of  ownership.  The  directors  had  dis- 
tinct notice  from  him  of  his  claim  some  time  before  the  writ 
was  issued,  and  negotiated  with  him  to  secure  a  settlement  of 
accounts  and  a  retransfer  of  the  goods  to  them.  They  did  not 
then  question  the  authority  of  the  superintendent  to  sell. 
There  was  no  denial  of  it  at  any  time.  At  the  trial  he  testified, 
when  called  in  the  interest  of  the  company,  that  the  company 
desired  to  sell  the  stores,  and  that  it  was  his  business  to  sell 
them.  Under  these  circumstances  it  was  not  necessary  that 
the  defendant  should  furnish  other  proof  of  authority,  actual 
or  implied. 

Some  of  the  plaintiffs  points  for  charge  which  were  refused 
should  have  been  affirmed,  but  as  they  relate  to  subjects  which 
were  not  in  controversy,  or  were  covered  by  the  general  charge, 
no  harm  was  done  the  plaintiff.  We  find  no  error  in  the  record 
which  calls  for  reversal,  and  the  judgment  is  therefore  aflSrmed. 
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30  SC  »341 

Executors  and  adminisircUors—Compefisationr—Real  estate. 

While  in  Pennsylvania  lands  are  assets  for  the  payment  of  debts,  they 
are  not  assets  in  the  hands  of  an  administrator,  and  without  an  order  of 
the  orphans*  court  he  has  nothing  to  do  with  them.  Although  he  may 
assume  to  act  in  his  representative  capacity  in  the  management  of  the 
real  estate  and  the  collection  of  the  income  thereof,  he  is  merely  the  agent, 
of  the  heir. 

Where  an  administrator  acting  in  his  own  interest  as  an  heir,  as  a 
trustee  for  some  of  the  other  heirs,  possibly  as  an  agent  for  others,  and 
as  administrator,  assumes  the  management  and  sale  of  real  estate  as  well 
as  personal  property,  he  cannot,  in  his  administmtion  account,  claim  for 
compensation  and  expenses  incidental  to  the  real  estate.  For  such  com- 
pensation and  expenses  ho  must  proceed  against  the  heirs.  Hoffman  App., 
185  Pa.  315,  distinguished. 

Executors  and  administrators — Costs  of  audit. 

Where  the  failure  of  an  administrator  to  keep  proper  accounts  makes  a 
reference  to  an  auditor  necessary,  a  part  of  the  costs  of  the  audit  may  be 
charged  to  the  accountant,  and  the  balance  is  properly  placed  upon  the 
estate  if  it  appears  that  the  audit  had  been  needlessly  prolonged  by  the 
exceptants. 

Argued  April  30, 1900.  Appeal,  No.  325,  Jan.  T.,  1899,  by 
B.  G.  Morrison,  from  decree  of  O.  C.  Warren  Co.,  Sept.  T.,  1897, 
No.  8,  in  sustaining  exceptions  to  auditor's  report,  in  the  es- 
tate of  Stephen  R.  Morrison,  deceased.  Before  McCoLLUM, 
MrrcHBLL,  Dean,  Fell  and  Brown,  JJ.    Aflftrmed. 

Exceptions  to  report  of  William  C.  Neill,  auditor. 

The  facts  appear  by  the  opinion  of  Criswell,  P.  J.,  spe- 
cially presiding,  which  was  in  part  as  follows  : 

From  the  evidence  it  appears  that  at  the  time  of  his  death 
the  estate  of  the  deceased  was  of  doubtful  solvency.  Besides 
other  indebtedness  the  real  estate  in  both  Warren  and  McKean 
counties  was  incumbered  by  mortgages  and  judgments.  The 
land  in  McKean  county  had  been  sold  for  taxes,  and  the  title 
under  the  sales  had  matured  in  one  J.  M.  Wardwell  by  reason 
of  a  failure  to  redeem  therefrom.  The  deceased  during  his 
lifetime  had  commenced  an  action  in  ejectment  to  recover  the 
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same  from  the  purchaser,  which  action  was  then  pending. 
What  has  been  termed  an  "  improvident  bark  contract,"  had 
been  made  affecting  a  part  of  the  timber  land  in  McKean 
county.  After  the  death  of  the  decedent  the  ejectment  case  was 
abandoned,  and  in  1887  a  proceeding  in  equity  was  commenced 
in  McKean  county  in  the  name  of  the  widow  and  the  heirs 
against  Wardwell,  the  purchaser  and  mortgagee  of  the  lands  in 
that  county,  resulting  in  the  recovery  of  the  land  and  finally  in 
an  adjustment  of  the  bark  contract,  the  sale  of  part  of  the  tim- 
ber thereon  for  $35,000,  and  the  payment  of  the  Wardwell 
indebtedness.  While  the  accountant  was  the  principal  actor 
therein,  this  proceeding,  adjustment,  sale  and  payment  was 
made  by  and  in  the  name  of  the  heirs,  the  fund  not  passing 
through  the  hands  of  the  administrator  as  such.  In  order  to 
raise  a  working  fund  the  heirs  also,  in  a  limited  way,  under- 
took the  manufacture  and  marketing  of  lumber  from  the  land 
in  Warren  county,  which,  after  an  effoit  by  a  creditor  to  enjoin 
further  work,  was  soon  abandoned. 

In  addition  to  the  matters  mentioned,  a  considerable  sum  of 
money  was  expended  by  the  accountant  in  the  improvement  of 
portions  of  the  said  real  estate  by  repairing  and  adding  to  the 
buildings  thereon,  and  otherwise.  To  prevent  encroachments 
upon  the  lines  of  the  larger  tract  of  land  in  Warren  county 
by  adjoining  owners,  a  considerable  sum  was  also  expended 
by  him  in  employing  watchmen,  erecting  shanties  for  their  ac- 
commodation, etc. 

After  the  sale  to  Waraer  of  the  Warren  county  land  the 
accountant,  by  writings  duly  executed,  was  constituted  the  at- 
torney in  fact  and  trustee  of  the  other  heirs  for  certain  expressed 
purposes,  j-elating  to  the  proceeds  of  the  royalty  from,  and  the 
working  interest  in,  the  lease  on  the  land  sold.  As  such  attor- 
ney in  fact  and  trustee  he  i-eceived  large  sums  of  money,  includ- 
ing f4,600  in  settlement  of  the  claim  for  conditional  bonus  above 
mentioned,  about  which  a  controversy  arose  resulting  in  proceed- 
ings for  an  accounting  in  equity,  and  final  decrees  against  the 
accountant  and  in  favor  of  the  other  heirs,  respectively,  for 
considerable  sums.  The  final  adjudication  in  this  matter  may 
be  found  in  Shearman  v.  Morrison,  149  Pa.  386. 

The  directing  spirit  and  paymaster  in  all  the  matters  men- 
tioned, and  others,  concerning  the  said  land,  was  the  account- 
VoL.  cxcvi— 6 
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ant.  What  he  did  in  relation  thereto  he  claims  to  have  done 
as  administrator,  in  pursuance  of  the  authority  vested  in  him 
as  such  and  given  to  him  by  the  heirs.  For  his  services  and 
expenses  incurred  in  connection  therewith,  and  payments  made 
on  account  thereof,  he  now  claims  credit  in  his  account  as  ad- 
ministrator. The  exceptants  contend  that  many  of  the  items 
referred  to  are  not  proper  credits  in  his  administration  account, 
and  thus  the  present  controversy  arises. 

It  will  be  observed  that  the  accountant  was  connected  with 
these  matters  in  various  ways.  1.  He  was  interested  as  an  heir 
of  the  deceased  equally  with  the  exceptants,  C.  F.  Morrison 
and  Mary  E.  Shearman.  2.  He  was  a  trustee  for  his  coheirs 
by  virtue  of  the  writing  constituting  him  such,  above  referred 
to.  3.  He  was  acting  and  sole  administrator  of  his  father's 
estate,  and  4.  He  alleges  a  general  authority  given  him  as  ad- 
ministrator by  his  coheirs,  the  exceptants,  to  adopt  such  meas- 
ures and  do  such  things  as  might,  in  his  judgment,  be  for  the 
best  interest  of  the  estate. 

The  matters  growing  out  of  the  trust  relation  referred  to 
have  been  adjusted  as  stated.  Those  arising  out  of  the  other 
relations  remain  to  be  settled.  In  the  present  controversy  we 
have  to  do  only  with  those  which  properly  arise  out  of  his  ad- 
ministration of  the  estate.  No  creditors  have  intervened  or 
are  concerned.  The  difficulty  arises  from  the  inability  of  the 
accountant  and  the  exceptants  as  heirs  to  agree  upon  a  divid- 
ing line  between  acts  properly  of  administration  and  those 
which  are  extra-administrative  in  character.  A  determination 
of  the  difficulty  involves  a  consideration  of  the  duties  of  an 
administrator  as  regards  the  real  estate  of  a  decedent  under 
the  law.    There  is  no  controversy  as  to  the  personal  estate. 

♦  ♦  ♦  He  4:  4c  ^c* 

From  this  and  all  the  evidence  it  appears  that  the  only  ex- 
press authority  he  had  from  his  coheirs,  aside  from  that  which 
was  put  in  writing,  was  that  arising  out  of  the  conversation 
had  with  them  prior  to  the  taking  out  of  the  letters  of  admin- 
istration, wherein  they  told  him  to  "  go  ahead  and  take  this 
administratorship  and  do  the  best  you  can,  and  we  will  be  sat- 
isfied." From  the  letters  granted  to  him,  pursuant  to  this  con- 
versation, he  appears  to  have  assumed  that  he  was  authorized 
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to  take  general  charge  of  the  real  estate,  care  for,  manage  and 
dispose  of  it,  in  like  manner  as  if  it  were  personalty. 

From  his  own  statement,  therefore,  taken  in  connection  with 
the  denial  of  the  exceptants  that  there  was  any  "  positive  agree- 
ment "  with  them  by  which  he  was  to  have  "  full  power "  as 
administrator  over  the  real  estate,  it  must  be  concluded  that 
no  exceptional  or  exclusive  power  in  this  respect  was  given  to 
him.  The  writing,  marked  '*  Exhibit  No.  1,"  does  not  sustain 
any  such  inference,  but  i-ather  strengthens  a  contrary  conclu- 
sion. If  general  authority  in  the  premises  had  been  given  to 
him  as  administrator  this  paper  would  have  been  wholly  unnec- 
essary. 

It  is  contended,  however,  tliat  if  the  excepting  heirs  did  not 
expressly  authorize  in  advance  his  control  over  the  real  estate 
and  the  disbursements  made  by  him  as  administrator,  that  they 
had  full  knowledge  during  the  progress  of  the  settlement  of  the 
estate  of  the  course  being  pursued  by  him,  and  of  what  was 
being  done  and  what  expenses  were  being  incurred,  and  that 
their  assent  thereto  must  necessarily  be  implied  from  such 
knowledge.  A  reference  to  the  facts  will  disclose  the  degree 
of  force  to  which  this  argument  is  entitled. 

In  August,  1885,  the  accountant,  pursuant  to  the  authority 
granted  him  by  the  orphans'  court,  made  sale  of  the  larger 
tract  of  land  in  Warren  county,  receiving  a  cash  payment 
thereon  of  $15,000.  He  was  then  in  funds,  with  additional 
receipts  in  prospect.  The  various  items  for  which  he  now 
claims  credit,  aggregating  $904.02,  for  "  protecting  lands  of 
the  estate,"  appear  from  the  account  and  vouchers  to  have  all 
been  contracted  and  paid  subsequent  to  the  sale  of  the  real  es- 
tate. Those  entitled  **  debts,  labor,"  etc.,  aggregating  $890.97, 
were  all  paid  subsequent  to  the  sale  of  the  real  estate,  and, 
with  but  few  exceptions,  all  contracted  subsequent  to  that 
date.  Those  aggregating  $866.96,  for  "  addition  and  repairs 
to  house,"  were  contracted  and  paid  subsequent  to  1888,  and 
some  as  late  as  1895.  Those  aggregating  $129.78,  for  "  sun- 
dries," except  one  item  of  $6.00  for  entrance  fee  into  ceme- 
tery, bear  date  subsequent  to  the  sale.  So,  excluding  the  item 
of  $3,000  for  compensation  of  accountant,  the  same  is  true  with 
the  much  larger  part  of  the  remaining  items  entitled  "  taies," 
"hotel  bills,"  "telegrams  and  postage,"  "railroad  fare  and 
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hack  hire,"  and  "  sundry  legal  expenses,"  for  which  credit  is 
claimed. 

As  during  much  of  this  time  the  accountant  had  in  his  hands 
as  trustee  for  the  exceptants  funds  belonging  to  them,  and 
was  making  to  them  sundry  payments  on  account  thereof,  even 
if  they  assented  to  the  expenses  incurred  by  the  accountant,  it 
does  not  follow  that  it  was  understood  by  them  that  such  ex- 
penses were  incurred  and  were  to  be  paid  by  him  as  adminis- 
trator. As  was  said  by  Mehard,  J.,  in  Shearman  v.  MoiTison, 
supra,  "The  defendant  (now  the  accountant)  was  treasurer 
and  paymaster  for  the  plaintiffs  (here  the  exceptants),  as  well 
as  for  himself.  All  parties  evidently  regarded  him  as  the 
source  from  which  the  labor  and  materials  for  these  repairs 
and  improvements  were  to  be  paid.  The  plaintiffs  must  have 
believed  that  he  was  paying  their  proportion  out  of  such  of 
their  money  as  they  supposed  he  had  in  his  hands."  The  items 
of  expense  here  referred  to,  and  which  the  accountant  as  trustee 
was  then  seeking  to  set  off  against  the  trust  fund  in  his  hands 
are  largely  the  identical  ones  for  which  he  is  now  seeking  an 
allowance.  The  fund  for  which  he  is  now  accounting,  and 
which  came  into  his  hands  as  administrator,  is  as  much  an  ap- 
propriated trust  fund  as  that  which  came  into  his  hands  by  vir- 
tue of  the  writings  signed  by  the  exceptants,  for  which  he  was 
then  accounting.  Here  the  terms  of  the  trust  and  the  duties 
of  the  trustee  are  fixed  by  statute.  They  are  even  less  subject 
to  the  control  of  the  parties  than  if  they  were  in  writing.  The 
entire  fund  coming  into  the  hands  of  the  administrator  was 
appropriated  by  law,  first,  to  the  payment  of  debts  against  the 
estate.  This  appropriation,  without  the  knowledge  and  con- 
sent of  creditors,  could  not  be  changed.  We  have  been  cited 
to  no  authority  and  know  of  none  which  holds  that  the  terms 
of  such  a  trust  may  be  enlarged  or  changed  by  parol  or  other- 
wise by  a  part  of  the  beneficiaries.  The  heirs'  intei-est  therein 
comes  in  only  secondarily,  and  as  shown  by  the  account  there 
are  still  debts  unpaid.  The  trustee  gives  security  for  the  faith- 
ful performance  of  his  duties  under  the  law,  and  not  those  aris- 
ing from  subsequent  collateral  agreements  among  the  heirs. 
Surely  the  liability  of  his  bondsmen  could  hot  be  enlarged  with- 
out their  knowledge  or  consent. 

Under  all  the  evidence  and  the  law,  therefore,  we  conclude 
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that  the  duties  of  the  accountant  as  administrator  were  not  and 
could  not  have  been  enlarged  by  the  exceptants,  and  that  in 
this  proceeding  he  must  account  irrespective  of  any  alleged 
agreements  with  the  heirs,  and  that  any  indebtedness  due  by 
them  to  him,  by  reason  of  expenses  incurred  or  moneys  paid  by 
him  on  their  account,  must  be  adjusted  in  a  separate  proceed- 
ing between  them  as  individuals.        ' 

Erro7'8  assigned  were  in  sustaining  exceptions  to  auditor's 
report. 

W.  J.  Knupp  and  2>.  J.  Ball^  for  appellant,  cited  Wilson's 
App.,  41  Pa.  94,  Beck  v.  Uhrich,  16  Pa.  499,  and  Oram  v. 
Rothermel,  98  Pa.  300. 

D.  U.  Arird^  for  appellees,  cited  James's  App.,  89  Pa.  54, 
Transue's  Est.,  141  Pa.  172,  Fross's  App.,  105  Pa.  269,  Com. 
v.  Coleman,  52  Pa.  468,  Hoffman's  App.,  185  Pa.  316,  Wede- 
kind's  Est.,  1  W.  N.  C.  418,  Clark's  Est.,  11  Phila.  53,  Eshle- 
man's  App.,  74  Pa.  42,  Light's  App.,  24  Pa.  180,  Bruner's 
App.,  57  Pa.  46,  Biles's  App.,  24  Pa.  335,  Mylin's  Est., 
7  Watts,  64,  and  Vemer's  Est.,  6  Watts,  250. 

Opinion  by  Mr.  Justice  Fell,  May  14,  1900 : 
The  mfiin  contention  at  the  audit  related  to  the  accountant's 
claim  for  compensation  for  services  and  for  the  allowance  of 
expenses  incurred  in  the  management  of  the  real  estate  of  the 
decedent.  All  questions  relating  to  these  subjects  were  care- 
fully considered  and  properly  decided  by  the  learned  judge  of 
the  orphans'  court  specially  presiding.  The  services  of  the  ac- 
countant were  of  an  unusual  character  and  of  great  value  to 
the  estate,  but  they  were  not  performed  by  him  entirely  in  his 
capacity  as  administrator.  He  was  acting  in  his  own  interest 
as  an  heir,  as  a  trustee  for  some  of  the  other  heirs,  possibly  as 
an  ajent  for  others,  and  as  administrator.  The  allowance  made 
is  in  excess  of  the  usual  amount,  being  five  per  cent  of  the 
total  fund,  a  large  part  of  which  was  realized  from  the  sale- of 
real  estate.  This  is  all  he  was  entitled  to.  Whatever  claim  for 
compensation  and  vfor  expenses  incurred  he  may  have  against 
the  other  heirs  majf  be  adjusted  in  another  proceeding,  but  it 
cannot  be  considered  in  this. 
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While  in  this  state  lands  are  assets  for  the  payment  of  debts 
they  are  not  assets  in  the  hands  of  an  administrator,  and  with- 
out an  oixier  of  the  orphans*  court  he  has  nothing  to  do  wifli 
them.  In  case  of  intestacy  they  descend  to  the  heirs,  and  if 
needed  for  the  payment  of  debts  there  is  a  mode  pointed  out 
by  the  act  of  assembly  which  the  administrator  is  bound  to  pur- 
sue, "  for  the  real  fund  is  not  absolutely,  but  sub  modo,  assets 
in  his  hands : "  McCoy  v.  Scott,  2  Rawle,  222 ;  Bakes  v.  Reese, 
150  Pa.  44.  Although  the  administrator  may  assume  to  act  in 
his  representative  capacity  in  the  management  of  the  real  estate 
and  the  collection  of  the  income  thereof,  he  is  merely  the  agent 
of  the  heir :  Appeals  of  Fross  and  Loomis,  105  Pa.  258 ;  Walk- 
er's Appeal,  116  Pa.  419.  This  rule  has  been  strictly  adhered 
to.  The  refusal  of  the  court  to  apply  it  in  Hoffman's  Appeal, 
185  Pa.  315,  was  on  the  ground  of  estoppel,  the  administrator 
having  collected  the  rents  under  an  agreement  with  the  heirs 
and  included  them  in  his  account,  and  by  his  conduct  having 
induced  them  not  to  resort  to  another  tribunal  until  the  statute 
of  limitations  had  interposed  a  bar  to  a  recovery  against  him. 
In  this  case  the  court  finds  that  there  was  no  agreement  and 
that  there  were  no  facts  to  wan^ant  an  inference  of  the  knowledge 
and  assent  of  the  other  heirs. 

The  disposition  of  the  costs  of  the  audit  is  entirely  just.  A 
part  of  them  were  charged  to  the  accountant,  as  his  failure  to 
keep  proper  accounts  had  made  the  reference  to  an  auditor 
necessary,  and  the  balance  placed  upon  the  estate  for  the  rea- 
son that  the  audit  had  been  needlessly  prolonged  by  the  ap- 
pellees. 

The  decree  is  affirmed  at  the  cost  of  the  appellant. 


^^^«^  .?S  Ball  V.  Anderson. 

I    25  sc  44a 

iS^      ,  ^    Qorporalions — Foreign  corporcUions — Liability  of  stockholder. 

'  The  obligation  of  a  stockholder  of  a  foreign  corporation  is  to  be  meas- 
ured as  to  its  extent  and  character  by  the  law  of  the  state  under  whose 
laws  the  corporation  was  organized. 

Where  the  court  of  last  resort  of  a  state  under  whose  laws  a  foreign 
corporation  was  organized,  has  construed  a  statute  so  as  to  uphold  the 
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ri^t  of  a  creditor  of  the  corporation  to  proceed  directly  against  a  stock- 
holder, the  courts  of  this  state  are  bound  to  follow  the  decision,  although 
in  a  previous  caSe  between  other  parties  they  decided  the  conti'ary  ;^nd 
this  is  the  case  although  the  legislature  of  the  foreign  state,  in  the  mean- 
time, but  after  the  right  of  the  plaintiff  had  accrued,  had  changed  the  law 
60  as  to  take  from  the  creditor  his  direct  remedy  against  the  stockholder. 

CarporcUums—LiabilUy  of  stockholders— Set-off , 

In  a  suit  by  a  creditor  of  a  Kansas  corporation  against  a  stockholder 
under  the  Kansas  statute^  the  stockholder  may  set  off  the  indebtedness  of  the 
corporation  to  him,  and  he  may  also  Show  that  the  plaintiff  had  already  pro- 
ceeded against  other  stockholders  in  Kansas  whereby  he  may  have  col- 
lected part  or  all  of  his  claim. 

Argued  Feb.  6,  1900,  Appeal,  No.  387,  Jan.  T.,  1899,  by 
plaintifif,  from  judgment  of  C.  P.  Chester  Co.,  Jan.  T.,  1893, 
No.  67,  on  verdict  for  defendant,  in  case  of  William  E.  Ball, 
Trustee,  v.  Joseph  Anderson,  executor  of  Eber  Anderson,  de- 
ceased. Before  Gbeen,  C.  J.,  McCollum,  Mitchell,  Dean 
and  Brown,  JJ.    Reversed. 

Assumpsit  against  a  stockholder- of  a  foreign  corporation. 

From  the  record  it  appeared  that  the  action  was  brought  by 
a  Kansas  judgment  creditor  of  a  Kansas  corporation  against  a 
Pennsylvania  stockholder  therein  to  collect  from  the  latter  so 
much  of  plaintiff's  judgment,  as  equaled  the  par  value  of  de- 
fendant's stock.  The  action  was  based  upon  the  Kansas  act  of 
October  31, 1868.  From  the  plaintiff's  statement  it  appeared 
that  plaintiff  had  instituted  suits  in  Kansas  against  Kansas 
stockholders  based  upon  the  judgment  which  he  had  recovered 
against  the  corporation.  It  appeared  from  the  evidence  that  the 
Kansas  Savings  Bank  against  which  the  plaintiff  had  recovered 
judgment  and  of  which  the  defendaht  was  a  stockholder,  was 
indebted  to  the  defendant. 

Defendant  presented  the  following  points : 

2.  If  any  right  of  action  exists  against  the  defendant  it  would 
be  an  asset  of  the  corporation,  and  such  action  cannot  be  main- 
tained by  the  plaintiff  as  a  creditor  of  such  corporation,  but 
must  be  brought  by  a  receiver  or  some  one  who  can  act  for  all 
parties  concerned,  if  such  right  of  action  exists.  Answer :  Af- 
firmed.   [1] 

8.  Under  all  the  evidence  in  this  case  your  verdict  must  be 
for  the  defendant.    Answer :  Affirmed.  [2] 
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4.  A  creditor  of  a  Kansas  corporation  cannot  maintain  a  suit 
in  Pennsylvania  against  a  stockholder  of  such  corporation  who 
is  a  citizen  and  resident  of  this  state  to  enforce  the  liability  cre- 
ated solely  by  the  local  statutes  of  the  state  of  Kansas.  Aftr 
swer :    Affirmed.  [3] 

The  court  gave  binding  instructions  for  defendant 
Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  assigned  were  (1-4)  above  instructions,  quoting  them. 

A,  U.  Bannard  and  W.  S.  Windle^  of  Butler  ^  Windle^  for 
appellant. — The  decision  of  the  Supreme  Court  of  Kansas  is 
binding  upon  this  court :  Palmer  v.  Ridge  Mining  Co.,  34  Pa. 
288  ;  Fairfield  v.  County  of  Gallitin,  100  U.  S.  47  5  Louisiana 
V.  Pillsbury,  105  U.  S.  278 ;  Sleeper  v.  Norris,  59  Kan.  565 ; 
Sterne  v.  Atheiton,  51  Pac.  Repr.  791 ;  Pierce  v.  Topeka  Com- 
mercial Security  Co.,  55  Pac.  Repr.  853  ;  National  Bank  v.  Mag- 
nuson,  57  Kan.  573;  Howell  v.  Manglesdorf  &  Co.,  33  Kan. 
194 ;  Huntington  v.  Attrill,  146  U.  S.  657 ;  Hancock  Nat  Bank 
V.  Ellis,  172  Mass.  39. 

Charles  H.  PennypacJcer,  for  appellee. — Cushing  v.  Perot, 
175  Pa.  66,  rules  this  case. 

Opinion  by  Mr.  Justice  Mitchell,  May  21, 1900 : 
The  question  of  the  right  of  an  individual  creditor  of  an  in- 
solvent Kansas  corporation  to  sue  an  individual  stockholder  in 
this  state,  came  before  us  in  Cushing  v.  Perot,  175  Pa.  66.  We 
there  expressed  the  opinion  that  the  liability  of  the  stockholder, 
though  imposed  by  statute  was  contractual  in  its  nature,  and 
should  be  enforced  by  any  court  having  jurisdiction  of  the  par- 
ties. 

We  further  held  that  the  extent  and  character  of  the  obligation 
under  the  Kansas  statutes  must  be  determined  by  the  law  as 
interpreted  by  the  Kansas  courts.  But  the  statute  was  full  of 
unnecessary  hardship  and  injustice  to  the  stockholder  and  of 
dangerous  opportunity  of  fraud  by  the  creditor,  through  suits 
against  individuals  all  over  the  country  with  no  guard  against 
the  collection  of  his  full  debt  successively  from  each.  We 
therefore  endeavored  to  mitigate  the  hardship  and  obviate  the 
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iDJustice  of  the  statute  as  far  as  practicable  by  a  constraction 
in  harmony  with  the  general  principles  of  equity  and  our  own 
modes  of  proceeding.  Finding  that  there  was  no  express  de- 
cision of  the  Supreme  Court  of  Kansas  to  the  contrary  we  felt 
free  to  hold  that  on  the  appointment  of  a  receiver,  the  right  of 
action  against  the  stockholder  on  his  individual  liability  passed 
to  the  receiver  as  an  asset  for  the  benefit  of  all  the  creditors. 

In  the  present  case  however  our  attention  has  been  called  to 
a  subsequent  decision  of  the  Supreme  Court  of  Kansas  upon 
the  exact  point.  In  Sleeper  v.  Norris,  59  Kan.  555,  it  was  held 
that  the  statute  gave  the  individual  creditor  an  action  in  his 
own  right  against  the  individual  stockholder,  the  court  sajring, 
**  it  may  be  as  contended,  that  the  assignee  can  proceed  against 
the  stockholders,  and  thus  obtain  a  fund  for  the  settlement  of 
the  corporate  indebtedness,  but,  however  that  may  be,  the  statute 
in  plain  terms  confers  this  right  upon  the  creditor  himself  and 
hence  the  contention  of  the  defendant  that  the  right  of  action 
is  vested  exclusively  in  the  assignee  cannot  be  upheld." 

This  closes  the  question  for  us.  As  we  have  already  held  the 
obligation  of  the  stockholder  is  to  be  measured  as  to  its  extent 
and  character  by  Kansas  law,  and  whatever  our  opinion  may 
previously  have  been  we  are  bound  to  conform  our  adminis- 
tration of  the  law  to  the  decisions  of  the  Kansas  courts.  The 
learned  judge  below  followed  the  case  of  Gushing  v.  Perot, 
supra,  and  for  this,  tlu-ough  no  fault  of  his  we  must  reverse  the 
judgment. 

It  appears  in  the  present  case  that  since  the  decisions  quoted, 
the  legislature  of  Kansas  has  recognized  the  justice  of  the  criti- 
cisms on  the  statute  and  has  accordingly  amended  it  to  conform 
to  the  general  equitable  principles  of  collection  and  distribution. 
This  however  cannot  affect  the  rights  of  the  plaintiff  in  the 
present  case.  It  is  not  a  change  of  remedy  only  within  tlie 
entire  control  of  the  legislature,  but  of  substantive  rights.  See 
Dexter  v.  Edmands,  89  Fed.  Repr.  467. 

The  clear  weight  of  authority  appears  to  be  in  favor  of  the 
right  of  the  stockholder  to  set  oflF  the  indebtedness  of  the  cor- 
poration to  him,  and  it  is  claimed  by  appellee  that  appellant  has 
already  proceeded  against  other  stockholders  in  Kansas  whereby 
he  may  have  collected  part  or  all  of  his  claim.  Both  defenses 
should  be  held  open  to  this  defendant 

Judgment  reversed  and  venire  de  novo  awarded. 
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Election  lato^ Appeals^ Acts  of  May  l^,  1874,  P.  L,  209,  sec,  6,  and 
June  12.  1878,  P.  X.  204. 

Contests  of  elections  are  wholly  statutory,  and  no  appeal  lies  from  the 
judgment  of  the  trial  court  unless  expressly  authorized. 

In  an  election  contest  instituted  by  petition  of  electors  to  the  attorney 
general,  and  the  appointment  of  a  special  court  under  section  6  of  the 
act  of  May  19,  1874,  no  appeal  lies  except  where  a  constitutional  ques- 
tion is  involved,  when  the  case  may  be  appealed  under  the  act  of  June  12, 
1878. 

An  appeal'  in  such  a  case  will  be  quashed  where  it  appears  that  the  rules 
applied  by  the  court  below,  in  so  far  as  they  involved  constitutional  ques- 
tions, were  in  favor  of  the  appellant.  Whether  the  rules  laid  down  were 
applied  correctly  to  the  case  of  each  particular  vote  offered  or  challenged 
did  not  raise  any  constitutional  question,  but  merely  one  of  fact. 

Under  the  act  of  June  12,  1878,  what  the  Supreme  Court  is  authorized 
to  review  is  the  soundness  of  the  law  as  declared  by  the  court  below  to 
have  been  their  guide  in  reaching  a  decision. 

Argued  Feb.  13,  1900.  Appeal,  No.  332,  Jan.  T.,  1899,  by 
contestant,  from  decree  of  Special  Court,  Schuylkill  Co.,  as  of 
C.  P.  Jan.  T.,  1896,  No.  262,  in  election  contest  of  Thomas 
H.  B.  Lyon  v.  P.  M.  Dunn.  Before  Mitchell,  Dean,  Fell, 
Bbown  and  Mestrezat,  JJ.    Appeal  quashed. 

Election  contest  before  special  court. 
Motion  to  quash  appeal. 

W.  P.  Ram»ay  and  T.  H.  B,  Lyon^  with  them  Jame%  Ryon^ 
for  appellant. 

A.  W.  Schalck^  with  him  W.  J.  Whitehou%e  and  John  F. 
Whalen^  for  appellee. 

Opinion  by  Mr.  Justice  Mitchell,  May  21, 1900 : 

This  is  an  appeal  from  the  judgment  of  a  special  court  of 

common  pleas  for  the  county  of  Schuylkill,  commissioned  for 

the  trial  of  a  contested  election  to  the  office  of  president  judge 

of  the  orphans'  court  of  Schuylkill  county. 

The  only  question  now  before  us  is  the  right  of  appeal  raised 

by  a  motion  to  quash. 
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Contests  of  elections  are  wholly  statutory  and  no  appeal  lies 
from  the  judgment  of  the  trial  court,  imless  expressly  author- 
ized. The  present  contest  was  instituted  by  petition  of  certain 
electors  to  the  attorney  general  and  the  appointment  of  a  spe- 
cial court,  under  section  6  of  the  Act  of  May  19, 1874,  P.  L.  209. 
No  appeal  was  given  by  that  act.  On  the  contrary  the  plain 
intent  was  to  have  a  speedy  trial  and  terminate  the  controversy 
by  a  judgment  on  the  merits  which  should  be  final:  Carpen- 
ter's Case,  14  Pa.  486 ;  Election  Cases,  65  Pa.  20,  29. 

By  section  1  of  the  Act  of  June  12, 1878,  P.  L.  204,  however, 
an  appeal  was  allowed  to  the  Supreme  Court  from  the  special 
tribunal  trying  a  contested  election  of  a  judge  required  to  be 
learned  in  the  law,  "if  the  trial  and  determination  of  such 
election  contest  shall  involve  the  true  construction  of  any  pro- 
vision of  the  constitution,  or  if  the  decision  shall  depend  on 
any  question  arising  upon  the  constitution."  No  such  question 
is  presented  on  this  record.  So  far  as  any  questions  of  law  are 
concerned  which  might  be  supposed  to  involve  constitutional 
points,  it  is  sufiicient  to  say  that  the  rulings  of  the  court  were 
in  favor  of  the  contestant,  and  therefore  so  far  as  regards  his 
appeal  they  must  be  assumed  to  be  correct.  Whether  the 
rules  laid  down  were  applied  correctly  to  the  case  of  each  par- 
ticular vote  offered  ox  challenged,  does  not  raise  any  constitu- 
tional question  but  merely  one  of  fact.  What  this  court  is 
authorized  to  review  is  the.  soundness  of  the  law  as  declared 
by  the  court  below  to  have  been  their  guide  in  reaching  a  deci- 
sion. It  was  not  intended  to  have  a  review  of  the  judgment 
of  that  court  on  the  weight  of  evidence  or  the  facts  established 
by  it,  on  each  particular  item  or  vote  contested,  any  more  than 
we  review  the  conclusions  of  the  jury  or  a  master  or  a  court 
on  similar  findings  of  fact  in  cases  coming  up  under  our  ordi- 
nary appellate  jurisdiction. 

There  being  no  constitutional  question  involved,  and  no  ap- 
peal allowed  upon  any  other  ground  this  appeal  was  without 
authority  and  must  be  quashed. 

Appeal  quashed. 
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Argued  Feb.  13, 1900.  Appeal,  No.  336,  Jan.  T.,  1899,  by 
respondent,  from  decree  of  Special  Court,  Schuylkill  Co.,  as  of 
C.  P.  Jan.  T.,  1896,  No.  262,  in  election  contest  of  Thomas 
H.  B.  Lyon  v.  P.  M.  Dunn.  Before  Mitchell,  Dean,  Fell, 
Bbown  and  Mestrezat,  JJ.    Appeal  quashed. 

Opinion  by  Mr.  Justice  Mitchell,  May  21, 1900 : 
This  appeal  is  quashed  for  the  reasons  given  in  Lyon  v. 
Dunn,  ante,  p.  90. 


Dougherty  v.  Norwood  Borough. 

CarUract — Municipal  contract  —  Parol  evidence — Construction  of  instru- 
ment by  parties. 

Where  a  borough  contract  for  sewers  is  in  writing,  and  there  is  no  alle- 
gation that  there  was  any  fraud,  accident  or  mistake  in  its  execution,  the 
court  should  not  admit  in  evidence  conversations  which  took  place  between 
the  plaintiff  and  the  borough  engineer  prior  to  the  execution  of  the  con- 
tract, to  the  effect  that  certain  work  referred  to  in  the  contract  should, 
over  a  certain  amount,  be  paid  for  as  extra  work,  and  that  a  sewer  on  a 
certain  light  of  way  referred  to  in  the  contmct  should  be  excluded;  nor 
should  the  court  admit  as  evidence  of  the  construction  of  the  contract  by 
the  parties  payments  made  on  account  of  the  alleged  extra  work,  where 
there  is  no  sufficient  evidence  that  the  borough  council  in  authorizing  the 
payments  on  account  as  the  work  proceeded  intended  that  their  action 
should  be  treated  as  an  altemtion  of  the  contract,  or  even  were  aware  that 
any  such  claim  would  be  made. 

Ai^ued  Feb.  7,  190a.  Appeal,  No.  399,  Jan.  T.,  1899,  by 
defendant,  from  judgment  of  C.  P.  Delaware  Co.,  March  T., 
1898,  No.  267,  on  verdict  for  plaintiff  in  case  of  James  Dough- 
erty V.  Borough  of  Norwood.  Before  Gr^en,  C.  J.,  McCoL- 
LUM,  Mitchell,  Dean  and  Brown,  JJ.    Reversed. 

Assumpsit  on  a  borough  contract  for  sewers.  Before  Clay- 
ton, P.  J. 
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At  the  trial  it  appeared  that  in  1896,  plaintiff  contracted  in 
writing  with  the  defendant  to  construct  certain  sewers.  Plain- 
tiff claimed  to  recover  for  alleged  extra  work  for  rock  excava- 
tion in  excess  of  4,000  feet,  and  for  extra  work  in  construct- 
ing the  sewer  on  what  is  known  as  the  Schuster  right  of 
way.  PlaintiflE  claimed  that  by  a  parol  agreement  between  him- 
self and  the  borough  engineer,  he  was  to  be  paid  extra  for  all 
rock  excavation  over  4,000  feet,  and  that  the  construction  of 
the  sewer  on  the  Schuster  right  of  way  was  to  be  paid  for  as 
extra  work.  When  plaintiff  was  on  the  stand  he  was  asked 
this  question: 

"Q.  Did  you  have  any  talk  with  Mr.  Harris  before  you 
made  any  bid  on  this  work?     A.  Yes,  sir." 

Mr.  Johnson :  We  object  to  this. 

"  Q.  Mr.  Harris  was  the  engineer  to  the  borough?  A.  Yes, 
sir.  Q.  Did  you  have  a  talk  with  him  before  you  made  your 
bid?  A.  Yes,  sir.  Q.  With  reference  to  the  amount  of  work 
to  be  done?  A.  Yes,  sir.  Q.  What  was  said?  A.  Why,  he 
told  me  what  was  to  be  done  and  how  much  rock  was  supposed 
to  be  there,  and  he  told  me  the  day  before  the  bids.  He  came 
with  a  paper  for  these  bids.  Q.  What  was  on  the  paper? 
A.  It  was  a  blank  to  be  filled  up,  and  nothing  else  was  on  it, 
only  what  was  put  on  it.  Q.  Was  there  anything  said  when 
the  sewer  was  to  be  built?  A.  No;  he  said  the  Schuster  right 
of  way  was  not  to  be  built.  Q.  What  was  said  about  the  rock? 
A.  He  said  4,000  feet  of  rock." 

E.  M.  Harris,  the  borough  engineer,  testified  under,  objection 
and  exception  to  conversations  which  tended  to  support  the  tes- 
timony of  the  plaintiff.  [18-22] 

Verdict  and  judgment  for  plaintiff  for  $7,536.35.  Defend- 
ant appealed. 

Err  or  9  assigned  among  others  were  (18-23)  rulings  on  evi- 
dence, quoting  the  bill  of  exceptions,  and  (30)  portion  of  the 
opinion  quoted  in  the  opinion  of  the  Supreme  Court. 

John  G-*  Johnson  and  Edward  P.  BlisSj  with  them  Isaac 
Johnson^  for  appellants. — Where  a  written  contract  is  resorted 
to  by  the  parties  for  the  expression  of  their  conclusions  it  will 
be  regarded  as  expressing  their  final  views,  and  as  absorbing 
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all  other  parol  understandings,  prior  or  contemporaneous : 
Wharton  on  Evidence,  sec.  1014 ;  Harbold  v.  Kuster,  44  Pa. 
392 ;  Wodock  v.  Robinson,  148  Pa.  503 ;  EUmaker  v.  Frank- 
Im  Fire  Ins.  Co.,  5  Pa.  183 ;  Caley  v.  Hoopes,  86  Pa.  493 ; 
HaU  V.  Phillips,  164  Pa.  494. 

The  borough  engineer  or  surveyor  had  no  authority  to  bind 
the  borough  by  any  representation  or  explanation.  He  was  a 
subordinate  agent,  employed  to  supervise  the  carrying  out  of 
contracts,  and  not  to  make  them :  Malone  v.  Philadelphia,  147 
Pa.  416 ;  Fisher  v.  Boro.  of  South  Williamsport,  1  Pa.  Supe- 
rior Ct.  386 ;  Drhew  v.  Altoona,  121  Pa.  401. 

Every  contract  entered  into  by  a  borough  must  be  authoiized 
by  an  ordinance  duly  enacted  by  the  council,  presented  to  the 
burgess  and  approved  by  him,  or  passed  over  his  veto :  White 
v.  Meadville,  177  Pa.  643;  Drhew  v.  Altoona,  121  Pa.  401. 

Where  there  is  no  ambiguity  in  the  terms  of  a  contract,  the 
fact  that  a  party  has  acted  in  accordance  with  a  certain  con- 
stiniction  is  not  sufficient  to  make  it  a  construction  binding 
upon  him  in  the  future :  Hague  v.  Philadelphia,  48  Pa.  627 ; 
Pa.  R.  R.  Co.  V.  Erie,  etc.,  R.  R.  Co.,  108  Pa.  621 ;  Alexan- 
der's App.,  20  W.  N.  C.  283. 

The  doctrines  of  ratification  or  estoppel  cannot  be  invoked 
to  cure  the  invalidity  of  unauthorized  acts  of  officers  of  a  mu- 
nicipal corporation  :  Morawetz  on  Corporations,  sec.  621 ;  City 
of  La  Porte  v.  Gamewell  Fire  Alarm  Telegraph  Co.,  36  Law- 
yers' Rep.  Ann.  686 ;  Atlantic  City  Waterworks  Co.  v.  Reed, 
15  Atl.  Rep.  10 ;  Dillon's  Municipal  Corporations,  sees.  445, 
447 ;  Borough  of  Millerstown  v.  Frederick,  114  Pa.  436 ;  Milford 
Borough  V.  Milford  Water  Co.,  124  Pa.  610;  Buchanan  v. 
Litchfield,  102  U.  S.  278;  Litchfield  v.  Ballon,  114  U.  S.  190. 

J".  B.  Hannumy  with  him  A.  B.  Oeary^  for  appellee. — Parol 
testimony  will  always  be  received  to  vary  a  written  contract 
where  there  is  fraud,  accident  or  mistake :  Phillips  v.  Meily, 
106  Pa.  536 ;  Jackson  v.  Payne,  114  Pa.  67 ;  Phila.  &  Del. 
County  R.  R.  Co.  v.  Conway,  177  Pa.  364 ;  Kendig  v.  Rob- 
erts, 187  Pa.  339. 

The  borough  engineer  had  authority  to  bind  the  borough  by 
representation  or  explanation,  and,  while  he  was  a  subordinate 
agent,  his  duty  was  to  supervise  the  making  of  the  bids  and  the 
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work,  and  to  give  certificates  from  which  payment  was  to  be 
made.  He  had  full  charge  of  everything.  And  when  the  bor- 
ough adopted  his  view  and  paid  the  money,  it  ratified  all  acts 
of  his  and  is  bound  by  the  payments:  Dillon  on  Municipal 
Corporations,  sec.  463 ;  Sicilian  Asphalt  Paving  Co.  v.  Wil- 
liamsport,  186  Pa.  256 ;  Spencer  v.  Colt,  89  Pa.  314;  Cullmans 
V.  Lindsaiy,  114  Pa.  166. 

Prior  conversations  and  correspondence  are  admitted  to  ex- 
plain a  contract :  West  Republic  Mining  Co.  v.  Jones,  108  Pa. 
55 ;  Iddings  v.  Iddings,  7  S.  &  R.  111. 

A  municipal  corporation  may  ratify  the  unauthorized  acts 
and  contracts  of  its  agents  or  officers  which  are  within  the 
scope  of  the  corporate  powers:  Silsby  Mfg.  Co.  v.  AUentown, 
153  Pa.  319;  Matter  of  Shiloh  Street,  165  Pa.  390;  McKnight 
v.  Pittsburg,  91  Pa.  273. 

Money  voluntarily  paid  and  received  under  a  claim  of  right, 
though  not  strictly  demandable,  cannot  be  recovered  back :  Mor- 
ris V.  Tarin,  1  Dall.  147;  Keener  v.  Bank  of  U.  S.,  2  Pa.  237 ; 
Natcher  v.  Natcher,  47  Pa.  496 ;  Real  Est.  Saving  Inst.  v.  Lin- 
der,  74  Pa.  371 ;  Gould  v.  McFall,  118  Pa.  455 ;  Miller  v.  Hulme, 
126  Pa.  277 ;  Taylor  v.  Commissioners,  3  P.  &  W.  112. 

Opinion  by  Mb.  Justice  Mitchell,  May  21, 1900 : 
The  assignments  of  error  are  forty-six  in  number  and  too 
plainly  the  result  of  a  policy  of  excepting  to  everything,  to 
justify  a  review  and  consideration  in  detail. 

Plaintiff  contracted  with  the  borough  to  build  a  system  of 
sewers.  The  contract  was  in  writing,  and  there  was  no  al- 
legation of  fraud,  accident  or  mistake,  yet  notwithstanding 
this,  the  court  permitted  the  plaintiff  and  the  borough  engi- 
neer to  testify  to  their  understanding  that  ceii»in  work  was 
not  to  be  done,  though  expressly  included  in  the  writing,  and 
then  submitted  the  construction  of  the  contract  to  the  jury. 
It  appears  that  the  sewers  being  contemplated  in  November, 
1895,  a  bid  was  made  by  plaintiff,  based  to  some  extent  upon 
conversations  ,with  the  borough  engineer.  Considerations  of 
expense,  however,  delayed  the  project  until  May,  1896,  when 
the  borough  authorities  having  determined  to  proceed,  in- 
quired of  plaintiff  if  he  would  still  undertake  the  work  for 
the  price  bid,  and  on  his  replying  affirmatively,  an  ordinance 
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was  passed  and  the  contract  drawn  and  executed.  Under 
these  circumstances  there  was  no  mistake  in  any  legal  sense 
which  rendered  admissible  the  oral  testimony  as  to  the  sewer 
on  the  Schuster  right  of  way  being  excluded,  or  the  rock  exca- 
vation in  excess  of  $4,000  being  paid  for  as  an  extra.  More- 
^  over,  even  had  the  evidence  been  admissible  it  fell  short  of  the 
standard  required  to  vary  the  plain  terms  of  the  writing. 

During  the  progress  of  the  work  payments  on  account  were 
authorized  by  the  borough  council  on  certificates  of  the  engi- 
neer as  to  the  work  done,  including  the  rock  excavation. 
This  action  was  claimed  by  plaintiflE  to  be  a  construction  of 
the  contract  by  both  parties  which  was  binding  without  regard 
to  the  terms  of  the  writing.  This  view  was  practically  adopted 
by  the  learned  trial  judge  who  instructed  the  jury  that  "  these 
two  persons  can  put  any  construction  on  that  they  please; 
they  can  put  a  construction  upon  that  contract  entirely  dif- 
ferent from  what  a  grammarian  would  put  upon  it,  and  if  they 
put  that  construction  upon  it,  that  is  the  construction  the  law 
puts  upon  it.  .  .  .  They  read  the  contract  with  that  little 
piece  of  paper  called  an  approximate  estimate  of  the  cost  with 
the  amount  per  thousand  feet ;  if  there  should  be  more  than 
4,000  feet  of  rock  it  should  be  paid  for  at  an  extra  price ;  if 
there  was  less  than  4,000  feet  of  rock  that  it  should  be  at  the 
usual  price  of  excavating  dirt.  Now,  the  contract  does  not  say 
so,  but  the  fact  is  that  is  the  construction  the  parties  put  upon 
it."  This  was  much  too  broadly  stated  and  erroneous.  There 
was  no  sufficient  evidence  that  the  council  in  authorizing  the 
payments  on  account  as  the  work  proceeded  intended  that 
their  action  should  be  treated  as  an  alteration  of  the  contract 
or  even  were  aware  that  any  such  claim  would  be  made. 
Judgment  reversed  and  venire  de  novo  awarded. 
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Commonwealth  ex  rel.  v.  Gibbons. 

School  law—MteUng  of  direetor»^Vacaney—Act  of  May  8, 1864,  P.  L. 
618.  Sec.  8.  and  Ad  ofAprU  11.  1862.  P.  L,  471. 

A  meeting  of  school  directors  called  by  the  president  following  a  pre- 
vious meeting  adjourned  **  to  meet  at  the  call  of  the  president."  is  not  a 
regular  meeting  onder  the  act  of  April  11.  1863.  because  it  is  not  held  in 
aocoi-dance  with  any  standing  regulations  of  the  board,  nor  by  adjourn- 
ment **  to  a  time  and  place  certain." 

Where  a  school  board  adopts  a  time  and  place  for  a  regular  monthly 
meeting,  and  subsequently  at  a  regular  meeting  adjourns  to  meet  on  a 
different  day  from  liiat  specified  in  the  regulation,  such  meeting  is  not  a 
regular  meeting  within  the  meaning  of  the  Act  of  May  8,  1854.  sec.  8.  re- 
lating to  the  absence  of  directors  from  meetings. 

Under  the  Act  of  May  8.  1854.  sec.  8,  which  provides  that  if  a  school 
director  shall  neglect  to  attend  any  two  regular  meetings  of  the  board  in 
succession  unless  detained  by  sickness  or  prevented  by  absence  from  the 
district,  the  directors  shall  have  power  to  declare  his  seat  vacant,  the 
directors  have  no  power  to  declare  the  .seat  vacant  at  the  second  of  such 
meetings,  although  the  resolution  to  vacate  the  seat  was  the  last  thing 
done  before  adjournment.  The  absence  cannot  be  determined  or  declared 
until  the  meeting  is  actually  a^oumed. 

A  school  director  cannot  be  deprived  of  his  office  because  of  absence 
from  two  successive  meetings  without  being  given  an  opportunity  to  show, 
if  he  can.  that  his  absence  was  caused  by  sickness  or  absence  from  the 
district. 

The  act  being  highly  penal,  in  that  it  permits  a  few  individuals  liable 
to  be  governed  by  personal  feeling,  to  oust  by  summary  proceedings  the 
officer  duly  chosen  by  the  electors  to  represent  them  in  their  school  mat- 
ters, it  must  be  strictly  construed  and  every  step  in  the  proceedings  must 
clearly  appear  to  have  been  regular  and  within  the  authority  conferred  by 
the  statute. 

School  laW'-Ouster  of  director  for  absence^Mandamus-^Quo  warranto. 

Where  there  is  no  contest  as  to  a  school  director's  original  title  to  his 
seat  under  a  valid  election,  but  only  as  to  the  legality  of  his  ouster  for 
alleged  wilful  absence  from  meetings,  the  remedy  of  the  director  is  man- 
damus to  prevent  his  further  unlawful  exclusion.  The  remedy  by  quo 
warranto  against  the  person  chosen  to  succeed  him  does  not  apply. 

Argued  Feb.  14, 1900.  Appeal,  No.  887,  Jan.  T.,  1899,  by  de- 
fendants,  from  judgment  of  C.  P.  Schuylkill  Co.,  Sept.  T.,  1899, 
No.  188,  on  mandamus,  in  case  of  Commonwealth  ex  reL 
Midiael  O'Brien  v.  John  Gibbons,  President,  Thomas  HuUit 
ban,  Secretary,  John  Delany,  Thomas  Grace  and  Patrick 
Vol.  cxcvi— 7 


196         ^71 
32  SC  «39ll 
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Hughes,  Directors  of  the  School  District  of  Cass  Townsliip. 
Before  Mitchell,  Dean,  Fell,  Beown  and  Mestrezat,  JJ. 
Affirmed. 

Mandamus  to  prevent  the  exclusion  of  relator  from  school 
board. 
The  facts  are  stated  in  the  opinion  of  the  Supreme  Court. 
The  court  granted  a  peremptory  mandamus. 

Hrrar  assigned  was  the  order  of  the  court. 

Oeorge  W.  Byon  and  John  W.  Byon^  with  them  James  Ryan^ 
for  appellants.  —  Quo  warranto  is  the  proper  remedy:  Gilroy's 
App.,  100  Pa.  6;  Com.  v.  Mitchell,  2  P.  &  W.  618;  High 
on  Injunctions  (2d  ed.),  sec.  1312;  Hagner  v.  Heyberger, 
7  W.  &  S.  104 ;  People  v.  Draper,  24  Barb.  269 ;  UpdegraflE  v. 
Crans,  47  Pa.  105 ;  Brown's  App.,  66  Pa.  166 ;  McGargell  v. 
Hazleton  Coal  Co.,  4  W.  &  S.  424 ;  Gregg  Township  v.  Jami- 
son, 55  Pa.  468 ;  Bedford  Springs  Co.  v.  McMeen,  161  Pa.  639 ; 
Com.  ex  rel.  Ryan  v.  Haeseler,  161  Pa.  92 ;  Brower  V.  Kant- 
ner,  190  Pa.  182;  Goldsworthy  v.  Boyle,  175  Pa.  246;  Phila. 
V.  Rmk,  17  W.  N.  C.  136. 

The  title  to  a  public  office,  such  as  the  office  of  school  direc- 
tor or  school  teacher,  cannot  be  settled  by  mandamus;  the 
remedy  is  by  quo  warranto :  Carlisle  School  Dist.  v.  Humrich, 
18  Pa.  C.  C.  R.  322 ;  Com.  v.  Risser,  18  Pa.  C.  C.  R.  326. 

Every  meeting  under  the  law,  of  the  five,  four  of  which  in 
succession  O'Brien  missed,  was  a  regular  meeting :  Keating  v. 
Jordan,  181  Pa- 168. 

Cfharles  E.  Breekons^  for  appellee,  cited  Zulich  v.  Bowman, 
42  Pa.  83,  Genesee  Twp.  Independent  School  Dist.  v.  McDon- 
ald, 98  Pa.  450,  and  Adams  v.  Duffield,  4  Brewster,  9. 

,     Opinion  by  Mb.  Jxtsticb  Mitchbll,  May  21, 1900 : 

The  Act  of  May  8, 1854,  P.  L.  618,  sec.  8,  provides  that  "if 
any  person  having  taken  upon  himself  the  duties  of  his  office 
as  (school)  director,  shall  neglect  to  attend  any  two  regular 
meetings  of  the  board  in  succession  unless  detained  by  sickness 
or  prevented  by  absence  from  the  district;  .  •  •  •  the  directors 
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present  shall  have  power  to  declare  his  seat  on  the  board  va- 
cant, and  to  appoint  another  in  his  stead  to  serve  until  the 
next  regular  election." 

What  shall  be  deemed  a  regular  meeting  is  defined  by  the 
Act  of  April  11, 1862,  P.  L.  471,  which  provides  that  "the  term 
stated  meetings'  or  ^regular  meetings'  shall  hereafter  be  taken  to 
mean  the  first  meeting  thereof  for  organization,  after  the  an- 
nual election  of  directors  or  controllers,  or  the  monthly  or 
other  periodical  meetings  held  thereafter  in  accordance  with 
the  standing  regulations  of  the  board.  .  .  .  But  if  there  are 
no  standing  regulations,  then  every  meeting  held  in  succession 
from  the  said  first  meeting  of  organization  by  adjournment  to 
a  time  and  place  certain,  and  so  entered  on  the  minutes  of  the 
proper  board,  shall  be  to  all  intents  and  purposes  regarded  as 
a  regular  meeting." 

Under  these  statutory  provisions  the  relator  was  ousted  by 
the  other  members  of  the  board  from  his  office  of  school  director 
for  absence  from  two  regular  meetings.  The  facts  are  not  in 
dispute,  and  an  examination  of  them  will  settle  the  controversy. 

The  board  met  for  organization  on  June  5 ;  this  was  admit- 
tedly a  regular  meeting  and  the  relator  was  present.  This 
meeting  adjourned  "to  meet  at  the  call  of  the  president,"  and 
on  such  call  a  second  meeting  took  place  on  June  15,  from 
which  the  relator  was  absent.  This  was  not  a  regular  meeting 
by  the  terms  of  the  statute,  not  being  held  in  accordance  with 
any  standing  regulations  of  the  board  nor  by  adjournment  "  to 
a  time  and  place  certain."  It  was  merely  what  is  known  in 
the  common  usage  and  understanding  of  legislative  and  corpo- 
rate bodies  as  a  special  or  adjourned  meeting.  The  board  how- 
ever at  this  meeting  adopted  a  standing  regulation  that  "the 
regular  monthly  meeting  was  to  be  held  at  Hecksherville  and 
Black  Heath  on  the  first  Saturday  of  every  month  at  half  past 
«ix  o'clock." 

The  next  meeting  took  place  in  accordance  with  this  regula- 
tion on  July  1,  the  first  Saturday  of  the  month.  This  was  a 
regular  meeting  and  relator  having  been  absent  must  have  this 
counted  against  him.  Tliis  meeting  adjourned  to  July  10  at 
which  date  another  meeting  took  place  from  which  relator  was 
absent.  This  was  not  a  regular  meeting  within  the  present 
question,  because  the  standing  regulation  adopted  June  15  had 
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fixed  the  first  Saturday  of  every  month  for  such  meetings.  It 
was  therefore  merely  an  adjourned  meeting  and  the  relator's 
absence  was  immaterial  in  the  present  controversy. 

The  next  meeting,  and  the  last  with  which  we  are  concerned^ 
took  place  on  August  5,  the  first  Saturday.  This  was  a  regu- 
lar meeting  and  made  the  second  in  succession  from  which  the 
relator  was  absent.  The  action  declaring  his  seat  vacant  was 
taken  at  this  meeting.  It  was  clearly  premature  and  therefore 
void.  It  is  claimed  by  the  relator  that  he  was  on  his  way  to 
the  meeting  though  somewhat  late,  and  that  the  action  of  the 
board  was  hurried  through  and  the  meeting  adjourned  in  order 
to  prevent  his  attendance.  On  the  other  hand  appellants  claim 
that  the  resolution  to  vacate  the  seat  was  the  last  thing  done 
before  adjournment,  and  that  the  meeting  was  therefore  over 
when  this  action  was  taken.  It  is  not  material  to  this  case 
which  version  of  the  facts  is  correct.  The  action  was  void  in 
either  view.  The  statute  does  not  authorize  ouster  for  coming- 
late  to  meetings  but  for  absence,  and  absence  cannot  be  deter- 
mined or  declared  until  the  meeting  is  actually  adjourned. 
If  the  relator  had  entered  the  meeting  during  the  vote  on  ad- 
journment he  would  have  had  a  right  to  participate  in  the 
proceedings  and  to  be  counted  as  present  at  the  meeting. 

It  was  distinctly  held  in  Zulich  v.  Bowman,  42  Pa.  83,  that 
until  the  second  meeting  was  over  it  could  not  be  finally  ascer- 
tained that  the  member  was  absent.  See  also  Genesee  Town- 
ship Independent  School  District  v.  McDonald,  98  Pa.  444, 450. 

There  is  another  equally  conclusive  reason  why  no  ouster 
can  be  declared  at  the  second  meeting.  The  act  does  not  make 
absence  from  two  regular  meetings  necessarily  a  cause  for  ous- 
ter, but  only  "  unless  detained  by  sickness  or  prevented  by  ab- 
sence from  the  district."  Conceding  that  the  burden  of  show- 
ing such  excuse  would  be  upon  the  absent  member,  he  would 
nevertheless  be  entitled  to  notice  and  an  opportunity  to  be  heard 
to  present  it  and  this  could  not  be  afforded  without  a  subse- 
quent meeting.  The  act  is  highly  penal  in  that  it  permits  a 
few  individuals,  liable  to  be  governed  by  personal  feeling,  as  is 
intimated  not  only  by  the  learned  judge  in  this  case  but  also 
in  Zulich  v.  Bowman,  supra,  from  the  same  county,  to  oust  by 
summary  proceedings  the  officer  duly  chosen  by  the  electors  to 
represent  them  in  their  school  matters.     The  act  therefore  must 
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be  strictly  constmed,  and  every  step  in  the  proceedings  must 
clearly  appear  to  have  been  regular  and  within  the  authority 
conferred  by  the  statute. 

The  case  of  Keating  v.  Jordan,  181  Pa.  168,  much  relied  on 
by  appellants,  is  in  exact  accord  with  the  views  now  expressed. 
In  that  case  there  was  a  meeting  on  the  call  of  the  president 
on  August  3, 1896,  and  subsequent  meetings  by  adjournment 
on  August  17,  20  and  24.  There  was  no  standing  regulation 
of  tlxe  board  and  therefore  the  meeting  by  adjournment  *^  to 
time  and  place  certain  "  were  regular  meetings  by  the  express 
language  of  the  act  of  1862.  The  ousted  members  were  absent 
from  the  meetings  of  August  17,  20  and  24,  though  notified, 
and  the  action  of  ouster  was  not  taken  until  the  third  meeting 
on  August  24.  This  complied  with  every  requisite  of  the 
statute  as  we  have  construed  it. 

It  is  very  earnestly  argued  by  appellants  that  manciumus  will 
not  lie  and  that  the  only  remedy  is  by  quo  warranto  against 
the  person  elected  to  fill  the  supposed  vacancy.  It  would  be 
sufficient  answer  to  cite  the  precedent  of  Zulich  v.  Bowman, 
supra,  but  the  remedy  is  clear  on  principle.  There  is  no  con- 
test as  to  the  relator's  original  title  to  his  seat  under  a  valid 
election,  but  only  as  to  the  legality  of  his  ouster.  If  this  was 
not  valid,  he  never  has  been  ousted  at  all,  and  mandamus  is 
the  proper  remedy  to  prevent  his  further  unlawful  exclusion. 
We  have  nothing  to  do  with  the  title  of  his  alleged  successor 
who  was  apparently  elected  by  the  board  to  fill  a  vacancy  that 
did  not  exist.  This  cannot  affect  the  relator.  He  was  admit- 
tedly elected  to  the  office,  has  never  been  out  of  it  in  contempla- 
tion of  law,  and  the  mandamus  simply  compels  the  respondents 
to  recognize  his  established  right. 

Judgment  affirmed  with  costs. 
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Delaware  &  Hudson  Canal  Company  v.  Yon  Storch. 

Beprises^DeflnUion  of. 

The  word  *'  reprises  *'  means  such  deductions  as  are  required  to  be  made 
from  gross  income  in  order  to  ascertain  the  clear  or  net  profit ;  not  deduc- 
tions for  bad  management  or  personal  short  comings  of  the  holder  of  the 
land,  or  from  fire  or  flood  or  similar  casualty,  but  deductions  for  burdens 
incident  to  the  land  as  such,  certainly  including  taxes,  charges  and  impo- 
sitions of  all  kinds  which  attach  to  the  land  itself. 

Mines  and  mining — CocU  lease — Reprises — Sewer  assessment. 

Under  a  stipulation  in  a  coal  lease  that  the  lessees  shall  pay  to  the  lessor 
a  stipulated  rent,  **  clear  of,  and  over  and  above  all  taxes  and  reprises,^' 
the  lessees  are  bound  to  pay  municipal  assessments  for  the  cost  of  a 
sewer. 

Argued  Feb.  20, 1900.  Appeal,  No.  199,  Jan.  T.,  1899,  by 
plaintiffs,  from  judgment  of  C.  P.  Lackawanna  Co.,  Nov.  T., 
1896,  No.  179,  on  verdict  for  defendant,  in  case  of  the  Presi- 
dent, Managers  &  Company  of  the  Delaware  &  Hudson  Canal 
Co.  V.  William  Von  Storch.  Before  Green,  C.  J.,  McCoL- 
LUM,  Mitchell,  Dean  and  Fell,  JJ.    AflSrmed. 

Assumpsit  to  recover  the  amount  of  a  sewer  assessment.  Be* 
fore  Abchbald,  P.  J. 

The  facts  sufficiently  appear  by  the  opinion  of  the  Supreme 
Court. 

The  court  gave  binding  instructions  for  defendant. 

Verdict  and  judgment  for  defendant.    Plaintiff  appealed. 

Srror  assigned  was  in  giving  binding  instructions  for  de- 
fendant. 

W.  H.  Jessup^  with  him  W.  H.  Jessup^  Jr.^  for  appellants.  — 
A  seWer  is  a  permanent  improvement  to  the  land,  and  the  bur- 
den of  its  construction  is  properly  charged  to  the  owners  oif  the 
land :  Schoonmaker  v.  Hoyt,  148  N.  Y.  425 ;  2  Wharton  on 
Contracts,  sec.  657. 

In  construing  a  written  contract  the  words  used  will  be  taken 
in  the  ordinary  and  popular  sense :  Steams  v.  Sweet,  78  111.  446 ; 
Hawes  v.  Smith,  12  Me.  429;  Mansfield,  etc.,  R.  R.  Co.  v. 
Veeder,  17  Ohio,  886, 
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The  word  ^^ reprises"  means  something  that  is  a  yearly  de- 
duction from  the  rents  and  not  something  which  is  sporadic 
and  may  never  be  chaigeable  against  the  land :  Pettibone  v. 
Smith,   150    Pa.   118;   Robinson   v.  County  of    Allegheny, 

7  Pa.  161;  Act  of  June  16, 1886,  P.  L.  769,  sec.  48;  Mellon 
V.  Campbell,  11  Pa.  416;  Near  v.  Watts,  8  Watts,  819; 
Springer  v.  Walters,  34  Pa.  828 ;  Pulaski  v.  King,  1  Yeates,  477 ; 
Naples  v.  Minier,  8  Penrose  &  Watts,  475. 

Henry  A.  Knapp^  of  WiUardy  Warren  ^  Knapp^  with  him 
Charles  H.  Von  Starchy  for  appellee. — The  intention  of  the  par- 
ties to  tlus  lease  clearly  was  to  provide  that  the  lessee  should 
bear  every  charge  which  should  be  imposed  upon  the  land  dur- 
ing the  continuance  of  the  lease :  Philadelphia  v.  River  Front 
R.  R.  Co.,  138  Pa.  184;  Schuylkill  Nav.  Co.  v.  Moore, 
2  Wharton,  477;  Saltsburg  Gas  Co.  v.  Saltsburg  Boro., 
188  Pa.  250 ;  Todd  v.  Wheeler,  178  Pa.  117. 

The  word  '*  reprises  "  suflSciently  covers  the  municipal  assess- 
ments involved  in  this  case:  Near  v.  Watts,  8  Watts,  819; 
Howell  V.  Woolfort,  2  Dall.  75 ;  Pulaski  v.  King,  1  Yeates,  477 ; 
Bnrd  v.  Lessee  of  Dansdale,  2  Binn.  79 ;  Naples  v.  Minier, 

8  P.  &  W.  475 ;  Mellon  v.  Campbell,  11  Pa.  415 ;  Sprmger  v. 
Walters,  84  Pa.  828 ;  Act  of  June  11, 1879,  P.  L.  122 ;  Act  of 
May  10, 1881,  P.  L.  18. 

Opinion  by  Mb.  Justice  Mitchbll,  May  21, 1900 : 
Plaintiffs  are  assignees  of  a  lease  to  Brooks  et  al.  by  defend- 
ant of  coal  land,  including  part  of  the  surface.  The  city  of 
Scranton  in  which  lay  the  part  of  the  land  which  gives  rise  to 
this  controversy  assessed  it  for  the  cost  of  a  sewer,  and  the 
lessee  company  to  avoid  sale  of  the  land,  paid  the  assessment 
and  now  sues  to  recover  it  as  a  charge  properly  payable  by  the 
lessor. 

The  lease  which  was  made  in  1881  provided  that  the  lessees 
should  pay  to  the  lessor  a  stipulated  rent  **  clear  of,  and  over 
and  above  all  taxes  and  reprises  which  may  be  during  said  term 
imposed  or  assessed  upon  coal  mined  or  unmined  in  or  upon 
the  hereby  demised  premises,  and  upon  the  surface  of  the  lands 
hereby  demised,  •  •  •  •  and  also  pay  and  bear  all  such  imposts^ 
taxes  and  reprises." 
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In  Pettibone  v.  Smith,  150  Pa.  118,  under  a  similar  but  by 
no  means  identical  contract  it  was  held  that  an  assessment  for 
a  sewer  and  for  street  grading  was  not  within  a  covenant  to 
pay  aU  ^^  taxes,  duties  and  imposts."  The  stress  of  the  pres- 
ent contention  is  therefore  frankly  put  by  both  parties  on  the 
word  "reprises." 

Reprises  is  not  a  word  in  common  use,  even  in  the  law.  So 
comprehensive  a  work  as  the  American  and  English  Encyclo- 
pedia of  Law  omits  it  altogether.  The  dictionaries  give  it  as 
a  law  term,  with  the  following  definitions  : 

"Deductions  and  duties  paid  yearly  out  of  a  manor  and  lands, 
as  rent  charge,  rent  seek,  pensions,  annuities  and  the  like : " 
Webster, 

"Yearly  deductions,  duties  or  payments  out  of  a  manor  and 
lands,  as  rent  charge,  rent  seek,  annuities  and  the  like :"  Cen- 
tury Dictionary. 

"  Deductions  and  payments  (as  for  annuities)  out  of  lands, 
as  a  manor's  yearly  value  over  and  above  reprises :"  Standard 
Dictionary. 

"Deductions  or  payments  out  of  the  value  of  lands,  as  rent- 
charges,  annuities,"  etc.    Worcester. 

"Deductions  and  duties  which  are  yearly  paid  out  of  a 
manor  and  lands,  as  rent  charge,  rent  seek,  pensions,  corrodies, 
annuities,  etc.,  so  that  when  the  clear  yearly  value  of  a  manor 
is  spoken  of,  it  is  said  to  be  so  much  per  annum  ultra  reprises, 
besides  all  reprises :"  Burrill's  Law  Dictionary,  citing  Cowell. 

"  A  resumption  or  taking  back,  used  for  such  deductions  as 
rent  charges  or  annuities :"  Jacob's  Law  Dictionary. 

"The  deductions  and  payments  out  of  lands,  annuities  and 
the  like,  are  called  reprises  because  they  are  taken  back.  When 
we  speak  of  the  clear  yearly  value  of  an  estate  we  say  it  is 
worth  so  much  a  year,  ultra  all  reprises :"  Bouvier. 

"Deductions  on  account  of  payments  and  expenses:"  An- 
derson's Law  Dictionary. 

Appellants  rely  strongly  on  the  phrase  "a  yearly  deduction  " 
and  argue  that  the  term  cannot  include  something  that  is  spo- 
radic and  may  never  be  chargeable  against  the  land.  But  it 
does  not  appear  that  the  yearly  feature  is  of  the  essence  of  the 
definition.  Only  two  of  the  four  lexicographers  quoted,  use 
the  word  yearly  or  annual  in  this  connection  except  in  giving 
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examples  for  illustration,  and  it  is  notably  absait  from  three 
ef  the  four  law  dictionaries. 

But  in  addition  to  the  general  use  of  the  word,  we  have  a 
Teiy  important  and  persuasive  legislative  and  judicial  construc- 
tion of  it.   As  a  legal  if  not  a  popular  term  it  has  survived  longer 
in  Pennsylvania,  than  it  appears  to  have  done  elsewhere.    In  the 
^Lct  of  January  12, 1706-6  "  for  taking  lands  in  execution  for 
payment  of  debts  "  (2  Stat,  at  Large  [ed.  1896],  p.  244),  it  is 
provided  that  upon  recovery  of  judgment  and  award  of  execution 
to  be  levied  upon  lands,  etc.,  it  shall  not  be  lawful  for  the  sheriff  to 
45ell  any  such  lands,  etc.,  "  which  shall  or  may  yield  yearly  rents 
or  profits  beyond  all  reprises  sufficient  within  the  space  of  seven 
jrears  to  pay  or  satisfy  such  debt  or  damages, "  but  such  lands 
shall  be  delivered  to  the  execution  creditor  until  the  debt  be 
levied  by  a  reasonable  extent,  as  upon  writs  of  elegit  in  England, 
provided  ^^  that  if  the  clear  profits  of  such  lands  shall  not  be 
iound  by  inquest  of  twelve  men  to  be  sufficient  within  seven 
jears,"  etc.,  then  the  sheriff  shall  so  certify  and  a  writ  of  vendi- 
tioni exponas  shall  issue.    The  context  of  the  word  "  reprises  " 
here,  and  its  use  in  connection  with  "  clear  profits  "  make  its 
meaning  plain.    It  means  such  deductions  as  are  required  to  be 
made  from  gross  income  in  order  to  ascertain  the  clear  or  net 
profit.     Not  deductions  for  bad  management,  or  personal  short- 
comings of  the  holder  of  the  land,  or  from  fire  or  flood  or  similar 
casualty,  but  deductions  for  burdens  incident  to  the  land  as 
fiuch,  certainly  including  taxes,  charges  and  impositions  of  all 
kinds  which  attach  to  the  land  itself.     And  such  has  been  the 
judicial  imderstanding  of  the  word.     Thus  in  Mellon  v.  Camp- 
bell, 11  Pa.  415,  it  is  said  by  Coulter,  J.,  "  It  is  the  duty  of  the 
jury  to  fix  the  annual  clear  value  beyond  all  reprises  which  in- 
clude expenses  of  repairs,  taxes,  costs,  trouble,"  etc.    So  in 
Near  v.  Watts,  8  Watts,  819,  Kennedy,  J.,  says,  "  The  inquest 
was  to  ascertain  the  clear  yearly  value  of  the  estate  after  de- 
fraying all  expenses  and  charges  usually  incident  to  and  neces- 
sary for  the  enjoyment  thereof,"  and  again  in  the  same  case, 
drawing  the  distinction  between  an  extent  upon  a  life  estate 
and  upon  a  fee  simple,  he  sajs  in  regard  to  the  latter,  the  in- 
quest should  ^*take  into  consideration  all  the  liens  existing 
against  the  estate,  that  are  or  shall  become  payable  witliin  the 
seven  years,  as  composing  in  this  particular  instance  a  portion 
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of  what  has  been  considered  reprises ;  because  unless  the  aggre- 
gate of  the  rents,  issues  and  profits  beyond  the  amount  of  all 
such  liens  including  also  what  shall  be  deemed  necessary  to 
meet  repairs  and  discharge  all  public  assessments  thereon,  will 
pay, ''  etc.,  the  inquest  return  that  it  is  insufficient. 

The  act  of  1705  remained  on  the  statute  books  until  it  was 
substantially  re-enacted  by  the  existing  act  of  June  16, 1836^ 
and  the  legislative  and  judicial  use  of  the  word  *'  reprises  "  has- 
thus  continued  in  the  same  sense  for  nearly  200  years. 

From  these  definitions  and  history  of  the  word  it  is  clear 
that  in  the  essence  of  their  meaning  reprises  are  any  deductions 
necessary  to  be  made  from  a  gross  fund  in  order  to  show  a  net 
result  or  in  the  language  of  the  statutes,  "a  clear  profit.** 
And  the  lease  as  well  as  the  circumstances  under  which  it  was 
made  show  that  this  was  the  sense  in  which  the  parties  intended 
the  word  to  be  understood.  The  lessors  were  about  to  part 
with  their  coal,  and  with  the  possession  and  use  of  the  surface 
of  the  land,  for  an  indefinite  but  probably  long  continued  term^ 
During  this  term  the  lessees  were  practically  to  own  and  con- 
trol the  land,  to  take  its  profit,  and  on  the  other  hand  to  bear 
its  burdens,  while  the  lessors  as  compensation  for  their  practical 
relinquishment  of  the  advantages  of  their  ownership  were  to 
receive  a  rent  which  should  be  to  them  a  clear  profit.  Therefore 
they  used  a  technical  word,  but  one  as  general  and  comprehen- 
sive as  could  readily  be  found,  and  provided  that  the  rent  should 
be  paid  in  cash,  *^  clear  of  and  over  and  above  all  taxes  and 
reprises."  While  an  assessment  for  sewer  purposes  was  proba^ 
bly  not  in  direct  contemplation  of  the  parties  yet  it  belongs  to 
the  class  of  deductions  or  reprises  from  which  the  rent  due  the 
lessors  was  to  be  free. 

Judgment  affirmed. 
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Church  V.  Winton. 

Trusts  and  truslees^Purchase  by  trustee  at  his  awn  sale^Lachts, 

If  a  trustee  buys  the  trust  property  even  at  a  public  sale  which  is 
brought  about  or  in  any  way  controlled  by  himself,  he  will  be  presumed 
to  buy  and  hoid  for  the  benefit  of  the  trust.  But  the  trustee^s  title  as  pur- 
chaser is  not  void,  it  is  voidable  only  at  the  option  of  the  cestui  que  trust, 
and  when  the  latter  has  knowledge  of  the  facts  he  must  assert  his  right 
with  reasonable  diligence.  A  delay  of  twenty-one  years  will  deprive  the 
cestui  que  trust  of  his  right  to  relief. 

Where  a  married  woman  joins  her  husband  in  a  declaration  of  trust  of 
real  estate,  and  subsequently  the  husband  buys  in  the  property  at  his  own 
sale,  and  thereafter  the  wife  buys  the  property  at  a  sheriff's  sale  under  an 
execution  against  her  husband,  and  the  cestui  que  trust  takes  no  steps  to 
enforce  the  trust  until  more  than  twenty-one  years  from  the  date  of  the 
husband^s  purchase,  the  wife  has  a  title  clear  of  any  relation  of  trust  that 
she  may  have  had  before  the  purchase  of  the  property  by  her  husband  at 
the  sheriflTs  sale. 

It  seems  that  where  a  married  woman  joins  with  her  husband  in  a  dec- 
laration of  trust,  she  cannot  deny  the  trust,  whether  she  had  any  title  or 
not,  and  if  she  or  those  claiming  under  her  are  shown  to  have  any  of  the 
property  in  their  possession  her  declaration  will  be  conclusive  of  her  duty 
to  account 

Aigued  Feb.  22, 1900.  Appeal,  No.  435,  Jan.  T.,  1899,  by 
plaintiffs,  from  decree  of  C.  P.  Lackawanna  Co.,  March  T.,  1899, 
No.  5,  dismissing  bill  in  equity  in  case  of  Charles  J.  Church  et 
al.  V.  William  W.  Winton  et  al.  Before  Green,  0.  J.,  McCoL- 
LUM,  Mitchell,  Dean  and  Fell,  J  J.    Affirmed. 

Bill  in  equity  to  enforce  a  trust. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  Msigned  was  decree  dismissing  bill. 

Samuel  B.  Price  and  H.  M.  Hannah^  for  appellants. — The 
purchase  of  the  property  of  the  cestui  que  trust  by  the  trustee 
during  the  continuance  of  the  trust  is  presumed  to  be  for  the 
benefit  of  the  cestui  que  trust:  Wistar's  App.,  64  Pa.  60; 
Spencer's  App.,  80  Pa.  332 ;  Miggett's  App.,  109  Pa.  622 ;  Rich 
V.  Black  &  Baird,  173  Pa.  92 ;  Fisk  v.  Sarber,  6  W.  &  S.  18. 

A  married  woman  as  well  as  one  who  is  unmarried  may  be- 
come a  trustee :  Dundas  v.  Biddle,  2  Pa.  160. 
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As  between  trustee  and  cestui  que  trust,  in  the  case  of  an 
express  trust,  the  statute  of  limitations  has  no  application  and 
no  length  of  time  is  a  bar :  Perry  on  Trusts,  sec.  863 ;  Bruner 
V.  Finley,  187  Pa.  889 ;  Johnston  v.  Humphreys,  14  S.  &  R. 
894;  Walker  v.  Walker,  16  S.  &  R.  879;  Finney  v.  Cochran, 
1  W.  &  S  112 ;  Zacharias  v.  Zacharias,  23  Pa.  452 ;  Kane  v. 
Bloodgood,  7  Johns.  Ch.  Reps.  110 ;  Keller  v.  Rhoads,  89  Pa. 
620 ;  Yorks's  App.,  110  Pa.  78 ;  Barton  v.  Dickens,  48  Pa.  618. 

Ira  H.  Bums  and  John  P.  Kelley^  with  them  Joseph  0  Brien^ 
for  appellees. — An  heir  of  a  trustee  of  real  estate  cannot  be 
required  to  account  to  the  cestui  que  trust  for  the  acts  of  his 
ancestor,  although  he  may  inherit  real  estate  subject  to  the 
trust,  and  may  be  required  to  account  for  his  own  acts. 

In  Myer  v.  Myer,  187  Pa.  247,  the  principle  is  laid  down  that 
trustees,  etc.,  are  liable  only  for  the  amount  that  comes  into 
their  hands,  and  not  for  the  acts  of  each  other :  Baird's  App., 
8  W.  &  S.  469. 

Mrs.  Winton  was  incapable  of  declaring  a  trust  in  lands  in 
which  she  had  no  title,  for  a  trust  exists  where  the  legal  title 
is  in  one  for  the  benefit  of  another :  Chaffees  v.  Risk,  24  Pa. 
432 ;  Wallace  v.  Wainwright,  87  Pa.  263. 

None  but  the  owner  can  declare  a  trust :  Beach  on  Modem 
Equity  Jurisprudence,  sec.  160. 

The  rule  that  a  party  will  not  be  allowed  to  purchase  and 
hold  property  for  his  own  use  and  benefit,  to  which  he  stands 
in  a  fiduciary  i-elation  does  not  apply  when  the  sale  \&  made  by 
a  public  oflBcer  under  proceedings  adverse  to  the  interest  of  the 
cestui  que  trust,  and  tJie  trustee  has  not  the  means  in  his  power 
to  prevent  the  sale :  Chorpenning's  App.,  82  Pa.  816 ;  Fiske  v. 
Sarber,  6  W.  &  S.  18 ;  Penna.  Transportation  Co.'s  App.,  101 
Pa.  576 ;  Lusk's  App.,  108  Pa.  152. 

The  sherififs  sale  was  at  the  most  only  voidable :  Musselman 
V.  Eshleman,  10  Pa.  894. 

Opinion  by  Mb.  Justice  Mitchell,  May  21, 1900 : 

The  law  governing  this  class  of  cases  is  entirely  well  settled. 

If  a  trustee  buys  the  trust  property  even  at  a  public  sale,  which 

is  brought  about,  or  in  any  way  controlled  by  himself,  he  will 

be  presumed  to  buy  and  hold  for  the  benefit  of  the  trust.    But 
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the  trustee's  title  as  purchaser  is  not  void,  it  is  voidaUe  only 
at  the  option  of  the  cestui  que  trust,  and  when  the  latter  has 
knowledge  of  the  facts  he  must  assert  his  right  with  reasonable 
diligence. 

A  review  of  the  material  facts  is  all  that  is  required  to  show 
the  proper  application  of  the  law  in  this  case. 

In  1871,  W.  W.  Winton,  being  the  holder  of  the  legal  title, 
executed  a  declaration  of  trust  in  favor  of  Joseph  Church  for 
an  undivided  fourth  of  the  land  in  question.  In  this  declara- 
tion  his  wife  Catharine  Winton,  whose  representatives  and 
heirs  are  among  the  parties  defendant,  joined.  Why  she  did 
so  does  not  appear.  The  learned  judge  below  held  that  her 
joining  in  the  declaration  was  conclusive  of  notice  of  the  trust, 
but  on  the  technical  ground  that  she  had  no  title  he  held  that 
she  could  not  be  declared  a  trustee.  It  is  not  entirely  clear 
that  she  had  not  title  of  some  kind  though  it  is  not  disclosed, 
for  we  may  say  in  passing  that  the  transactions  shown  including 
the  various  deeds  and  agreements  between  Winton,  Dean  and 
the  other  owners  make  it  manifest  that  the  parties  had  inti- 
mate buisness  relations  that  have  not  been  made  known. 
Whether  this  results  from  the  death  of  the  principal  parties 
who  knew,  or  the  failure  of  those  that  are  left  to  make  full  dis- 
closure is  not  material,  but  the  fact  is  patent.  But  whether 
Catharine  had  any  title  or  not  in  view  of  her  express  declara- 
tion she  was  not  in  position  to  deny  the  trust,  and  if  she  or 
those  claiming  under  her  were  shown  to  have  any  of  the  pro- 
perty in  their  possession,  her  declaration  would  be  conclusive 
of  her  duty  to  account.  But  the  error  of  the  learned  judge, 
for  reasons  which  will  be  stated  later,  was  immaterial. 

Prior  to  Wintori's  acquisition  of  the  title  and  of  course  prior 
to  the  trust  Church  was  indebted  to  Winton,  under  a  judgment 
recovered  in  1869.  In  1877  a  scire  facias  to  revive  this  judg- 
ment was  issued,  served,  and  judgment  entered  for  want  of  an 
affidavit  of  defense.  Execution  was  issued  and  the  sheriff  sold 
the  whole  interest  of  Church  in  the  land  in  suit  to  Winton. 
The  title  under  this  sale  is  the  hinge  of  the  case.  Rules  to 
show  cause  why  the  sale  should  not  be  set  aside  were  granted 
by  the  court  though  the  record  and  the  proofs  fail  to  show  at 
whose  instance.  But  the  rules  were  discharged,  the  sheriff's 
deed  to  Winton  tnade  and  acknowledged  and  the  latter  and 
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those  claiming  under  him  have  been  in  possession  from  that 
time  till  the  present.  The  judge  finds  that  there  is  no  sufficient 
evidence  that  Winton  ever  recognized  the  trust  after  his  entry 
under  the  sheriffs  deed.  Church  lived  until  1898,  but  neither 
he  nor  any  one  claiming  under  him  made  any  move  to  assert 
his  equity  as  cestui  que  trust  against  the  purchase  by  his  trus- 
tee until  more  than  twenty-one  years  after  the  sheriff's  sale. 
It  was  then  far  too  late.  As  was  well  said  by  the  learned 
judge  below,  if  the  rules  to  set  aside  the  sale  were  obtained  by 
Church  he  had  his  day  in  court,  and  if  they  were  not  obtained 
at  his  instance  he  ought  not  to  have  waited  twenty-one  years 
to  overcome  the  natural  effect  of  the  sale.  A  much  shorter 
period  would  have  been  sufficient  to  bar  his  claim  in  equity  on 
account  of  laches,  for  as  already  said  the  cestui  que  trust  must 
assert  his  equity  with  reasonable  diligence.  But  beyond  the 
ground  of  laches,  where  no  actual  fraud  is  shown,  equity  adopts 
the  period  of  the  statute  of  limitations,  as  was  said  in  Mussel- 
man  V.  Eshleman,  10  Pa.  394,  a  case  on  all  fours  with  this,  and 
twenty-one  years  make  an  absolute  bar. 

Winton  therefore  acquired  Church's  title  freed  from  all 
equities,  and  when  subsequently  his  own  titie  and  interest  were 
sold  by  the  sheriff  on  a  creditor's  judgment  and  purchased  by 
Catharine  Winton,  she  acquired  a  title  clear  of  any  relation  of 
trust  that  she  may  have  had  before  the  sheriff's  sale  in  1877. 

Judgment  affirmed. 


196        no 
25  SC  371 


Frisbie  v.  McFarlane  (No.  I), 

Practioe-^udgmetU —  Verdict, 

A  judgment  most  conform  to  the  verdict  on  which  it  is  entered,  and  if 
a  verdict  is  rendered  against  two  parties  it  is  error  to  enter  judgment 
against  one  party  only. 

Conlract-^Breach — Defense^Set^ff-^Parinershdp. 

In  an  action  by  one  firm  against  another  firm  for  a  breach  of  contract 
where  the  defendants  set  up  breaches  by  the  plaintiffs  and  two  other  firms, 
on  the  theory  that  the  three  firms  are  identical,  the  charge  of  the  court 
is  inadequate  if  it  makes  no  reference  to  the  facts  that  the  three  firms 
were  distinct  not  only  in  name,  but  in  the  persons  of  the  partners,  and  in 
the  time  of  the  contracts  in  which  they  were  concerned.    In  such  a  case 
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the  jury  should  be  charged  that  the  presumption  is  that  the  firms  were 
not  identical,  and  that  the  burden  of  showing  that  they  were  identical  was 
upon  the  defendants.  A  statement  in  the  charge  that  it  was  a  material 
•question  in  the  case  whether  one  of  the  firms  was  financially  interested  in 
smother  of  the  firms,  is  misleading  and  erroneous. 

Argued  March  12,  1900.  Appeal,  No.  258,  Jan.  T.,  1899, 
by  plaintiffs,  from  judgment  of  C.  P.  Bradford  Co.,  Dec.  T., 
1893,  No.  331,  on  certificate  for  defendants  in  case  of  Hiram 
Frisbie  and  Horace  Kipp,  trading  as  Hiram  Frisbie  &  Co.  v. 
James  McFarlane,  J.  Thome,  Samuel  Thome,  trading  as  James 
McFarlane  &  Co.  Before  McCollum,  Mitohbll,  Dean, 
Fell  and  Brown,  JJ.    Reversed. 

Assumpsit  for  breach  of  contract.    Before  Lynch,  P.  J. 

The  court  charged  as  follows : 

[There  are  two  vital  questions  in  this  case,  well  worthy  of 
•consideration  by  you.  The  first  question  is,  were  these  three 
idleged  firms,  Hiram  Frisbie  &  Co.,  G.  W.  Kipp  &  Co.  and  Kipp 
&  Kizer,  in  fact,  one  and  the  same  firm  ?]  [1]  and  the  second 
is,  what  is  the  damage  ?  Now,  damage  means  simply  compen- 
sation given  to  one  for  the  actual  injury  suffered  by  him. 

In  1887,  James  McFarlane  &  Co.  were  the  owners  of  a  large 
tract  of  timber  land,  containing,  so  far  as  this  case  is  con- 
cerned, about  5,614  acres,  in  Sullivan  county,  and  these  other 
^nUemen  mentioned,  Frisbie,  Kizer  and  the  Kipps,  were  lum- 
bermen. On  December  28, 1887,  James  McFarlane  &  Co.  with- 
out giving  the  individual  names  of  the  firm,  entered  into  a 
written  agreement  with  Hiram  Frisbie  &  Co.,  without  also  giv- 
ing the  individual  names  of  this  firm,  by  which  McFarlane  &  Co. 
sold  all  the  hemlock  timber  on  the  lands  in  question  at  the  rate 
of  $1.76  for  every  cord  of  hemlock  bark  peeled  by  McFarlane  & 
Co.  on  these  lands.  There  was  a  certain  provision  that  McFar- 
lane &  Co.  should  peel  4,000  cords  the  first  year,  but  by  a  supple- 
mentary agreement,  entered  into  on  August  4,  1888,  that  was 
changed  to  2,000,  but  that  is  not  the  question  now.  Hiram 
Frisbie  &  Co.  agreed  to  pay  for  all  the  timber  the  price  of  $1.75 
per  cord.  If  peeled  in  1888,  they  "were  to  pay  one  third  of  the 
price,  as  rated  by  the  cord  of  bark,  on  or  before  June  10, 1889, 
snd  another  third  on  August  10, 1889,  and  the  last  third  on 
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November  10, 1889,  and  they  were  to  make  payments  in  the 
same  manner  in  each  of  the  succeeding  years.  FrisUe  &  Co* 
also  agreed  that  they  would  not,  without  the  consent  in  writing* 
of  McFarlane  &  Co.,  assign  this  contract  or  any  rates  thereof  ta 
any  parties  whatever.  Now,  the  amount  of  shortage  is  not  dis» 
puted,  as  I  understand  it  The  shortage  for  the  years  1891  and 
1892  is  admitted  to  be  4,545^^  cords.  So  that  if  there  were 
nothing  else  in  the  way,  the  plaintiffs  would  be  entitled  to  re- 
cover the  market  value,  less  $1.75,  the  price  agreed  to  be  paid 
for  the  timber.  The  amount  of  that  is  easily  figured  out,  and 
there  is  no  dispute  as  to  that  fact. 

[First,  then,  I  will  call  your  attention  to  a  few  matters  proper 
for  your  consideration,  and  one  of  them  is  whether  these  three 
alleged  firms  were  one  and  the  same  firm,  because  you  will  ob- 
serve that  if  they  were  in  fact  the  same  firm,  it  makes  a  great 
difference  in  the  result  here.  As  I  stated  on  the  trial,  it  is  a 
fact,  and  it  is  the  law,  that  names  do  not  matter,  but  what  wa8> 
the  fact  and  truth  as  to  that  question  ?  First,  consider  that  ia 
the  contract  of  1887  the  individual  names  are  not  given.  It  i» 
signed  "  Hiram  Frisbie  &  Co."  Shortly  after  this  contract  was- 
executed  it  seems  that  G.  W.  Kipp  appeared  upon  the  premises 
and,  as  he  states,  invested  some  money  for  an  interest  in  another 
firm,  the  firm  of  G.  W.  Kipp  &  Co.,  and  was  to  receive  a  sal- 
ary for  managing  the  firm  of  Hiram  Frisbie  &  Co.  So  far  as 
the  evidence  goes,  Frisbie  did  not  appear  upon  the  place  at  all* 
He  was  eliminated  from  the  business  and  from  this  case  at  a 
very  early  stage  of  the  case,  so  that  the  people  with  whom  you 
have  to  deal  are  Horace  E.  Kipp,  George  W.  Kipp  and  E.  F^ 
Kizer.  George  W.  Kipp  and  Horace  E.  Kipp  testify  now  on 
this  trial  that  George  W.  Kipp  was  not  one  of  the  firm  of 
Hiram  Frisbie  &  Co.  If  you  believe  from  this  evidence  that 
George  W.  Kipp  was  concerned  or  entitled  to  the  profits  of 
that  concern,  and  liable  for  the  losses,  he  was  a  partner,  no  mat* 
ter  what  he  testifies  to.  That  is,  if  you  believe  from  the 
evidence  that  that  was  the  case.  The  mere  fact  of  saying  a 
man  is  or  is  not  a  partner  does  not  make  him  a  partner  nor  re- 
lieve him  from  the  responsibility  of  a  partner.  George  W.  Kipp 
was  the  principal  manager  of  the  business.  What  did  Hiram 
Frisbie  &  Co.  do,  if  there  was  no  one  in  that  firm  but  Hiram 
Frisbie  and  Horace  E.  Kipp  ?    Substantially  nothing ;  because 
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at  an  early  stage  in  the  proceedings  the  stocking,  as  I  nnder- 
'  stand  it,  the  cutting  of  the  trees  and  getting  them  to  a  certain 
place,  which  you  will  remember,  was  let  by  G.  W.  Kipp  for 
Hiram  Frisbie  &  Co.,  as  he  says,  to  Patrick  Dorsey,  or  Dorsey 
Bros.,  so  that  you  have  Dorsey  stocking  and  G.  W.  Kipp  &  Co., 
or  Kizer,  manufacturing  and  selling.  What  Frisbie  &  Co. 
did  is  pretty  hard  to  discover,  if  the  firm  consisted  simply  of 
Hiram  Frisbie  and  Horace  £.  Kipp.]  [2] 

Next,  you  have  another  firm,  or  alleged  firm,  concerned  in 
this  matter,  of  ICipp  &  Kizer.  Tou  will  remember  what  they 
testified  to  as  to  that.  Now,  the  two  Kipps  and  Mr.  Kizer  have 
substantiaUy  testified  here,  although  I  do  not  pretend  to  give 
their  words — that  is  for  you  to  remember,  and  all  these  facts  are 
entirely  for  you  to  pass  upon  and  settle — the  two  Kipps  and 
Kizer  now  testify  that  they  were  not  financially  interested  in 
the  firm  of  Hiram  Frisbie  &  Co.  It  is  alleged,  and  you  have 
heard  the.  testimony  here,  that  at  a  former  trial  of  this  same 
case  in  this  court  they  did  testify  that  they  were  interested  as 
partners  in  the  firm  of  Hiram  Frisbie  &  Co.  Now,  you  are 
to  decide  that  question,  and  in  reaching  your  conclusion  you 
will  consider  the  appearance  of  the  witnesses  upon  the  stand, 
their  interest  in  the  case,  if  you  find  that  they  have  such  an  in- 
terest, their  contradictions  in  material  matters,  and  whether  they 
were  interested  financially  in  the  firm  of  Hiram  Frisbie  &  Co. 
is  a  material  question  in  this  case.  And  in  arriving  at  your 
conclusion  as  to  that,  you  will  consider  the  sort  of  men  they 
are,  their  business  ability  and  intelligence,  and  whether  they 
fully  understood  the  questions  and  answered,  knowing  what 
they  said.  If  they  did  at  a  former  tiial  answer,  with  a  full 
knowledge,  that  they  were  financially  interested  in  the  firm 
of  Hiram  Frisbie  &  Co.,  it  ought  to  have  very  great  weight 
with  you  in  determining  now  whether  they  were  members  of 
the  firm  of  Hiram  Frisbie  &  Co.  Several  of  the  persons  who 
testified  here,  you  will  remember,  admit  that  they  are  financially 
interested  in  the  result  of  your  verdict.  They  are  competent 
witnesses  under  the  present  law  of  this  state,  but  yon  must 
scrutinize  their  testimony  with  care,  because  we  all  know,  and 
the  law  recognizes  the  fact,  that  financial  interest  sometimes 
will  swerve  unconsciously  a  man  in  giving  his  testimony.  There 
are  very  many  other  matters  which  it  is  unnecessary  for  me  to 
Vol.  cxcvi — 8 
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go  over.    I  simply  call  your  attention  to  what  seems  to  be  the 
pith  of  this  branch  of  the  case. 

Certificate  and  judgment  for  defendants  for  t9,836.82.  Plain- 
tiffs appealed. 

Errors  assigned  were  (1, 2)  above  instructions,  quoting  them ; 
(3)  that  the  charge  was  inadequate  and  misleading;  (4)  in 
refusing  to  strike  off  judgment. 

William  Maxwell  and  Rodney  A.  Mercur^  with  them  James 
S.  Codding^  for  appellante. — ^If  the  general  effect  of  a  charge 
has  a  tendancy  to  mislead,  it  is  cause  for  reversal,  though  no 
particular  portion  of  the  charge  be  clearly  erroneous :  Wash- 
ington Mutual  Fire  Ins.  Co.  v.  Rosenberger,  3  W.  N.  C.  16 ; 
Peirson  v.  Duncan,  162  Pa.  187 ;  Erie  City  Pass.  Ry.  Co.  v. 
Schuster,  113  Pa.  412;  Bughman  v.  Byers,  21  W.  N.  C.  494; 
Phila.,  Wilm.  &  Bait.  R.  R.  Co.  v.  Alvord,  128  Pa..42 ;  Arm- 
strong V.  Hussey,  12  S.  &  R.  315 ;  Musselman  v.  East  Brandy- 
wine  &  Waynesburg  R.  R.  Co.,  2  W.  N.  C.  105;  L.  V.  R.  R. 
Co.  V.  Brandtmaier,  113  Pa.  610. 

A  judgment  must  follow  the  verdict :  Moser  v.  Mayberry, 
7  Watts,  12  ;  Nelson  v.  Lloyd,  9  Watts,  24 ;  Donnelly  v.  Gra- 
ham, 77  Pa.  274 ;  Murdy  v.  McCutcheon,  96  Pa.  436 ;  Cor- 
coran V.  Trich,  20  W.  N.  C.  372. 

One  of  two  partners  sued  jointly  has  a  right,  where  both 
have  been  served,  to  insist  that  the  plaintiff  shall  take  his  judg- 
ment against  both  defendants  or  neither:  Willard  v.  Grsjiam, 
1  W.  N.  C.  241 ;  Careon  v.  Carson,  25  W.  N.  C.  368. 

J.  McPherson  and  D.  C.  Be  Witt^  for  appellees. 

Opinion  by  Mb.  Justice  Mitchell,  May  21, 1900 : 
This  judgment  must  be  reversed  for  wide  departure  from  the 
-^verdict  on  which  it  was  entered.  Hiram  Frisbie  and  Horace 
Kipp,  trading  as  Hiram  Frisbie  &  Co.  brought  suit  against 
McFarlane  &  Co.  and  at  the  last  trial  the  jury  rendered  a  ver- 
dict for  defendants  with  a  certificate  in  their  favor.  The  par- 
ties stood  as  above  stated,  the  jury  were  sworn,  and  the  verdict 
rendered,  upon  the  record  in  that  form.  But  without  reg^ard 
to  aU  this,  judgment  was  entered  by  precipe  from  counsel  in 
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£avor  of  defendants  against  Horace  Kipp,  G.  W.  Kipp  and  E.  F. 
Kizer  tradlDg  as  Hiram  Frisbie  &  Co.,  for  the  amount  of  the 
certificate  given  by  the  jury.  Such  judgment  was  wholly  with- 
out warrant  of  any  kind.  A  judgment  must  conform  to  the 
verdict  on  which  it  is  entered.  The  addition  of  G.  W.  Kipp 
and  E.  F.  Kizer,  who  were  not  parties  at  all  to  the  suit,  is  the 
subject  of  a  separate  appeal  and  will  be  considered  in  that  case. 
But  the  omission  of  Hiram  Frisbie  was  error  of  which  Horace 
Kipp  has  just  cause  of  complaint.  Frisbie  was  his  coplaintiff 
on  the  record,  the  jury  were  sworn  and  the  verdict  rendered 
jointly  against  both.  There  was  no  authority  to  omit  one  from 
the  judgment. 

If  this  were  all  the  judgment  might  merely  be  reversed  and 
the  case  sent  back  for  the  entry  of  a  new  judgment  conforming 
to  the  verdict.     But  there  is  a  more  vital  error. 

The  action  was  for  breach  of  a  lumber  contract  in  writing 
between  Hiram  Frisbie  &  Co.  and  James  McFarlane  &  Co.  the 
names  of  the  individual  partners  of  either  firm  not  appearing 
in  the  contract.  The  breach  alleged  by  plaintiffs  was  admitted 
but  the  defense  was  upon  other  breaches  by  Frisbie  &  Co., 
G.  W.  Kipp  &  Co.  and  Kipp  &  Kizer,  the  essential  element 
of  the  defense  being  that  these  three  firms  were  identical.  A 
set-off  of  this  nature  against  the  parties  plaintiff  on  the  record 
is  available  to  the  defendants  as  was  held  in  Chambers  v.  Davis, 
3  Wharton,  40,  which  will  be  more  particularly  noticed  in  the 
next  case,  Kipp  et  al.'s  Appeal,  post,  p.  116.  But  under  the  cir- 
cumstances of  this  case  it  required  to  be  presented  to  the  jury 
with  particular  care  and  discriminating  reference  to  the  evidence. 
This  we  are  obliged  to  say  it  did  not  receive.  No  reference 
was  made  to  the  facts  that  the  three  firms  were  distinct  not  only 
in  name,  but  in  the  persons  of  the  partners,  and  in  the  dates  of 
the  contracts  in  which  they  were  concerned,  this  last  considei-a- 
tion  being  of  such  importance  that  the  contract  of  Kipp  &  Kizer 
on  which  they  were  brought  into  the  case  was  not  made  until 
after  this  suit  had  been  begun  by  Frisbie  &  Co.  The  presump- 
tion was  that  the  firms  were  not  identical,  and  the  burden  of 
showing  that  they  were,  was  upon  the  defendants,  but  no  hint 
to  that  effect  was  given  to  the  jury.  On  the  contrary  they  were 
charged,  inter  alia,  "  So  far  as  the  evidence  goes  Frisbie  did  not 
appear  upon  the  place  at  all.     He  was  eliminated  from  the  busi- 
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ness  and  from  this  case  at  a  very  early  stage  of  the  case,  so 
that  the  people  with  whom  you  have  to  deal  are  Horace  E.  Kipp, 
Geo.  W.  Kipp  and  E.  F.  Kizer."  And  again,  **  whether  they 
(G.  W.  Kipp  and  Kizer)  were  interested  financially  in  the  firm 
of  Hiram  Frisbie  &  Co.  is  a  material  question  in  this  case." 
For  one  firm  to  be  financially  interested  in  another  is  a  differ- 
ent thing  from  being  identical  with  it  in  such  sense  as  to  make 
l)oth  responsible  for  what  either  does,  yet  this  was  all  the  in- 
struction the  jury  received  on  this  subject.  We  are  obliged  to 
say  that  the  charge  was  not  only  inadequate  but  misleading. 
Judgment  reversed  and  venire  de  novo  awarded. 


116 


^oe_  .319  Frisbie  v.  McFarlane  (No.  2). 

Practice,  C,  P, — Parties—CertificcUe — Judgment, 

The  power  of  amendment,  while  very  extensive  in  aid  of  reaching  a 
just  result  on  the  merits  of  the  case,  does  not  extend  to  the  compulsory 
bringing  in  by  the  defendant  of  a  new  party  as  plaintiff.  The  defendant 
c'oiues  into  court  under  compulsion  but  the  plaintiff  must  come  voluntarily. 
There  is  no  process  known  to  the  law  by  which  one  man  can  compel  an- 
other to  sue  him. 

After  a  verdict  and  certificate  for  defendant,  parties  who  had  not  brought 
the  suit,  who  had  never  been  on  the  record,  and  as  to  whom  the  juiy  had 
not  been  sworn,  cannot  be  added  as  plaintiffs  by  praecipe  from  defendant's 
attorney,  and  if  judgment  is  entei-ed  against  the  plaintiffs  so  added,  it  will 
be  reversed  by  the  Supreme  Court. 

Where  a  defendant  is  sued  by  parties  whom  he  claims  are  not  all  of  the 
real  plaintiffs,  he  may  nevertheless  prove  his  set-off  against  the  plaintiffs 
of  record ;  but  if  he  wants  a  certificate  in  his  favor  against  the  absent 
parties,  he  should  plead  in  abatement,  and  probably  if  the  facts  are  only 
disclosed  during  the  progress  of  the  suit,  he  will  be  allowed  to  make  the 
plea  puis  darrein  continuance.  But  there  is  no  way  by  which  he  can  put 
them  on  record  against  their  will,  and  enter  judgment  against  them. 

Argued  March  12, 1900.  Appeal,  No.  76,  Jan.  T.,  1900,  by 
plaintiffs,  from  order  of  C.  P.  Bradford  Co.,  Dec.  T.,  1898, 
No.  331,  discharging  rule  to  strike  off  verdict  and  judgment  in 
case  of  Hiram  Frisbie  and  Horace  Kipp,  trading  as  Hiram 
Frisbie  &  Co.  v.  James  McFarlane,  J.  Thome,  Samuel  Thome, 
traduig  as  James  McFarlane  &  Co.  Before  McCollum,  Mitch- 
ell, Dean,  Fell  and  Bbown,  JJ.    Reversed. 
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Role  to  strike  off  verdict  and  judgment. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Hrror  a$$igned  was  the  order  of  the  court  discharging  the 
rule. 

William  Maxwell  and  Rodney  A.  Mercur^  with  them  Jame%  H. 
Codding,  for  appellants. — A  judgment  must  follow  the  verdict : 
Moser  v.  May  berry,  7  Watts,  12 ;  Nelson  v.  Lloyd,  9  Watts  24 ; 
Donnelly  v.  Graham,  77  Pa.  274 ;  Murdy  v.  McCutcheon,  95 
Pa.  435 ;  Corcoran  v.  Trich,  20  W.  N.  C.  872. 

This  amendment  was  not  necessary  for  the  trial  of  the  case, 
because  the  case  had  already  been  tried.  It  was  simply  an 
amendment  to  confirm  the  judgment  obtained  by  the  unwar- 
ranted action  of  the  defendant's  counsel,  which  power  they 
cannot  legally  exercise,  in  that  manner :  Loew  v.  Stocker,  61 
Pa.  847 ;  Rehfuss  v.  Gross,  108  Pa.  521 ;  Com.  v.  Dillon,  81* 
Pa.  44 ;  Patton  v.  Pittsburg,  etc.,  Ry.  Co.,  96  Pa.  169 ;  Fischer 
V.  Penna,  R.  Co.,  2  Pa.  C.  C.  R.  245. 

Another  reason  why  this  judgment  against  these  appellants 
cannot  be  sustained  is  the  rule  which  requires  that  when  an 
amendment  has  been  allowed  in  the  names  of  the  parties,  after 
the  jury  has  been  sworn,  they  must  be  resworn  according  to 
the  amended  condition  of  the  record  as  was  held  in  Maffitt  v. 
Rynd,  69  Pa.  880. 

D.  C.  De  Witt  and  J.  McPhersony  for  appellees. — G.  W.  Kipp 
and  E.  F.  Kiser  had  notice  of  the  filing  of  the  supplemental 
affidavit  of  defense,  an  opportunity  to  answer  and  defend,  and 
attempted  to  do  so.  It  is  not  the  case  of  taking  judgment 
against  a  party  not  served  with  process,  or  condemning  him 
without  an  opportunity  of  being  heard. 

It  may  be  as  a  general  rule  that  the  defendant  in  an  action 
has  only  to  do  with  the  legal  party  plaintiff.  But  to  this  rule 
there  are  many  exceptions.  It  is  the  policy  of  the  law  to  avoid 
multiplicity  of  suits,  when  the  rights  of  the  parties  can  be  de- 
termined in  a  single  one,  to  sustain  verdicts  and  judgments, 
when  a  case  has  been  tried  on  its  merits :  Armstrong  v.  Lancas- 
ter City,  5  Watts,  68 ;  Memphis,  etc.,  R.  R.  Co.  v.  Wilcox,  48  Pa. 
161 ;  Chambers  v.  Davis,  8  Wharton,  40 ;  Patton  v.  Pittsburg, 
etc.,  Ry.  Co.,  96  Pa.  169. 
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This  court  in  many  cases  has  treated  the  record  as  amended^ 
when  it  should  have  been  in  the  court  below :  Waite  v.  Palmer, 
78  Pa.  192 ;  Shryock  v.  Basehore,  82  Pa.  159. 

The  court  below  after  verdict  or  after  judgment,  while  the 
record  remains  with  it,  has  power  to  make  the  record  conform 
to  what  was  really  tried  before  and  found  by  the  jury :  Parks 
V.  Boynton,  98  Pa.  375 ;  Gold  v.  Scott,  5  Pa.  Superior  Ct.  269 ; 
Trego  V.  Lewis,  58  Pa.  469;  Wampler  v.  Shissler,  1  W.  &  S. 
365 ;  Shamburg  v.  Noble,  80  Pa.  158 ;  Fritz  v.  Heyl,  8  W.  N,  C. 
374. 

Parties  to  an  action,  whether  plaintiffs  or  defendants,  may 
be  struck  out  or  added,  whenever  such  amendments  are  neces- 
sary to  a  trial  on  the  merits :  Rangier  v.  Hummel,  37  Pa.  130. 

Statutes  relating  to  amendments  are  liberally  construed  in 
furtherance  of  trials  upon  the  merits :  Fidler  v.  Hershey,  90  Pa. 
863. 

Opinion  by  Mr.  Justice  Mitchell,  May  21, 1900 : 
The  irregularity  of  this  judgment  is  somewhat  startling. 
Hiram  Frisbie  and  Horace  Kipp  trading  as  Hiram  Frisbie  & 
Co.  brought  suit  against  the  defendants,  and  four  trials  were 
had  with  results  varying  from  a  verdict  for  plaintiffs  for  $1,000 
to  a  verdict  and  certificate  in  favor  of  defendants  for  $9,800. 
During  the  progi'ess  of  the  case  the  defendants  obtained  a  rule 
to  add  the  names  of  G.  W.  Kipp  and  E.  F.  Kizer  as  plaintiffs. 
This  rule  after  hearing  was  properly  discharged,  but  after  the 
verdict  and  certificate  for  defendants  at  the  last  trial,  the 
names  of  the  same  persons  were  added  as  plaintiffs  by  precipe 
from  defendants'  attorneys,  and  judgment  was  entered  in  favor 
of  the  defendants  against  the  plaintiffs  so  added,  now  ap- 
pellants, for  the  amount  of  the  certificate.  The  appellants  had 
not  brought  the  suit,  had  never  been  on  the  record,  and  the 
jury  had  never  been  sworn  as  to  them.  They  were  legally 
entire  strangers  to  the  action,  and  there  was  no  justification 
of  any  kind  even  for  the  court  to  enter  judgment  against  them, 
much  less  for  counsel  to  do  so  after  the  court  had  properly 
refused.  How  any  court  allowed  so  disorderly  a  proceeding 
to  stand  is  hard  to  comprehend. 

Counsel  for  appellees  have  cited  a  number  of  cases  in  which 
this  court  has  used  very  genei-al  language  as  to  the  power  of 
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amendment  by  adding  or  striking  off  parties,  etc.,  but  none 
of  them  afford  any  support  to  this  judgment.  The  power  of 
amendment  is  very  extensive  in  aid  of  reaching  a  just  result 
on  the  merits  of  the  case  but  it  does  not  extend  to  the  com- 
pulsory bringing  in  by  the  defendant  of  a  new  party  as  plain- 
tiff. The  defendant  comes  into  court  under  compulsion  but 
the  plaintiff  must  come  voluntarily.  There  is  no  process 
known  to  the  law  by  which  one  man  can  compel  another  to 
sue  him.  Even  in  equity  if  one  who  is  a  necessary  party  re- 
fuses to  join  as  complainant  he  must  be  brought  in  among  the 
defendants  though  his  interest  may  be  altogether  with  the 
plaintiffs,  as  not  infrequently  is  done  in  bills  for  partition. 
And  in  special  statutory  proceedings  to  compel  actions,  such 
as  rules  under  the  acts  of  1872  or  1893  on  a  claimant  out  of 
possession  to  bring  his  writ  of  error  or  ejectment  or  second 
ejectment,  the  rule  is  not  peremptory  that  he  shall  sue,  but 
in  the  alternative  that  he  sue  now  or  be  barred  hereafter. 
Cases  where  one  party  plaintiff  has  a  legal  right  to  use  an- 
other's name  as  plaintiff,  as  in  suit  by  partner  in  the  firm  name 
or  by  assignee  of  chose  in  action  in  the  name  of  the  assignor, 
stand  on  different  ground. 

Two  cases  are  so  urgently  relied  on  by  appellees  that  they 
may  be  specially  noticed.  In  Chambers  v.  Davis,  3  Whai-t.  40, 
suit  was  brought  by  A.  Chambers  to  the  use  of  Robert  Cham- 
bers against  Davis.  At  the  trial  defendant  offered  in  evidence 
a  receipt  for  a  note  in  part  payment,  signed  by  Lafferty  &  Cham- 
bers with  an  offer  to  prove  that  Lafferty  who  signed  the  receipt 
was  a  partner  of  Robert  Chambers,  the  use  plaintiff.  The  evi- 
dence was  admitted  and  the  question  of  partnership  left  to  the 
jury.  This  was  held  to  be  correct,  this  court  saying,  *'  if  Laf- 
ferty was  a  partner  at  the  time  the  debt  was  contracted,  his  re- 
ceipt of  a  note  on  account  of  part  of  the  claim  would  be  evidence 
of  payment  to  that  amount,"  that  is,  payment  to  a  partner  of 
the  plaintiff  is  a  good  payment  though  the  partner  is  not  on 
the  record.  That  is  sound  law,  but  is  far  short  of  allowing  the 
absent  partner  to  be  put  on  record  as  a  plaintiff  and  entering 
judgment  against  him. 

In  the  other  case,  Armstrong  v.  City  of  Lancaster,  5  Watts, 
68,  suit  was  brought  in  the  name  of  A.  to  the  use  of  B.  against 
the  defendant.    B.  offered  evidence  of  the  assignment  of  the 
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claim  to  him,  and  the  defendant  objeoted  that  the  suit  was 
really  by  A.  as  surviving  partner  of  A.  and  A.  and  there  were 
firm  creditors  who  claimed  that  the  suit  should  be  to  their  use. 
The  court  sustained  the  objection  but  this  court  reversed  on 
the  ground,  now  well  settled,  that  a  verdict  for  or  against  the 
legal  plaintiff  being  a  complete  protection,  the  defendant  had 
no  concern  with  disputes  among  the  use  plaintiffs.  Chief  Jus- 
tice Gibson  said  in  very  broad  terms,  "The  court  will  undoubt- 
edly search  out  the  actual  plaintiff  where  it  is  necessary,  and 
fix  on  him  the  responsibility  of  a  party  by  subjecting  him  to 
costs,  a  plea  of  set-off,  or  any  other  liability  that  may  be  nec- 
essary to  protect  the  defendant."  But  he  was  speaking  of  the 
conflicting  use  plaintiffs  in  the  case  before  him,  as  he  proceeds 
to  show  that  the  proper  practice  was  for  them  to  come  in  after 
verdict  and  have  their  rival  claims  adjudicated  on  an  issue  or 
otherwise  by  the  court  controlling  the  verdict  or  its  proceeds. 

Where  a  defendant  is  sued  by  parties  whom  he  claims  are 
not  all  of  the  real  fUintiffs,  he  may  nevertheless  prove  his  set- 
off against  the  plaintiffs  of  record,  as  was  done  in  Chambers  v. 
Davis,  supra,  but  if  he  wants  a  certificate  in  his  favor  against 
the  absent  parties  he  should  plead  in  abatement,  and  probably 
if  the  facts  are  only  disclosed  as  is  alleged  here,  during  the  prog- 
ress of  the  suit,  he  will  be  allowed  to  make  the  same  plea, 
puis  darrein  continuance.  But  there  is  no  way  by  which  he 
can  put  them  on  record  against  their  will  and  enter  judgment 
against  them. 

The  judgment  is  reversed  as  to  appellants  G.  W.  Kipp  and 
E.  F.  Eizer  and  their  names  ordered  to  be  struck  off  the  record. 


Digiti 


ized  by  Google 


SLINGLUFF  v.  SISLER.  121 

1900.]  Syllaba»— StatemeDt  of  Facts. 

Slinglu£E  V.  Sisler. 

AUachmerU  under  the  act  of  1869— -Re/two/  to  dissolve  attachment'^ury 
4rial, 

Where  the  coart  on  motion  refuses  to  dissolve  an  attachment  under  the 
act  of  1869,  the  question  whether  there  was  ground  for  issuing  it  is  settled, 
4md  cannot  be  reviewed  by  a  jury  either  on  the  trial  of  an  issue  to  deter- 
mine whether  the  debt  is  due,  or  in  a  separate  proceeding. 

ConsiiltUumal  law — Attaehment,  under  ad,  of  March  17,  1869. 

The  act  of  March  17,  1869,  relating  to  the  commencement  of  actions  by 
4ittachment  against  fraudulent  debtors  is  constitutional.  White  v.  Thielens, 
106  Pa.  173,  reaffirmed. 

Argued  May  8, 1900.  Appeal,  No.  99,  Dec.  T.,  1900,  by  P.  S. 
Newmyer,  assignee,  from  order  of  C.  P.  Fayette  Co.,  Dec.  T., 
1895,  No.  245,  discharging  rule  to  prosecute  attachment  in  case 
of  Slingluff,  Johns  &  Co.  v.  J.  G.  Sisler.  Before  Green,  C.  J., 
McCoLLTJM,  Fell,  Brown  and  Mestrezat,  JJ.    Affirmed. 

Rule  to  prosecute  attachment  with  effect  and  put  the  same 
at  issue  to  try  the  question  involved  therein. 

From  the  record  it  appears  that  the  writ  was  issued  on  Octo- 
ber 11,  1896,  and  was  served  personally  the  same  day.  Octo- 
ber 15, 1895,  on  petition  of  the  defendant  a  rule  was  granted  on 
the  plaintiffs  to  show  cause  why  the  attachment  should  not  be 
dissolved^  and  November  1, 1895,  the  defendant  moved  to  quash 
the  writ,  which  rule  was  discharged  and  motion  to  quash  denied 
and  refused  November  8, 1895,  after  having  been  argued  by 
counsel  and  fully  considered.  March  21,  1896,  a  second  peti- 
tion on  behalf  of  the  defendant  was  allowed  to  be  filed,  praying, 
inter  alia,  for  a  rule  on  plaintiffs  to  show  cause  why  the  attach- 
ment should  not  be  dissolved,  on  which,  April  14,  1896,  the 
court  ordered  and  directed  that  the  prayer  of  the  petition  of  de- 
fendant for  a  rule  to  show  cause  why  the  attachment  should 
not  be  dissolved  be  refused,  from  which  order  an  appeal  was 
taken  to  the  Supreme  Court,  where  the  appeal  was  quashed, 
and  again,  August  27, 1897,  the  defendant  made  motion  and 
presented  reasons  to  quash  and  dissolve  the  attachment,  where- 
xipon  the  court  denied  and  dismissed  the  motion  because  the 
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reasons  assigned  had  been  considered  by  the  court  on  two  for- 
mer applications  to  quash  and  dissolve  the  attachment.  On 
April  11, 1898,  the  defendant  appealed  from  the  foregoing  and 
other  orders  to  the  Supreme  Courts  alleging,  inter  alia,  error  in 
refusing  to  dissolve  the  attachment.  On  October  19, 1899,  the 
judgment  was  affirmed.  On  February  12, 1900,  the  court  dis- 
charged the  present  rule. 

Urror  assiffned  was  the  order  of  the  .court. 

Edward  Campbell^  for  appellants. 

2>.  M.  Hertzog,  with  him  U.  D.  Fulton^  for  appellee. 

Opinion  by  Mr.  Justice  Fell,  May  21, 1900  : 

The  questions  raised  by  this  appeal  have  all  been  definitively^ 
settled  by  the  decisions  of  this  court  adversely  to  the  appel- 
lant's contention.  Where  an  attachment  under  the  act  of  1869^ 
has  been  dissolved  the  case  goes  on  as  under  an  ordinary  sum- 
mons if  there  has  been  service  on  the  defendant :  Sharpless  v. 
Ziegler,  92  Pa.  467 ;  Biddle  v.  Blaxjk,  99  Pa.  380.  Where  the 
attachment  is  not  dissolved  the  plaintiff  of  course  retains  his 
lien.  Where  the  court  on  motion  refuses  to  dissolve  the  at- 
tachment the  question  whether  there  was  ground  for  issuing^ 
it  is  settled,  and  cannot  be  reviewed  by  a  jury  either  on  the 
trial  of  the  issue  to  determine  whether  a  debt  is  due  or  in  a 
separate  proceeding :  Walls  v.  Campbell,  126  Pa.  346.  In  this 
case,  the  court  having  refused  to  dissolve  the  attachment,  and 
judgment  for  the  debt  having  been  entered  against  the  de- 
fendant, he  had  no  right  to  an  issue  to  test  the  validity  of  the 
attachment,  and  his  rule  was  properly  discharged. 

The  constitutionality  of  the  act  was  expressly  upheld  in 
White  V.  Thielens,  106  Pa.  173,  and  this  decision  was  reaffirmed 
in  the  recent  case  of  Page  v.  The  Williamsport  Suspender  Co., 
191  Pa.  611,  in  which  the  supplemental  act  of  July  9, 1897  waa 
held  to  be  constitutional. 

The  order  of  the  court  is  affirmed. 
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Barnes  v.  Bamberger.- 

Foreign  aUachmentf—InUrpleader--AffidavU  of  defense. 
Where  a  garnishee  in  a  foreign  attachment  disclaims  all  interest  in  the 
funds  in  his  hands,  and  petitions  for  an  interpleader  between  the  plaintiffs 
in  the  foreign  attachment  and  a  person  claiming  the  fund  by  assignment 
from  the  defendants  in  the  foreign  attachment,  the  request  for  an  inter- 
pleader should  be  granted  without  requiring  the  money  to  be  paid  into 
court. 

The  interpleader  act  does  not  contemplate  a  payment  of  the  money  into 
court  and  a  disposition  of  the  controversy  by  the  court  without  a  jury. 

Foreign  attachment^ Interest — Costs. 

A  garnishee  in  an  execution  attachment  is  not  liable  for  interest  on  the 
money  in  his  hands  due  the  defendant  therein  while  the  action  is  pending ; 
and  in  all  attachment  cases  a  garnishee  without  fault  recovers  costs. 

Argued  March  21,  1899.  Appeal,  No.  387,  Jan.  T.,  189^  by 
defendants,  from  order  of  C.  P.  No.  3,  Phila.  Co.,  June  T., 
1898,  No.  244,  refusing  an  interpleader  and  making  absolute^ 
a  rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense, 
in  case  of  John  Barnes,  trading  as  John  Barnes  &  Co.,  to  use  of 
S.  J.  D.  Meade,  v.  Max  Bamberger,  Julius  Sondheim  and  Mor- 
ris Bamberger,  ti*ading  as  L.  Bamberger  &  Co.  Before  Ster- 
RBTT,  C.  J.,  McCoLLUM,  MiTCHELL,  DsAN  and  Fbll,  JJ. 
Reversed. 

Assumpsit  for  goods  sold  and  delivered. 

Rule  for  interpleader. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense. 

The  affidavit  of  defense  was  in  part  as  follows : 

Defendants  have  always  been  ready  and  willing  to  pay  the 
plaintiff  the  balance  of  his  claim,  but  before  they  had  a  reason- 
able opportunity  of  so  doing,  and  also  before  they  had  notice 
of  the  assignment  of  plaintiff's  claim  to  S.  J.  D.  Meade  or  any 
other  person,  they  were  served  on  April  9, 1898,  by  the  high 
sheriff  of  Philadelphia  county  with  a  writ  of  foreign  attachment 
with  bail  in  the  sum  of  $3,200  issued  against  the  said  plaintiff 
in  a  certain  action  of  assumpsit  instituted  by  George  Shupert 
against  John  Barnes,  trading  as  John  Barnes  &  Company,  the 
plaintiff  in  these  proceedings,  in  the  court  of  common  pleas  No.  1 
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of  Philadelphia  county  to  June  term,  1898,  No.  19,  wherein  and 
whereby  the  goods,  chattels,  lands,  tenements,  moneys,  credits 
and  interests  of  the  said  John  Barnes  trading  as  John  Barnes 
&  Company,  in  the  hands,  possession  and  control  of  L.  Bam- 
berger &  Company,  the  defendants  herein,  were  attached,  and 
the  said  L.  Bamberger  &  Company,  the  defendants  were  sum- 
moned as  garnishees. 

The  defendants  are  advised,  infoimed  and  believe,  in  view 
of  the  issuance  and  service  upon  them  of  the  writ  of  foreign 
attachment  aforesaid,  that  they  cannot  safely  pay  the  plaintiff 
the  amount  claimed  by  him  and  his  assignee  pending  the  dis- 
position of  the  proceedings  aforesaid,  wherein  the  amount  due 
the  plaintiff  by  the  defendants  has  been  attached. 

The  defendants,  by  reason  of  the  attachment  proceedings 
aforesaid  and  the  institution  of  this  suit,  on  July  13,  1898, 
filed  a  petition  in  accordance  with  the  provisions  of  the  act 
of  assembly  of  March  11,  1836,  wherein  the  facts  of  the  case 
were  fully  stated.  In  said  petition  defendants  offered  to  pay 
the  amount  claimed  into  court  or  dispose  thereof  as  the  court 
should  order,  and  further  prayed  that  the  court  should  order 
the  plaintiff  in  these  proceedings  and  the  said  George  Shupert, 
plaintiff  in  the  foreign  attachment  proceedings  aforesaid,  to 
interplead,  and  further,  to  make  such  rules  and  orders  in  the 
cause  and  issue  process  for  the  purpose  of  making  said  George 
Shupert  a  party  to  this  action  and  for  carrying  such  proceed- 
ing to  interplead  into  full  and  complete  effect,  and  that  this 
court  render  such  judgment  or  judgments  thereon  as  shall  be 
agreeable  to  the  rules  and  practices  of  the  law  in  like  cases. 

On,  to  wit:  October  8,  1898,  the  following  order  was  entered 
respecting  said  petition :  "  Rule  absolute  as  to  pay  the  money 
into  court ;  remainder  of  the  rule  discharged." 

The  defendants  are  advised  and  believe  that  the  order  afore- 
said will  not  afford  them  the  protection  to  which  they  are  rea- 
sonably entitled  under  the  act  of  assembly  of  March  11, 1836, 
for  the  reason  that  upon  payment  of  the  money  into  court 
without  the  plaintiff  herein  and  the  said  George  Shupert  being 
ordered  to  interplead,  it  will  be  possible  for  the  plaintiff  herein, 
upon  taking  judgment  for  want  of  an  affidavit  of  defense,  to 
take  possession  of  the  moneys  paid  into  court  as  aforesaid,  in 
consequence  whereof,  the  defendants  may  be  called  upon  to 
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make  a  second  payment  of  the  amount  claimed  to  the  said 
George  Shupert  in  the  event  of  the  attachment  issued  by  him 
as  aforesaid  being  held  good. 

By  reason  of  the  premises,  the  defendant  suggests  to  the 
court  that  any  judgment  entered  in  these  proceedings  be 
molded  so  as  to  afford  the  defendants  the  protection  which 
they  are  reasonably  entitled  to  receive  under  the  act  of  assembly 
of  March  11, 1836,  against  any  claim  which  the  said  George 
Shupert  may  or  shall  have  against  them  by  reason  of  the  attach- 
ment proceedings  aforesaid. 

The  court  made  alwolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense. 

Errors  assigned  were  (1)  in  discharging  defendants'  rule  to 
show  cause  why  the  plaintiff  herein  and  the  attaching'  creditor 
should  not  interplead  in  the  manner  provided  by  the  act  of  as- 
sembly of  March  11, 1836 ;  (2)  in  making  absolute  the  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense  against  L. 
Bamberger  &  Company,  without  so  molding  the  judgment  as  to 
protect  the  said  defendants ;  (3)  in  giving  judgment  for  want 
of  a  sufficient  affidavit  of  defense  against  L.  Bamberger  &  Com- 
pany, without  so  molding  the  judgment  as  to  protect  the  said 
defendants ;  (4)  in  allowing  interest  to  be  added  on  the  claim 
of  John  Barnes  from  the  date  upon  which  the  funds  in  the  hands 
of  said  defendants  were  attached  and  said  defendants  made 
garnishees  in  the  attachment  proceedings. 

William  Jay  Turner^  with  him  Edward  A.  Potter^  for  appel- 
lants.— An  interpleader  is  the  proper  method  of  determining  the 
ownership  of  a  fund  where  it  is  claimed  by  two  or  more  per- 
sons, and  the  person  seeking  the  interpleader  is  a  mere  stake- 
holder: Bechtel  v.  Sheafer,  117  Pa.  555;  DeZouche  v.  Garri- 
son, 140  Pa.  480 ;  Brownfield  v.  Canon,  25  Pa.  299. 

It  has  frequently  been  held  by  this  court  that  the  pendency 
of  an  attachment  is  not  a  bar  to  an  action  against  the  garnishee 
at  the  suit  of  the  legal  holder  of  the  debt  attached.  That  such 
judgment  neither  abates  nor  bars  the  action,  but  that  pleading 
it  gives  notice  of  the  claim  and  enables  the  court  to  mold  the 
judgment  so  as  to  protect  the  parties'  rights.  The  molding  of 
a  judgment  under  such  circumstances  is  manifestly  right :  Kase 
V.  Kase,  34  Pa.  128  ;  Brown  v.  Scott,  51  Pa.  867. 
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A  garnishee  in  a  foreign  attachment  is  not  liable  for  interest 
pending  the  attachment :  Mackey  v.  Hodgson,  9  Pa.  468  ;  Fitz- 
gerald V.  Caldwell,  2  DaU.  215 ;  Irwin  v.  Pittsburg,  etc.,  R. 
R.  Co.,  43  Pa.  488. 

Julius  C.  Levi^  for  appellees. — As  some  of  the  parties  litigant 
were  to  be  protected,  the  court  considered  that  protection  should 
fii"8t  be  given  to  the  plaintiff  to  whom  tlie  money  was  owing. 
The  appellee  takes  issue  with  the  argument  of  the  appellant 
that  if  the  money  had  been  paid  into  court  the  plaintiff  could 
proceed  to  judgment,  for  such  a  payment  would  have  been  a 
good  defense  to  the  action :  Beatty  v.  Lehigh  Valley  R.  R. 
Co.,  134  Pa.  294. 

It  is  submitted  that  the  molding  of  judgments  has  no  place 
in  this  controversy,  for  if  the  appellant  had  paid  the  money  into 
court  he  could  have  pleaded  such  payment  into  court  as  a  de- 
fense to  the  action :  Beatty  v.  Lehigh  Valley  R.  R.  Co.,  134 
Pa.  294 ;  Stern  v.  Jones,  7  Kulp,  19 ;  DeZouche  v.  Garrison, 
140  Pa.  430. 

Opinion  by  Mr.  Justice  McCollum,  May  23, 1900 : 
Two  months  prior  to  the  institution  of  this  suit  the  defend- 
ants therein  were  made  garnishees  in  a  foreign  attachment  pro- 
ceeding against  the  plaintiff,  by  George  Shupert.  The  defend- 
ants in  the  suit  aforesaid  admitted  that  they  were  indebted  in 
the  sum  of  $1,018.43  for  merchandise  purchased  by  them  of 
Barnes  &  Company,  between  March  22,  and  April  13,  1898, 
and  expressed  their  willingness  to  pay  said  sum  into  court  on 
such  terms  as  would  relieve  them  from  liability  to  be  put  to 
the  expense  of  defending  two  suits,  and  to  the  risk  of  being 
compelled  to  pay  said  sum  twice.  After  the  plaintiff's  state- 
ment of  claim  was  filed  and  before  a  plea  was  entered  the  de- 
fendants presented  a  petition  for  an  interpleader  between  the 
plaintiff  and  Shupert  and  in  which  they  averred  that  the  gar- 
;  ishee  proceedings  were  served  on  them  before  they  had  any 
notice  of  the  assignment  of  the  claim  to  the  use  plaintiff.  The 
petition  contained  an  offer  by  thje  defendants  to  pay  into  court 
the  sum  they  owed  for  merchandise  bought  of  Barnes  &  Com- 
pany or  to  dispose  thereof  as  the  court  should  order.  On 
July  13, 1898,  the  petition  was  filed,  with  the  aflBdavit,  and  on 
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due  consideration  a  rule  was  entered  to  show  cause  why  John 
Barnes  to  use  of  S.  J.  Meade,  and  George  Shupert,  should  not 
interplead  as  to  the  subject-matter  of  the  action,  and  why 
L.  Bamberger  &  Company,  defendants,  should  not  have  leave  to 
pay  the  money  into  court,  and  be  allowed  their  reasonable  costs ; 
rule  returnable  on  the  first  Saturday  of  October,  1898.  All 
proceedings  to  stay  pending  the  rule.  On  October  8, 1898,  the 
court  refused  to  order  the  plaintiff  and  the  attaching  creditor 
to  interplead  and  made  absolute  that  part  ot  the  rule  allowing 
the  defendants  to  pay  the  money  into  court.  No  reason  was 
stated  or  explanation  given  by  the  court  for  its  action.  The 
defendants  then  filed  an  aflBdavit  of  defense  admitting  the  claim 
but  again  setting  forth  all  the  facts  and  circumstances  of  the 
■case,  and  in  conclusion  asked  the  court  to  so  mold  the  judgment 
as  to  protect  them  from  a  double  liability  in  the  premises.  Upon 
a  rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense 
the  court  entered  judgment  against  the  said  defendants  for  the 
full  amount  of  plaintiff's  claim  with  interest,  and  refused  to 
mold  the  judgment  as  prayed  for. 

The  defendants  having  brought  themselves  within  the  letter 
and  spirit  of  the  act  of  March  11,  1836,  and  disclaimed  all  in- 
terest in  the  subject-matter  of  the  action,  the  court  should  with- 
out delay  or  hesitation,  have  granted  the  interpleader  prayed 
for.  The  payment  of  the  money  into  court  was  not  a  condition 
precedent  to  the  order  for  an  interpleader,  nor  was  the  entry 
of  a  judgment  in  the  suit  of  Barnes  &  Company  to  the  use 
of  Meade,  under  the  circumstances,  a  justifiable  proceeding. 
There  is  nothing  discoverable  in  the  conduct  of  the  defendants 
which  excused  the  action  of  the  court,  and  the  interpleader  act 
does  not  contemplate  a  payment  of  the  money  into  court  and 
a  disposition  of  the  controversy  by  the  court  without  a  jury. 
In  any  view  of  the  case  presented  by  the  record  it  was  error  in 
the  court  to  discharge  that  part  of  the  rule  relating  to  the  in- 
terpleader, and  to  enter  judgment  against  the  defendants. 

"  A  foreign  attachment  suspends  the  interest  on  so  much  of 
the  debt  attached  as  will  be  required  to  satisfy  the  plaintiff's 
demand,  whether  the  defendant  be  the  real  owner  or  not,  if  the 
debt  is  wrongfully  attached  the  owner  has  his  remedy  over 
against  the  plaintiff  in  the  attachment : "  Mackey  v.  Hodgson, 
S  Pa.  468. 
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^'A  garnishee  in  an  execution  attachment  is  not  liable  for  in- 
terest on  the  money  in  his  hands  due  the  defendant  therein^ 
while  the  action  is  pending;  and  in  all  attachment  cases  a  gar- 
nishee without  fault  recovers  costs :  "  Irwin  v.  P.  &  C.  Rail- 
road Co.,  43  Pa.  488. 

Judgment  reversed  and  rule  to  interplead  reinstated  and 
made  absolute. 


Blauvelt  v.  Kemon. 


196  128 

f  23  SC  *  22 

23  SC   528 


196         128 

215        *562 

31  SC  >559 


^^  Principal  and  surely— -Building  contract— Discharge  of  surety. 

20  SC  *2^^     A  surety  in  a  building  contract  will  not  be  discharged  because  of  changes 
19g        i^Siiiade  in  the  contract  between  the  owner  and  the  contractor,  where  the 

21  SC  *650  contract  expressly  provides  that  changes  may  be  made. 

Principal  and  surety — Building  contract — Discharge  of  surety — Overpay^ 
ment, 

A  claim  of  a  surety  on  a  building  contract  to  be  discharged  because  of 
overpayments  at  the  time  of  the  default  is  completely  met  by  proof  that 
the  alleged  overpayments  were  made  for  extra  work. 

Principal  and  surety— Opening  judgment— Building  contract— Cost  of 
completing  work. 

On  an  application  to  open  a  judgment  entered  against  a  surety  in  a 
building  contract,  the  court  will  not  consider  the  question  whether  the 
work  could  not  have  been  completed  for  less  than  what  the  owner  paid. 

Judgment— Opening  judgment— Discretion  of  court. 
An  application  to  open  a  judgment  entered  on  warrant  of  attorney  or  od 
a  judgment  note  is  addressed  to  the  equitable  powers  of  the  court  below, 
and  upon  an  appeal  to  the  Supreme  Court,  under  the  Act  of  April  4. 1877^ 
P.  L.  53,  the  question  is  whether  the  court  below  rightly  exercised  its- 
discretion  on  the  evidence.  It  is  a  mistake  to  suppose  that  the  court  to 
which  the  application  is  made,  cannot  judge  of  the  weight  of  the  evidence 
and  the  credibility  of  the  witnesses  but  in  every  case  where  there  is  a. 
conflict  of  testimony,  must  send  the  case  to  a  jury. 

Argued  March  21, 1899.  Appeal,  No.  412,  Jan.  T.,  1898,  by 
defendants,  from  order  of  C.  P.  No.  1,  Phila.  Co.,  March  T^ 
1897,  No.  691,  discharging  rule  to  open  judgment  in  case  of 
Ethelinda  Blauvelt  v.  Frank  P.  Kemon  and  Oeorge  Rowe.. 
Before  Stbrrbtt,  C.  J.,  MoColltjm,  Mitchell,  Dean  and 
Fell,  JJ.    Aflfirmed. 
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Rule  to  open  judgment. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  the  order  of  the  court  discharging  rule 
to  open  judgment. 

Peter  Boydy  for  appellant. — Any  alteration  of  a  contract  by 
the  principal  parties  without  the  assent  of  the  surety  is  fatal 
to  its  validity  as  against  the  surety :  Bensinger  v.  Wren,  100 
Pa.  500. 

A  surety  for  the  completion  of  work  to  be  performed  by  the 
principal  where,  by  the  terms  of  the  contract  the  principal  is 
to  be  paid  by  instalments,  is  discharged  if  the  principal  is  paid 
faster  than  the  contract  provides  :  Fitzpatrick  v.  McAndrews, 
12  Pa.  C.  C.  353. 

The  appellant  also  submits  that  the  charges  that  the  plain- 
tiff has  made  for  finishing  and  completing  the  work  are  so 
grossly  excessive  as  almost  to  amount  to  a  fraud. 

J.  Martin  Rommel^  for  appellee. — In  an  application  to  open 
a  judgment  entered  upon  a  warrant  of  attorney,  a  wide  discre- 
tion must  necessarily  be  exercised  by  the  court  below,  and  on 
appeal  the  Supreme  Court  will  only  reverse  where  this  discre- 
tion has  been  abused. 

The  facts  of  this  case  are  almost  similar  to  those  in  Barclay 
V.  Deckerhoof,  151  Pa.  379. 

The  alleged  overpayments  were  for  extra  work. 

Opinion  by  Mb.  Justice  McCollum,  May  23, 1900 : 
The  question  presented  on  this  appeal  is  whether  the  court 
below  erred  in  refusing  to  open  the  judgment  entered  on  the 
bond.  The  obligors  in  the  bond  are  Frank  P.  Kemon  and 
deorge  Rowe  and  the  obligee  in  it  is  Ethelinda  Blauvelt.  The 
bond  was  given  by  the  obligors  to  the  obligee  to  indemnify  her 
against  loss  arising  from  any  failure  of  Kemon  to  comply  with 
his  .covenants  and  agreements  in  a  contract  between  Ethelinda 
Blauvelt  party  of  the  first  part  and  Frank  P.  Kemon  party  of 
the  second  part,  relating  to  the  erection  and  construction  of 
nine  houses  upon  a  lot  or  piece  of  ground  situate  in  the  twenty- 
second  ward  of  the  city  of  Philadelphia.  By  the  terms  of  their 
Vol.  cxcvi— 9 
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contract  Kemon  was  bound,  inter  alia,  to  do  all  the  carpenter 
work  and  all  stair  building  required  in  the  ei'ection  and  con- 
struction of  the  nine  houses  above  mentioned,  "  to  push  the 
work  vigorously  and  keep  pace  with  all  the  other  mechanics  " 
and  "  in  case  of  delay  or  failure  to  perform  the  conditions  of  his 
contract  as  rapidly  as  required,"  then  the  party  of  the  first  part 
was  at  liberty  to  complete  the  work  and  charge  the  cost  thereof 
and  the  damage  resulting  therefrom  against  the  party  of  the 
second  part,  and  to  deduct  the  same  from  any  balance  due  to 
him  on  account  of  said  contract. 

The  contract  and  bond  accompanying  it  were  executed  the 
same  day,  and  while  the  obligors  in  the  latter  appeared  as  prin- 
cipals the  relation  of  Rowe  to  Kemon  was  that  of  a  surety  for 
the  performance  by  his  principal  of  the  work  he  had  contracted 
to  do  under  his  contract  with  the  party  of  the  first  part.  The 
application  to  open  the  judgment  was  made  by  and  in  the  in- 
terest of  the  obligors  who  claimed  that  Ethelinda  Blauvelt  had 
failed  to  comply  with  the  terms  of  her  contract  with  Kemon, 
and  thereby  released  them  from  liability  on  the  bond.  The 
principal  matters  alleged  as  cause  for  opening  the  judgment 
were  changes  made  in  the  contract  between  the  plaintiff  and 
the  contractor  without  notice  to  or  consent  of  the  surety,  over- 
payments by  the  plaintiff  to  the  contractor  to  the  detriment  of 
the  surety,  and  that  the  plaintiff  paid  too  much  for  the  work 
done  in  finishing  the  contract.  The  answer  to  the  first  allega- 
tion is  found  in  the  general  conditions  contained  in  the  speci- 
fications. These  conditions  are  not  printed  in  the  appellant's 
paper-book  but  the  condition  which  constitutes  the  answer  to 
the  charge  of  changes  in  the  contract  without  notice  to  the 
surety,  is  printed  in  the  appellee's  paper-book  and  is  as  fol- 
lows :  "  The  builders  reserve  the  right  to  make  alterations  in 
the  drawings  and  specifications,  and  by  so  doing  it  must  be  un- 
derstood by  the  contracting  parties  that  the  value  of  said  alter- 
ations are  to  be  made  by  the  said  architect  who  will  make  an 
equitable  allowance,  and  should  his  valuation  not  be  satisfac- 
tory then  the  alterations  shall  be  valued  by  three,  competent 
parties,  one  selected  by  the  builders  and  the  other  by  the  con- 
tractors, and  these  two  shall  have  the  power  to  name  a  third 
party ;  the  decision  rendered  must  be  binding  on  all  parties 
thereto."    The  admission  in  the  bond  that  the  obligors  had  ex- 
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amined  the  plans  and  specifications  which  contained  the  pr^n- 
eral  conditions  is  certainly  inconsistent  with  a  denial  of  tiie 
builders'  right  to  make  alterations  in  the  plans  and  specifica- 
tions on  the  terms  prescribed  in  the  condition  above  quoted. 
It  may  be  stated  in  this  connection  that  the  so-called  alterations, 
or  additions,  constituted  extra  work  amounting  to  $412.40 
which  according  to  Kemon's  testimony  he  was  to  receive  un- 
der a  subsequent  agreement  in  no  wise  affecting  the  original 
contract.  The  second  allegation  is  that  the  plaintiff  paid  the 
contractor  more  than  he  was  entitled  to  receive  at  the  time  of 
his  default  in  the  prosecution  of  the  work  he  had  undertaken, 
and  that  the  rights  of  the  surety  were  prejudiced  by  such  pay- 
ments. The  answer  to  this  is  found  in  the  testimony  of  Kemon 
and  Smith,  the  former  testifying  that  more  than  two  thirds  of 
the  work  was  done  at  the  time  of  his  default,  and  Smith  testify- 
ing that  "  it  was  in  the  neighborhood  of  two  thirds  done."  This 
view  of  the  state  of  the  work  as  presented  by  the  defendants 
is  absolutely  inconsistent  with  the  claim  of  overpayments  when 
the  payments  on  account  of  extra  work  are  considered.  No 
consideration  of  the  claim  that  the  plaintiff  paid  too  much  for 
finishing  the  work  is  necessary.  In  any  event  the  plaintiff  must 
sustain  a  loss  of  $1,746  by  reason  of  Kemon's  default.  Whether 
another  person  could  have  completed  the  work  for  less  than 
the  plaintiff  paid  is  a  matter  having  no  special  relation  to  the 
effort  of  the  surety  to  open  the  judgment  entered  on  the  bond. 
We  have  carefully  examined  and  considered  the  testimony 
submitted  by  the  defendants  in  support  of  the  claim  that  the 
court  should  open  the  judgment,  and  the  testimony  submitted 
by  the  plaintiff  in  answer  thereto.  Our  conclusion  from  the 
examination  is  that  the  weight  of  the  testimony  is  against  the 
claim  of  the  defendants.  On  an  application  to  open  a  judgment 
it  is  proper  for  the  court  to  weigh  the  evidence  and  decide 
according  to  the  preponderance  thereof,  and  the  court  will  not 
reverse  for  the  exercise  of  a  sound  discretion :  Wemet's  Appeal, 
91  Pa.  319.  An  ^application  to  open  a  judgment  entered  on 
warrant  of  attorney  or  on  a  judgment  note  is  addressed  to  the 
equitable  powers  of  the  court  below,  and  upon  an  appeal  to  the 
Supreme  Court,  under  the  Act  of  April  4,  1877,  P.  L.  53,  the 
question  is  whether  the  court  below  rightly  exercised  its  discre- 
tion on  the  evidence.    It  is  a  mistake  to  suppose  that  the  court 


Digiti 


ized  by  Google 


132  BLADVELT  v.  KEMON. 

Opinion  of  the  Court.  [196  Pa. 

to  which  the  application  is  made,  cannot  judge  of  the  weight  of 
the  evidence  and  the  credibility  of  the  witnesses  but  in  every 
case  where  there  is  a  conflict  of  testimony,  must  send  the  case 
to  a  jury :  Jenkintown  National  Bank's  Appeal,  124  Pa.  337. 
Applying  these  well  settled  principles  to  the  ca6e  at  bar  we 
cannot  convict  the  court  of  error  in  refusing  to  open  the  judg- 
ment. The  assignments  are  therefore  dismissed. 
Judgment  affirmed* 


Scott  V.  Scott. 

Arbitration— Reference— Appeal9^0bjecii(m  to  referee^Act  of  May  14, 
1874,  P.  L.  166. 

After  a  ease  has  been  referred  under  the  act  of  assembly  of  May  14, 1874, 
it  is  too  late  after  the  case  has  reached  the  Sapreme  Court  to  object  either 
to  the  form  of  the  report  or  to  the  fact  that  the  referee  was  not  "  au- 
thorized to  act  as  attorney  in  the  Supreme  Court,**  as  required  by  the  act 
of  1874. 

Mechanics^  liens — Apportionment — Separate  blocks  of  houses. 

There  is  nothing  in  the  statutes  to. prevent  a  material -man  from  filing 
a  separate  claim  against  each  block  or  sub-block  of  houses,  if  they  are  so 
different  in  size,  material  or  in  location  that  he  can  readily  know  to  which 
block  "the  several  items  of  his  demand**  were  furnished. 

Mechanics^  lien — Reference — Computation  of  judgment. 
Where  proceedings  upon  three  separate  mechanics*  liens  are  referred 
to  a  referee,  and  the  report  of  the  referee  specifies  the  amount  of  material 
furnished  on  the  credit  of  the  buildings  embi-aced  in  each  claim,  the  amount 
of  the  apportionment,  and  the  amount  of  the  general  credit  on  the  whole 
claim,  sui£cient  data  is  furnished  from  which  the  judgment  on  each  sci.  fa. 
may  be  computed. 

Arbitration — Conclusiveness  of  report  of  referee — Review. 

A  referee*s  findings  of  fact  supported  by  sufficient  testimony  and  con- 
firmed by  the  court  below  will  not  be  reversed  by  the  Supreme  Court,  ex- 
cept for  clear  error.  , 

Argued  March  23, 1899.  Appeal,  No.  29,  Jan.  T.,  1899,  by 
Theodore  L.  Scott  et  al.,  from  order  of  C.  P.  No.  2,  Phila.  Co., 
Sept.  T.,  1893, -No.  1335,  dismissing  exceptions  to  report  of 
referee,  in  case  of  John  H.  Scott  v.  Theodore  L.  Scott  and 
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John  E.  Roberts,  trading  as  Scott  &  Roberts  et  al.  Before 
Stbrrbtt,  C.  J.,  McCoLLUM,  Mitchell,  Dean  and  Fell,  J  J. 
Affirmed. 

Exceptions  to  report  of  John  M.  Campbell,  Esq.,  referee,  un- 
der act  of  May  14,  1874. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Errors  assigned  were  in  overruling  exceptions  to  report  of  ref- 
eree. 

Leoni  Melick^  of  Melich  ^  Potter^  for  appellants. — The  report 
was  bad  in  form:  Harris  v.  Hay,  111  Pa.  562;  Lewars  v. 
Weaver,  121  Pa.  268 ;  Pittsburg,  etc.,  R.  R.  Co.  v.  Evans,  63 
Pa.  250. 

The  following  cases  show  that  the  report  of  the  referee  is 
fatally  defective:  Butterfield  v.  Lathrop,  71  Pa.  229;  Marr  v. 
Marr,  110  Pa.  63 ;  Sweigard  v.  Wilson,  106  Pa.  207 ;  Com.  v. 
Equitable  Beneficial  Assn.,  137  Pa.  412 ;  Harris  v.  Hay,  111 
Pa.  562;  Lewars  v.  Weaver,  121  Pa.  268. 

John  G.  Johnson^  with  him  Henry  J.  Scott^  for  appellee. — 
The  referee,  beyond  question,  found  the  total  amount  of  the 
bill,  the  general  credit,  and  the  proper  original  apportionment. 
All  these  were  matters  of  fact  which,  when  found,  were  final : 
Sweigard  v.  Wilson,  106  Pa.  207 ;  Hotchkiss  v.  Roehm,  181  Pa. 
65 ;  Huckestein  v.  Kaufman,  173  Pa.  199 ;  Sargeant  v.  Clark, 
108  Pa.  588 ;  Reynolds  v.  Creveling,  Miles  &  Company,  177  Pa. 
267. 

The  liens  were  properly  filed :  West  Philadelphia  Brick  Co. 
V.  Johnson,  8  Pa.  Superior  Ct.  220 ;  Taylor  v.  Montgomery,  20 
Pa.  443 ;  Atkinson  v.  Shoemaker,  151  Pa.  153 ;  Fitzpatrick  v. 
Allen,  80  Pa.  292 ;  Schultz  v.  Asay,  2  Pennypacker,  411 ;  Goepp 
V.  Gartiser,  35  Pa.  130 ;  Young  v.  Chambers,  15  Pa.  267 ; 
French  v.  Kaign,  3  W.  N.  C.  495. 

The  referee's  action  was  a  finding  of  fact,  and  it  has  been 
held  by  this  court  that  it  will  not  review  such  findings :  Bid- 
well  V.  Pittsburg,  etc..  Pass.  Ry.  Co.,  114  Pa.  535 ;  Southern 
Maryland  R.  R.  Co.  v.  Moyer,  125  Pa.  506 ;  Leonard  v.  Smith, 
162  Pa.  284;  McGinn  v.  Benner,  180  Pa.  896;  Bruch  v. 
Phila.,  181  Pa.  588. 
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Opinion  by  Mb.  Justice  McCollum,  May  23, 1900 : 
The  discussion  of  this  case  by  counsel  for  appellants  has 
taken  a  wide  range  with  little  regard  to  the  assignments  of 
error  or  the  record.  The  proceedings  began  by  the  tiling  of 
three  apportioned  claims  for  mechanics'  liens  as  follows :  Claim 
No.  1333  against  three  houses  situate  on  the  east  side  of  Ring- 
gold street  in  the  city  of  Philadelphia;  claim  No.  1334  against 
twelve  houses  on  the  north  side  of  Arlington  street,  and  claim 
No.  1335  against  fouiteen  houses  on  the  south  side  of  Arlington 
street,  in  all  twenty-nine  houses  under  a  contract  for  mill  work 
and  lumber  for  thirty-one  houses,  the  price  of  the  mill  work 
being  stated  as  a  specified  amount  for  each  house  by  groups, 
"as  per  specification,"  and  the  lumber  at  specified  rates  by 
measurement.  The  bill  of  particulars  in  all  three  cases  con- 
tained a  copy  of  the  contract  just  referred  to,  and  items  of  ma- 
terial, with  dates,  quantities  and  prices.  The  apportionment 
designated  the  sum  claimed  against  each  house.  Separate  sci. 
fas.  were  issued  against  the  various  premises  embraced  in  the 
claim,  and  the  cases  were  put  at  issue.  By  agreement  in  writ- 
ing signed  by  plaintiff  and  by  John  E.  Roberts,  a  member  of  de- 
fendant firm,  for  the  firm  of  Scott  &  Roberts,  all  matters  in 
controversy  in  the  three  claims  above  recited  were  referred  to 
John  M.  Campbell,  Esq.,  "  as  referee  under  the  act  of  assembly 
of  May  14, 1874,  and  its  supplements,  whose  decisions  upon  all 
matters  of  fact  shall  be  final  and  without  appeal."  The  ref- 
eree's report  contained  specific  findings  as  to  the  ownership  of 
the  land,  as  to  the  dimensicms  of  the  lots  and  buildings,  as  to  the 
furnishing  of  materials  of  a  specified  amount  to  each  one  of  the 
three  sets  of  houses,  as  to  a  specific  apportionment  against  each 
building,  and  as  to  a  credit  to  be  allowed  generally.  All  these 
were  matters  of  fact  which,  when  found,  were  final.  On  the 
argument  of  this  appeal  not  only  were  some  of  these  questions 
sought  to  be  controverted,  but  numerous  questions  of  law  which 
were  not  suggested  before  the  referee  or  in  the  court  below. 
The  extent  of  this  irregularity  of  procedure  may  be  shown  by 
the  fact  that,  after  hearing  before  the  referee,  exceptions  filed 
and  hearing  in  the  court  below  and  other  proceedings  subse- 
quent to  decree,  it  is  now  suggested  for  the  first  time  that  the 
referee  is  not  "  authorized  to  act  as  attorney  in  the  Supreme 
Court,"  as  required  by  the  act  of  1874.    It  is  too  late  to  raise 
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such  objection  at  this  stage  of  the  proceedings.  The  same  may- 
be said  as  to  the  objection  to  the  form  of  the  report,  and  that 
"  the  lumber  was  furnished  under  one  contract  generally  and 
indiscriminately  to  buildings  separated  from  each  other  by  a  pub- 
lic street"  Under  Klinefelter  v.  Baum,  172  Pa.  652,  the  objec- 
tions are  too  late.  None  of  these  objections  are  properly  on 
the  record,  or  raised  by  the  specifications  of  error.  As  to  the 
last  point  no  authorities  are  cited  by  appellants  although  the 
question  in  various  forms  has  been  frequently  before  this  court. 
All  exceptions  might  well  be  dismissed  without  comment. 
But  since  the  question  as  to  filing  and  apportionment  of  claims 
has  been  elaborately  argued  by  appellee's  counsel,  and  as  it 
affects  the  status  of  all  the  claims  it  may  be  considered  as  if 
properly  on  the  record. 

The  question  is  a  novel  one,  but  one  of  greater  novelty 
than  diflBciilty.  It  is  true  that  Mr.  Justice  Kennedy  said  in 
Pennock  v.  Hoover,  5  Rawle,  309,  "  There  being  but  one  con- 
tract and  that  embracing  all  the  buildings,  there  could  be  but 
one  action  on  the  contract  and  only  one  lien."  But  this  case 
arose  before  the  acts  of  1831  and  1836  and  can  therefore  have 
no  weight  in  the  constniction  of  the  statutes.  Nor  are  we  un- 
mindful of  the  language  of  Mr.  Justice  Lovtrib  in  Taylor  v. 
Montgomery,  20  Pa.  443,  where  he  said,  "  The  mechanic's  lien 
laws  recognize  the  filing  of  one  lien  against  several  houses, 
and  the  apportionment  of  the  amount  among  them,  but  they 
do  not  define  the  cases  in  which  such  joint  lien  is  proper.  In 
order  to  obtain  such  a  definition  we  must  resort  to  the  analogy 
of  other  cases,  and  the  case  of  joint  contracts  requiring  joint  re- 
medies is  an  obvious  one."  But  this  distinction  has  been  repudi- 
ated in  subsequent  decisions  as  pointed  out  by  our  Brother  Mit- 
chell in  the  recent  case  of  Gordon  v.  Norton,  186  Pa.  168.  In 
the  case  last  cited,  and  after  referring  to  the  provisions  of  the  acts 
of  1831  and  1836  as  to  apportionment,  he  said :  "  There  is  noth- 
ing in  these  statutes  to  prevent  the  material-man  filing  a  sepaiute 
claim  against  each  block  or  sub-block  of  houses,  if  as  frequently 
happens  they  are  so  different  in  size,  material  or  in  location,  that 
he  can  readily  know  to  which  block  '  the  several  items  of  his 
demand '  as  the  statute  expresses  it,  were  furnished.  On  the 
contrary  that  would  seem  to  be  the  intent  of  the  act,  as  indi- 
cated in  the  preamble  setting  out  the  impossibility  of  knowing, 
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etc.,  as  the  basis  of  its  remedial  enactment.  The  contrary  con- 
struction does  not  seem  to  have  anything  to  rest  upon  but  the 
brief  suggestion  of  Justice  LowRiE  in  Taylor  v.  Montgomery 
of  the  analogy  of  joint  contracts  requiring  joint  remedies.  This 
analogy  however  has  never  been  adopted  as  the  basis  of  decision 
in  any  of  our  cases,  and  in  Geopp  v.  Gartiser,  35  Pa.  130,  it 
was  distinctly  disregarded  where  there  was  an  intervening 
street,  although  the  houses  were  the  property  of  one  owner 
and  were  all  erected  under  a  joint  contract.  Nor  is  the  ana- 
logy in  itself  either  close  or  controlling.  A  joint  action  on  a 
joint  contract  is  the  logical  requirement  of  a  logical  system 
of  pleading,  but  there  is  nothing  logical  about  mechanics' 
claims."  The  opinion  from  which  we  have  quoted  above  con- 
tains an  exhaustive  review  of  the  statutes  and  decisions  re- 
lating to  mechanics'  claims  and  the  enforcement  of  them,  and 
to  it  we  refer  for  an  interesting  and  instructive  discussion  of 
the  subject  to  which  it  relates.  It  seems  to  us  that  Gordon  v. 
Norton,  supra,  effectually  disposes  of  the  question  sought  to 
be  raised  here.  No  reason  is  suggested  why  the  filing  and 
apportionment  of  the  liens  in  this  case  are  not  legal,  and  it  is 
believed  that  none  can  be  given. 

The  remaining  points  of  contention  may  be  disposed  of  briefly. 
The  report  of  the  referee  specified  the  amount  of  lumber  and 
mill  work  furnished  on  the  credit  of  the  buildings  embraced 
in  each  claim  and  the  amount  of  the  apportionment;  also  the 
amount  of  the  general  credit  on  the  whole  claim.  As  the  ref- 
erence embraced  all  matters  of  controversy  in  the  three  claims, 
being  questions  of  charged  and  credits,  the  referee  properly 
found  the  amount  due  on  all  the  claims  to  be  the  total  amount 
under  the  contract,  less  the  general  payments  on  account  to- 
gether with  allowance  of  interest.  This  furnished  the  data 
from  which  the  judgment  on  each  sci.  fa.  could  be  computed. 
It  was  a  mere  matter  of  calculation.  It  has  not  been  demon- 
strated that  there  were  substantial  errors  therein. 

The  findings  of  the  referee  were  supported  by  an  abundance 
of  oral  testimony.  As  to  the  amount  of  material  furnished  the 
referee  reports  as  follows :  "  It  is  supported  by  the  evidence  of 
the  plaintiff  himself,  who  saw  most  of  it  delivered  by  Daniel 
Mishoe  who  swears  to  its  correctness,  and  by  William  S.  Weeks, 
an  expert  who  measured  the  houses  after  being  built,  and  to  a 
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very  large  extent  by  the  statement  rendered  by  the  defendants 
themselves.  It  is  true  that  Mr.  Roberts  denies  sending  this 
statement,  but  Mr.  Mishoe  who  seems  to  have  been  the  confi- 
dential man  of  both  sides,  swears  to  it,  and  defendant's  own 
letters  refer  to  the  sending  of  the  same.  It  is  idle  therefore  to 
maintain  that  the  referee's  finding  is  based  on  the  effect  of  the 
admission  of  the  liens."  The  other  objections  have  as  little 
merit. 

The  case  was  submitted  to  a  referee  by  mutual  agreement, 
both  parties  were  fully  heard,  and  an  award  was  made  which 
does  substantial  justice  between  the  parties.  No  reasons  have 
been  shown  which  call  for  a  reversal  of  the  judgment  of  the 
court  below.     All  the  specifications  of  error  are  dismissed. 

Judgment  affirmed. 


Harper's  Estate. 

Decedents'^  estates^  Claim  for  services — Parent  and  child — Evidence, 
A  claim  by  a  son  against  his  father^s  estate  for  services  as  general  super- 
intendent and  manager  of  the  affairs  of  his  father  when  living,  is  sufficiently 
established  where  three  disinterested  and  credible  witnesses  testify  to 
hearing  a  conversation  wherein  the  father  promised  the  son  that  if  ho  would 
go  on  as  he  bad  been  doing  he  would  receive  at  his  father^s  death  enough 
to  keep  him  for  the  balance  of  his  days,  and  this  is  confirmed  by  the  tes- 
timony of  four  witnesses  as  to  declarations  of  the  father  to  an  intent  to 
provide  for  the  son  if  he  continued  to  do  as  he  had  formerly  done. 

Argued  March  31,  1899.  Appeal,  No.  282,  Jan.  T.,  1898, 
by  the  Fidelity  Insurance  ^  Trust  &  Safe  Deposit  Company  ex- 
ecutor and  trustee,  et  al.,  from  decree  of  O.  C.  Phila.  Co.,  dis- 
missing exceptions  to  adjudication  in  the  estate  of  William 
Harper,  Jr.,  deceased.  Before  Stebbett,  C.  J.,  Gbben,  Mc- 
CoLLUM,  Dean  and  Fell,  J  J.    Affirmed. 

Exceptions  to  adjudication  awarding  $12,000  and  interest 
thereon  from  decedent's  death  to  claimant. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  a89igned  was  in  dismissing  exceptions  to  adjudication. 


196         137 
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Richard  L,  Ashhurst^  with  him  V.  Gilpin  Robinson^  A.  P. 
Douglass^  H.  S.  P.  Nichols  and  Joseph  De  F.  Junkin^  for  ap- 
pellants.— It  has  long  been  settled  that  the  evidence  necessary 
to  prove  the  kind  of  contract  attempted  to  be  set  up  here,  where 
the  parties  sustain  the  relation  of  parent  and  child,  needs  to  be 
especially  strong,  or  as  defined  in  the  cases  "  dii^ect  and  pos- 
itive," not  merely  what  would  be  clear  and  satisfactory  where 
there  is  no  such  relation :  Candor's  App.,  5  W.  &  S.  513 ;  Bash 
V.  Bash,  9  Pa.  260 ;  Hartman's  App.,  3  Grant,  271 ;  Walls's 
App.,  Ill  Pa.  460 ;  Graham  v.  Graham,  34  Pa.  475 ;  Barhite's 
App.,  126  Pa.  404;  MiUer's  Est.,  136  Pa.  239. 

Howard  W.  Page  and  S.  Davis  Page^  of  Page^  Allinson  ^  Pen- 
rose^ for  appellee. — A  valid  contract  existed  between  claimant 
and  decedent:  Kauss  v.  Rohner,  172  Pa.  481 ;  Snyder  v.  Castor, 
4  Yeates,  353;  Titman  v.  Titman,  64  Pa.  480;  Harrington  v. 
Hickman,  148  Pa.  401 ;  Thompson  v.  Stevens,  71  Pa.  161. 

Opinion  by  Mr.  Justice  McCollxjm,  May  23, 1900: 
The  appellants  contend  that  the  alleged  parol  agreement  be- 
tween the  deceased  and  the  claimant  is  not  established  by  the 
evidence.  It  seems  to  us  that  their  contention  in  this  respect 
overlooks,  or  discredits  the  testimony  of  at  least  three  disinter- 
ested and  credible  witnesses  who  while  at  work  on  a  building 
of  the  decedent  in  July,  1879,  heard  a  conversation  between 
him  and  the  claimant  respecting  the  payment  of  wages  by  the 
former  to  the  latter,  which  converstition,  according  to  the  testi- 
mony of  Bell,  terminated  in  the  decedent  saying  to  the  claim- 
ant, "Go  on  as  you  have  been  doing  as  long  as  I  live  and  at 
my  death  I  will  provide  for  you  the  balance  of  your  days." 
Purdy,  who^  was  working  with  Bell  at  the  time,  testified  that 
in  answer  to  a  question  of  the  claimant  concerning  the  pay- 
ment of  wages  the  decedent  said:  "Never  mind  Willie,  j'^ou 
go  on  as  you  have  been  doing  and  that  will  be  all  right ;  when 
I  die  I  will  leave  you  enough  to  keep  you  the  balance  of  your 
life."  Gihen  was  present  at  the  time  of  the  conversation  afore- 
said and  testified  that  in  answer  to  the  claimant's  question  re- 
specting wages  the  decedent  said :  "  You  go  on  and  do  as  you 
have  been  doing  and  I  will  look  after  you  as  long  as  I  live  and 
when  I  die  I  will  leave  enough  to  keep  you  the  balance  of  your 
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life.**  It  will  readily  be  seen  from  this  brief  reference  to  the 
testimony  of  the  witnesses  present  when  the  promise  or  agree- 
ment of  the  decedent  was  made  to  the  claimant  that  they  re- 
garded it  as  an  offer  by  the  decedent  accepted  by  the  claimant. 
From  that  time  on  the  claimant  remained  in  the  service  of  the 
decedent  while  he  lived ;  he  labored  faithfully  for  and  in  the 
interest  of  the  decedent  and  was  the  general  superintendent 
and  manager  of  his  affairs.  No  one  can  question  his  fidelity 
to  the  trust  reposed  in  him.  Aside  from  the  testimony  of  the 
witnesses  named  there  is  the  testimony  of  eleven  witnesses, 
four  of  whom  testified  to  declarations  and  statements  made  by 
the  decedent  to  the  effect  that  if  the  claimant  continued  to  do 
as  he  had  formerly  done  he  would  at  his  death  provide  for  him 
for  the  balance  of  his  life.  Seven  witnesses  testified  as  to  the 
nature  of  the  work  performed  by  the  claimant  for  the  decedent, 
as  to  his  capacity  for  it  and  the  value  of  the  services  rendered. 
The  testimony  on  this  point  is  creditable  to  the  claimant,  and 
shows  that  he  was  regarded  by  the  decedent  as  indispensable 
to  him  in  the  manageilaent  of  his  affairs.  Patterson,  a  nephew 
of  the  decedent  is  the  only  person  called  by  the  appellants  as 
a  witness  in  their  behalf.  He  testified  that  he  was  surprised 
to  learn  that  there  was  nothing  definitely  fixed  between  the 
decedent  and  the  claimant;  thus  showing  that  the  relations  be- 
tween them  were  such  as  he  supposed  would  have  produced  a 
different  result.  It  is  plain  enough  that  the  will  was  not  as 
he  expected  it  to  be.  The  discovery  of  a  receipt  signed  by  the 
claimant,  and  the  reflection  upon  his  habits,  were  not  such  as 
to  deny  to  the  latter  the  compensation  for  the  services  he  ren- 
dered. 

Upon  a  careful  examination  and  consideration  of  the  testi- 
mony we  are  satisfied  that  the  conclusion  arrived  at  by  the  au- 
diting judge  and  affirmed  by  the  court  in  banc  is  correct.  The 
case  as  presented  is  in  line  with  Thompson  v.  Stevens,  71  Pa. 
169.  The  specifications  of  error  are  overruled  and  the  decree 
of  the  court. below  is  affirmed,  the  costs  to  be  paid  by  the  ap- 
pellants. 
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Finley's  Estate. 

Orphans^  court  practice— Bill  of  review. 

Where  a  bill  of  review  does  not  set  forth  any  of  the  grounds  for  review 
stated  in  the  act  of  October  13,  1840,  but  charges  that  the  settlement  of 
the  accounts  and  the  decrees  thereon  were  obtained  by  fraud  and  imposi- 
tion, and  it  appears  that  the  bill  was  not  filed  until  seventeen  years  after 
the  fii*st,  and  three  years  aft^r  the  second  account  had  been  confirmed, 
vei-y  strong  and  satisfactoiy  reasons  must  be  shown  to  move  the  court  to 
disturb  the  decrees,  and  the  fraud  alleged  will  not  be  presumed,  but  nuist 
be  proved. 

Where  petitioners  for  a  bill  of  review  knew  or  by  due  diligence  could 
easily  have  known  before  the  accounts  were  confirmed  of  every  item 
which  they  allege  was  illegally  omitted  from  the  accounts,  and  also  knew 
of  the  filing  and  auditing  of  the  accounts,  and  the  items  are  self  explan- 
atory and  show  on  their  face  no  concealment  and  there  is  no  error  of  law 
in  the  record  or  after  discovered  evidence,  the  petition  will  not  be  granted, 
although  there  are  averments  that  the  accountants  took  charge  of  all  the 
estate  without  consultation  with  the  parties  in  interest,  and  assured  the 
parties  that  the  accounts  were  coirect,  and  such  assurances  were  relied 
upon  by  the  parties  without  taking  the  advice  of  counsel. 

Orphaiis^  court  practice — Bill  of  review— Demurrer— Answer. 

Where  a  demuiTer  and  answer  were  filed  to  a  petition  for  a  bill  of  re- 
view, and  by  leave  of  court  the  answer  was  subsequently  withdrawn,  ex- 
cept so  much  thereof  as  demurred  to  the  petition,  the  demurrer  may  be 
treated  as  having  been  filed  with  leave  of  court  after  the  answer  had  been 
withdrawn.  There  was  no  eiTor  therefore  in  hearing  the  case  on  the  peti- 
tion and  demurrer. 

Mitchell,  J.  dissented. 

Argued  March  26,  1900.  Appeal,  No.  430,  Jan.  T.,  1899, 
by  Elizabeth  Vandyke  et  al.,  from  decree  of  O.  C.  Phila.  Co., 
Jan.  T.,  1882,  No.  231,  sustaining  demurrer  to  petition  for  review 
in  the  estate  of  Thomas  Finley,  deceased.  Before  Grben,  C.  J., 
McCoLLUM,  Mitchell,  Brown  and  Mbstrbzat,  JJ.  Af- 
firmed. 

Demurrer  to  petition  for  bill  of  review. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Hrrors  assigned  were  (1,  2)  in  hearing  and  considering  the 
demurrer ;  (3)  in  sustaining  the  demurrer. 
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Richard  P.  White^  with  him  Thoma9  Earle  WhitCy  for  ap- 
pellants.— The  demurrer  was  overruled  by  the  answer :  Bar- 
bey's  App.,  119  Pa.  413;  1  Daniel  Chan.  Pr.  ♦660;  Mitford 
Eq.  PI.  *209 ;  Story's  Eq.  PL  sec.  442. 

The  demurrer  being  overruled  by  the  answer,  the  court  below 
could  not  remstate  it. 

The  learned  court  below  erred  in  the  application  of  the  rule 
that  when  an  account  is  settled  and  confirmed  it  can  only  be 
reviewed  as  a  matter  of  right  for  error  of  law  apparent  on  the 
face  of  the  record,  or  for  new  matter  which  has  arisen  since  the 
decree :  Story's  Eq.  PI.  sec.  407 ;  Mitchell  v.  Kintzer,  6  Pa. 
216;  McNeel's  Est.,  68  Pa.  412. 

The  petition  shows  such  frauds  by  the  executors  as  to  war- 
rant a  rehearing :  Story's  Eq.  PI.  sec.  251 ;  Johoson  v.  Bliss, 
11  W.  N.  C.  293 ;  Oeslager  v.  Fisher,  2  Pa.  467 ;  Reed  v.  Mel- 
lor,  122  Pa.  635 ;  2  Lewin  on  Trusts,  *504 ;  Wykoff  v.  Wy- 
kofif,  3  W.  &  S.  481 ;  Martin's  App.,  23  Pa.  433 ;  Datesman's 
App.,  127  Pa.  348 ;  Whelen's  App.,  70  Pa.  410 ;  Kuhns's  App., 
87  Pa.  100 ;  Montgomery  Web  Co.  v.  Dienelt,  133  Pa.  685. 

The  petitioners  are  not  barred  by  the  limitation  of  the  act  of 
1840  or  by  laches:  Kuhns's  App.,  87  Pa.  100;  Bispham's  Eq. 
sec.  203. 

Jamez  Aylward  Develin  and  John  Q.  Johnson^  for  appellees, 
cited  Cramp's  App.,  81  Pa.  90,  Lehr's  App.,  98  Pa.  25,  Scott's 
App.,  112  Pa.  427,  Stewart's  Est.,  15  Pa.  C.  C.  383,  Priest- 
ley's App.,  127  Pa.  432,  Adam's  Est,  183  Pa.  134,  Thomas's 
Est.,  184  Pa.  640,  Scott's  App.,  112  Pa.  427,  and  Milligan's  App., 
82  Pa.  395. 

Opinion  by  Mb.  Justice  Mestbezat,  May  21, 1900 : 
The  court  below  has  rightly  disposed  of  this  case,  and  the 
r^jisons  assigned  and  authorities  cited  in  the  opinion  of  the 
learned  judge  sustaining  the  demurrer  clearly  vindicate  the 
correctness  of  his  conclusions. 

This  was  a  petition  for  the  review  of  the  two  accounts  filed 
by  the  executors  of  Thomas  Finley,  deceased.  The  deced- 
ent died  October  24,  1879.  The  first  account  was  filed  in 
March,  1882,  and  was  adjudicated  and  confirmed  in  April,  1882. 
It  appears  from  the  adjudication  that  this  account  was  duly 
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vouched.  At  the  audit  of  the  account  Mrs.  Ban-on  appeared 
by  counsel  and,  although  it  is  denied  in  the  petition,  the  ad- 
judication which  is  made  part  of  the  petition,  shows  that  Eliza- 
beth Vandyke,  J.  F.  Moffett,  Charles  W.  Finley  and  Wil- 
liam E.  Finley  appeared  in  person.  The  second  account  was 
filed  by  the  executors  in  March,  1896,  and  was  adjudicated  and 
confirmed  in  April,  1896.  It  appears  from  the  adjudication  that 
the  various  items  of  the  account  were  properly  vouched  in  the 
presence  of  counsel.  At  the  time  of  the  audit  of  the  account, 
all  the  interested  parties  were  of  age  and  the  auditing  judge 
finds  that  "  the  several  parties  in  interest,  by  writing  attached 
to  the  account  or  through  their  counsel,  admitted  its  correct- 
ness and  requested  its  confirmation."  On  October  14,  1897, 
a  citation  was  issued  to  the  parties  in  interest  to  show  cause 
why  the  security  to  be  entered  by  the  life  tenant  should 
not  be  fixed  in  the  sum  named  in  said  citation.  Service  of 
this  citation  was  duly  made  and  answers  thereto  were  filed 
by  Isabella  F.  Mofifett  and  W.  H.  Barron,  guardian  of  the 
children  of  Mrs.  Katharine  Barron,  deceased.  A  decree  was 
made  by  the  court,  March  5,  1898,  fixing  the  amount  of  the  se- 
curity to  be  given  by  the  life  tenant  at  the  sum  of  ^2,421.60, 
and  it  was  ordered  that  the  balance  for  distribution  under  the 
adjudication  of  the  second  account  should  be  paid  to  Mi-s. 
Elizabeth  Finley,  the  life  tenant,  on  her  entering  security  in  said 
sum.  The  second  account  seems  to  have  been  treated  by  the 
parties  as  a  final  account,  but  the  decree  thereon  awai-ding  to 
the  life  tenant  the  balance  in  the  hands  of  the  executors  pro- 
vided that  it  should  not  affect  the  rights  of  the  interested  par- 
ties against  the  executors  for  the  alleged  loss  of  the  interest  in 
the  schooner  "  R.  S.  Graham." 

No  objection  was  made  to  the  adjudication  of  either  account 
until  the  petition  for  review  was  filed  April  24,  1899,  by  the 
appellants  who  represent  four  of  the  seven  interests  in  the 
estate.  This  was  seventeen  years  after  the  first  and  three 
years  after  the  second  account  had  been  confirmed.  After 
this  lapse  of  time,  very  strong  and  satisfactory  reasons  should 
be  shown  to  move  the  court  to  disturb  decrees  confirming  ad- 
judications entered  under  the  facts  in  this  case.  It  is  clear,  as 
shown  by  the  court  below,  that  the  appellants,  under  the  facts 
disclosed  in  their  petition,  are  not  entitled  to  have  these  ac- 
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counts  reviewed  for  error  of  law  apparent  on  the  record,  or  for 
new  matter  arising  since  the  decree,  or  for  new  proof  discov- 
ered after  the  decree  and  which  could  not  possibly  have  been 
used  when  the  decree  was  made.  These  are  the  grounds  on 
which  a  review  of  an  account  can  be  had  under  the  act  of 
October  13, 1840.  While  this  is  conceded,  yet  it  is  contended 
that  the  appellants  are  entitled  to  a  review  because  the  settle- 
ment of  the  accounts  and  the  decrees  thereon  were  obtained  by 
fraud  and  imposition.  In  such  case,  it  is  claimed,  the  rule 
that  accounts  can  only  be  reviewed  for  error  of  law  and  dis- 
covery of  new  matter  has  no  application. 

It  is  true  that  fraud  vitiates  everything  it  touches  and  its 
beneficiary  can  find  no  protection  or  assistance  in  a  court  of 
justice.  Yet  it  is  equally  well  settled  that  fraud  will  not  be 
presumed  but  must  be  alleged  as  well  as  proved.  The  allega- 
tions in  the  petition  presented  by  the  appellants,  even  if  true, 
and  we  must  so  regard  them  on  this  demurrer,  do  not  establish 
fraud  on  the  part  of  the  accountants.  The  errors  alleged  and 
sought  to  be  corrected  in  the  accounts  are  mistakes  in  debits 
and  credits,  and  the  failure  to  account  for  assets  of  the  esttite. 
It  is  averred  in  the  petition  that  the  executoi-s  claimed  and 
were  allowed  credits  for  moneys  which  should  have  been  paid 
by  the  life  ti^nant,  for  a  large  sum  expended  illegally  in  the 
erection  of  tlie  new  Crescentville  mill  and  for  moneys  received 
as  income  and  paid  to  the  widow.  It  is  further  averred  that 
the  accountants  neglected  to  charge  themselves  with  certain 
loans  and  ground  rent  they  had  received  and  with  profits  re- 
ceived in  running,  the  schooner  "  R.  S.  Graham,"  and  that 
the  estate  suffered  a  loss  in  the  management  of  said  schooner. 
But  in  these  averments  where  does  fraud  appear?  There  was 
no  attempt  on  the  part  of  the  executors  to  conceal  the  fact  that 
they  claimed  the  credits  stated  in  their  accounts  and  such  at- 
tempt would  necessarilyi  have  been  ineffectual  had  it  been 
made.  Nor  did  the  executors  mislead  or  could  they  have  de- 
ceived the  apellants  as  to  the  loans  alleged  to  have  been  illegally 
omitted  from  the  accounts.  Credits  for  the  alleged  repayment 
of  the  loans. as  well  as  the  failure  of  the  executors  to  charge 
themselves  with  said  loans  were  shown  by  the  accounts  and 
hence  the  appellants  knew  or  should  have  known  the  fact. 
Their  supine  negligence  alone  could  have  prevented  them  from 
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knowing  what  was  thus  clearly  disclosed.  As  to  the  ground 
rent,  the  effect  of  its  omission  from  the  account  need  not  be  dk- 
cussed.  The  appellees  through  their  counsel  agree,  upon  a 
citation  to  file  a  supplemental  account  embracing  it  and  then 
the  right  to  the  fund  may  be  determined. 

So  far,  therefore,  as  the  items  included  in  or  omitted  from 
the  accounts  are  concerned  there  is  no  ground  whatever  on 
which  to  base  a  claim  of  fraud.  They  were  known  or  should 
have  been  known  to  the  appellants  and  there  is  nothing  dis- 
closed in  the  petition  from  which  an  inference  of  fraud  on  the 
part  of  the  accountants  may  properly  be  drawn.  As  to  the 
schooner  "  R.  S.  Graham,"  the  appellants  knew  that  the  testa- 
tor's interest  in  it  was  held  by  the  executors  as  an  asset  of  the 
estate  when  the  first  account  was  filed  in  1882  and  the  adjudica- 
tion of  this  account  disclosed  to  the  appellants  the  further  fact 
that  the  auditing  judge  suggested  that  the  vessel  should  be 
sold  and  the  proceeds  brought  into  a  future  account.  There 
could  have  been  no  concealment  or  fraudulent  conduct  in  re- 
gard to  the  schooner  or  ignorance  on  the  part  of  the  appellants 
as  to  what  the  executors  were  doing  with  it.  The  appellants 
knew  from  the  second  account  that  it  had  not  been  sold,  that 
the  accountants  were  still  retaining  it  as  an  asset  of  the  estate, 
and  that  they  had  not  charged  themselves  with  its  earnings  since 
the  filing  of  the  first  account.  With  this  information  in  their 
possession,  it  is  idle  for  the  appellants  to  allege  that  they  were 
deceived,  or  ignorant  as  to  the  action  of  the  executors  in  re- 
gard to  the  schooner  or  its  earnings  and  that  they  were  thereby 
denied  an  opportunity  of  having  the  executors  account  for  the 
same  in  the  second  account. 

As  additional  evidences  of  fraud,  the  petition  avers  that  one 
of  the  executors  took  charge  of  all  the  estate  and  property  of 
the  testator  and  managed  it  without  consulting  the  heirs,  and 
that  the  apellants  had  the  fullest  confidence  in  the  executors 
that  they  would  act  for  the  best  interests  of  the  estate.  It  is 
also  claimed  that  the  appellants  had  no  counsel  to  advise 
them  and  that  they  could  not  understand  the  condition  of 
the  estate  and  how  it  should  be  administered  without  the  ad- 
vice of  counsel.  It  is  further  alleged  that  the  executors  assured 
the  appellants  that  the  account  was  correct,  and  that  the  heirs, 
relying  on  such  assurances,  did  not  employ  counsel  to  investi- 
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gate  it.  We  fail  to  see  that  these  acts  on  the  part  of  the  execu- 
tors were  in  any  way  fraudulent.  It  would  have  been  most 
singular  if  the  executors  had  not  assured  the  appellants  that 
the  account  was  correct.  They  had  sworn  to  their  account 
and  they  still  insist  that  it  is  correct.  The  assertion  therefore 
that  the  account  was  correct  has  not  even  a  tinge  of  fraud. 
The  failure  of  the  appellants  to  employ  counsel  to  advise  them 
was  their  own  affair,  and  if  they  suffered  thereby  the  conse- 
quences are  attributable  to  themselves  and  not  to  the  appellees. 

In  the  petition  it  is  said  "  that  the  items  of  the  account  were 
not  explained  to  them  (the  appellants)  and  they  did  not  know 
what  they  were  for."  Both  accounts  contradict  the  latter  aver- 
ment. Nearly  every  item  is  self-explanatory  and  the  layman 
without  the  assistance  of  an  attorney  can  easily  understjmd 
both  the  debit  and  credit  sides  of  the  account.  This,  taken  in 
connection  with  the  fact  that  both  accounts  were  duly  vouched 
at  the  audita  and  that  all  parties  in  interest  admitted  the  cor- 
rectness of  the  second  account,  is  amply  sufficient  to  waiTant 
the  conclusion  that  the  appellants  fully  understood  both  ac- 
counts and  their  contents  and  tliat  no  fraud  or  deception  was 
practiced  upon  them  by  the  appellees. 

The  counsel  for  the  appellants  contend  that  McNeel's  Estate, 
68  Pa.  412,  sustains  their  position  that  the  omission  by  the 
•  accountants  to  charge  themselves  with  all  the  assets  of  the 
estate  was  a  fraud.  But  they  entirely  overlook  the  difference 
between  the  facts  of  that  case  and  the  one  in  hand.  The 
learned  justice  who  delivered  the  opinion  of  the  court  in  that 
case  rested  his  decision  on  the  ground  that  the  petition  and 
answer  disclosed  the  concealment  of  material  facts  by  the  ad- 
ministrator which  prevented  the  petitioners  from  excepting  to 
his  account  and  from  surcharging  him  with  certain  securities 
omitted  from  the  inventory  and  the  account.  This  was  held 
to  be  a  fraud  or  its  equivalent.  But  here,  as  we  have  seen,  the 
petitioners  knew  or  by  due  diligence  could  easily  have  known 
before  the  accounts  were  confirmed  of  every  item  which  they 
now  allege  was  illegally  omitted  from  the  accounts  and  also 
knew  of  the  filing  and  auditing  of  the  accounts.  The  facts  set 
out  in  the  petition  do  not  support  an  allegation  tliat  the  ac- 
countants withheld  or  concealed  said  items  from  the  knowl- 
edge of  the  petitioners.  The  appellants  admitted  the  second 
Vol.  cxcvi— 10 
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account  to  be  correct  and  requested  its  <5onfirmation  and  nearly 
two  years  after  it  was  audited,  permitted  without  objection  a 
decree  to  be  made  awarding  the  balance  in  the  hands  of  the  ac- 
countants to  the  life  tenant.  Under  such  circumstances,  the 
failure,  to  include  an  item  in  the  debit  side  of  an  account  is  not 
in  itself  sufficient  to  convict  an  accountant  of  fraud* 

In  Kuhns's  Appeal,  87  Pa,  100,  referred  to  by  appellants,  the 
accountant  was  a  guardian  and  the  ward  who  asked  to  have 
the  account  reviewed  was  ignorant  of  the  value  of  her  father^s 
estate  and  of  her  interest  therein,  and  was  assured  by  her 
guardian  that  he  had  charged  himself  with  all  he  had  received 
from  her  father's  estate.  Relying  on  this  assurance  of  her 
guardian,  she  made  no  investigation,  and  signed  a  release  when 
the  balance  shown  by  the  account  was  paid  her.  As  said  by 
Mr.  Justice  Trunkey  in  his  opinion,  "  The  foulness  was  not  on 
paper,  it  was  in  the  assurances  and  concealments  of  him  who 
was  bound  to  disclose  everything  to  his  ward  which  she  ought 
to  know. "  The  difference  between  this  case  and  the  one  at 
bar  is  quite  apparent.  Here  the  items  alleged  to  have  been  im- 
properly omitted  from  the  accounts  were  not  only  not  concealed 
from  the  petitioners  but  must  have  been  fully  known  to  them,  at 
least  prior  to  the  confirmation  of  the  second  account 

We,  therefore,  think  that  the  facts  as  set  forth  in  the  peti- 
tion, if  taken  to  be  true,  do  not  show  fraud  on  the  part  of  the 
accountants,  and  hence  the  petitioners  are  not  entitled  to  relief 
on  that  ground. 

The  appellees  filed  both  a  demurrer  and  answer  to  the  peti- 
tion of  the  appellants.  By  leave  of  court  the  answer  was  with- 
drawn and  the  case  was  heard  on  the  petition  and  demurrer 
thereto.  We  see  no  error  in  the  action  of  the  court  in  permit- 
ting the  withdrawal  of  the  appellees'  answer  and  the  substitu- 
tion of  the  demun-er.  By  the  record  it  appears  that  the  answer 
was  filed  but  subsequently  withdrawn,  except  so  much  thereof 
as  demurred  to  the  petition.  The  demurrer,  therefore,  may  be 
treated  as  having  been  filed  with  leave  of  court  after  the  an- 
swer had  been  withdrawn.  If  both  had  been  before  the  court 
at  the  same  time,  of  course,  the  demurrer  must  fall.  They 
could  not  stand  together.     Such,  however,  is  not  this  case. 

The  assignments  of  error  are  overruled  and  the  decree  of 
the  court  below  is  affirmed. 
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Mitchell,  J.,  dissents,  being  of  opinion  that  a  clear  case  of 
fraud  is  presented,  the  account  being  a  mere  travesty,  and  appel- 
lant's acquiescence  in  it  procured  by  representations  falsely 
made  by  accountants. 


Commonwealth  to  use  v.  Sisler. 

AUackment  under  the  act  of  1S69  — Bond  ^Defense-^Proaecution  of 
aeUoH. 

In  an  action  upon  a  bond  given  in  attachment  proceedings  under  the 
act  of  1869  to  enable  the  defendant  to  i*etain  possession  of  the  goods  at- 
tached, an  affidavit  of  defense  Is  insufficient  which  mei*ely  avers  that  the 
attachment  proceedings  had  not  been  fully  ended  by  a  trial  to  determine 
whether  there  was  fraud,  where  the  record  shows  that  the  court  on  mo- 
tion had  refused  to  dissolve  the  attachment ;  such  action  of  the  court  de- 
termines the  question  of  fraud. 

Argued  May  8, 1900.  Appeal,  No.  101,  Jan.  T.,  1900,  by 
J.  G.  Sisler  and  G.  W.  Newcomer,  from  order  of  C.  P.  Fayette 
County,  Dec.  T.,  1899,  No.  293,  making  absolute  a  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense,  in  case 
of  Commonwealth  to  use  v.  J.  G.  Sisler  and  G.  W.  Newcomer. 
Before  Gbeen,  C.  J.,  McCollum,  Fell,  Bbown  and  Mes- 
TREZAT,  JJ.    Affirmed. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court,  and 
by  the  report  of  Slingluff  v.  Sisler,  ante,  p.  121. 

Hrror  asngned  was  the  order  of  the  court 

Edward  Campbell,  for  appellants. 

D.  3f.  Eertzoffy  with  him  J?.  D.  FtUton,  for  appellee. 

Opinion  by  Mb.  Justice  Fell,  May  21, 1900: 
This  appeal  raises  in  another  form  the  same  question  which 
was  decided  in  Slingluff,  Johns  &  Co.  v.  Sisler,  Newmyer's 
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Appeal,  ante,  p.  121,  in  which  the  opinion  of  the  court  has  been 
filed.  The  action  was  on  a  bond  given  by  the  defendant  and 
his  surety,  Newcomer,  to  enable  the  defendant  to  retain  posses- 
sion of  the-  goods  attached,  the  condition  of  the  bond  being 
that  the  debt  and  costs  should  be  paid  or  the  goods  surrendered 
if  the  plaintiff  recovered  judgment  in  the  attachment  proceed- 
ings. The  only  defense  set  up  by  the  affidavit  is  that  the  at- 
tachment proceeding  has  not  been  fully  ended  by  a  trial  to 
determine  whether  there  was  fraud.  As  it  has  been  held  that 
this  question  was  for  the  court,  and  was  finally  decided  on  the 
motion  to  dissolve  the  attachment,  the  defense  fails.  The  or- 
der of  the  court  entering  judgment  for  want  of  a  sufficient 
affidavit  of  defense  is  affirmed. 


19B    14« 
f 196  155 


Sturgeon  v.  Hustead. 


196        148 1      Intestate  Icao— -Decedents^  estates— Descents. 

203  174 1  Where  a  son  who  has  derived  real  estate  by  descent  from  his  mother 
dies  without  leaving  issue,  or  brothel's  or  sisters  of  the  whole  blood  or 
their  descendants,  but  leaving  his  father  to  survive  him,  the  father  not  be- 
ing of  the  blood  of  the  ancestor  from  whom  the  estate  is  derived,  does  not 
take,  but  the  estate  vests  in  the  next  of  kin  of  the  son  on  the  mother^s 
side  ascertained  by  tlie  rules  of  the  civil  and  not  of  the  canon  law.  In 
such  a  case  a  great-grandfather  on  the  mother's  side  would  take  to  the 
exclusion  of  gi*eat  uncles  and  great  aunts. 

Argued ^  May  7,  1900.  Appeal,  No.  113,  Jan.  T.,  1900, 
by  defendant,  from  judgment  of  C.  P.  Fayette  Co.,  March  T., 
1898,  No.  381,  on  verdict  for  plaintiff  in  case  of  Daniel  Sturgeon 
and  Walter  W.  Laughead  v.  James  M.  Hustead.  Before 
Green,  CL  J.,  McCollum,  Dban,  Fell  and  Bbown,  J  J.  Af- 
fiiined. 

Ejectment  for  land  in  Georges  township.  Before  Tay- 
lor, J.,  of  the  27th  judicial  district,  specially  presiding. 

The  facts  appear  by  the  charge  of  the  court  which  was  as 
follows : 

There  are  two  separate  actions  of  ejectment  brought  here 
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both  of  which  you  are  to  determine  by  agreement  of  counsel, 
the  first,  wherein  Daniel  Sturgeon  and  Walter  W.  Laughead 
are  plaintiffs  against  James  M.  Hustead  at  No.  381,  March 
term,  1898,  whereby  they  seek  to  recover  an  undivided  interest 
in  about  120  acres  of  land  situate  in  Georges  township,  Fayette 
county ;  and  also,  the  same  plaintiffs  against  H.  C.  Frick  Coke 
Company,  a  corporation,  at  No.  382,  March  term,  1898,  whereby 
the  plaintiffs  seek  to  recover  an  undivided  interest  in  the  Con- 
nellsville  coking  vein  of  coal  which  underlies  this  tract  of  land. 

Now,  gentlemen  of  the  jury,  as  these  cases  have  developed 
upon  the  testimony,  it  will  not  be  necessary  for  you  to  consider 
this  testimony  as  we  intend  to  direct  a  verdict  here  which  you 
will  return  after  we  have  concluded  our  remarks  and  answered 
the  points  which  counsel  on  both  sides  have  submitted.  It 
strikes  the  court,  that,  while  an  action  of  ejectment  is  an  equit- 
able action,  the  parties  under  the  testimony  introduced  upon 
the  one  side  and  the  other,  rely  principally  upon  what  is  called 
the  legal  or  paper  title,  and,  in  disposing  of  these  cases  we  will 
dispose  of  them  along  the  line  of  the  legal  principles  that  we 
think  apply  under  the  law  and  the  decisions  to  the  question 
raised  here ;  and  that  is  relating  to  descent.  What  has  been 
said  by  counsel  that  this  would  be  a  hardship  and  that,  if  we 
had  any  doubt  as  to  how  we  ought  to  decide  the  case,  we 
should  fettle  the  doubt  by  applying  the  equities  in  the  case, 
we  think  hardly  applies  to  these  cases.  There  has  been  elim- 
inated from  the  cases  any  defense,  while  they  introduced  some 
evidence  along  that  line,  of  adverse  possession,  or  any  equit- 
able defense,  which  makes,  particularly  an  equitable  defense  in 
an  action  of  ejectment,  an  equitable  action.  So  I  say  that  the 
parties  here  are  depending  on  the  one  side  and  the  other  upon 
their  legal  titles,  or  paper  titles,  which  they  have  to  the  con- 
tested interest  in  this  tract  of  land  and  in  the  coal. 

It  appears,  gentlemen  of  the  jury,  that  many  years  ago  one 
David  Smith  owned  this  tract  of  land,  and  that  it  was  sold  by 
him,  or  by  his  administrators  at  his  death,  to  Joshua  Davis,  and 
that  Joshua  Davis  thereby  became  the  owner,  by  purchase,  as 
it  would  appear,  of  this  120  acres  of  land,  and  died  intestate 
seized  of  the  same  on  Februaiy  20,  1816,  leaving  to  survive 
him,  Catherine  Davis,  his  widow,  two  daughters,  Kezia  Davis 
and  Sarah  Davis,  his  father,  James  Davis,  and  three  brothers 
and  three  sisters. 
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On  the  death  of  Joshua  Davis,  the  title  to  his  real  estate 
vested  in  his  two  daughters,  Kezia  and  Sarah,  subject  to  the 
life  estate  of  the  widow.  Kezia  Davis  having  died  in  1833, 
unmarried  and  without  issue,  her  interest  became  vested  in  her 
sister,  Sandi.  Afterwards  Sarah  Davis  mamed  Isaiah  Custer 
on  February  11, 1840,  and  had  a  son  born  on  May  27,  1841, 
named  James  Davis  Custer,  who  died  August  18,  1841,  un- 
married and  without  issue.  Saiuh  Davis  Custer,  the  child's 
mother,  died  June  2, 1841,  leaving  to  survive  her  her  husband, 
Isaiah  Custer,  and  her  child,  James  Davis  Custer.  On  the 
death  of  Sarah  Davis  Custer,  the  title  to  this  land  vested  in  her 
child,  James  Davis  Custer,  subject  to  the  life  estates  of  the 
widow  of  Joshua  Davis  and  the  surviving  husband  of  Sarah 
Davis  Custer. 

All  parties  agree,  at  least  it  would  seem,  that  the  title  had 
vested  in  James  Davis  Custer,  on  his  mother's  death  on  June  2, 
1841. 

The  important  question  now  is,  in  whom  did  the  title  vest 
after  the  death  of  James  Davis  Custer  on  August  18,  1841  ? 
And  that  is  the  question  of  vital  interest  in  this  case. 

James  Davis  Custer  died  without  leaving  any  issue,  or  broth- 
ers or  sisters  of  the  whole  blood,  or  their  descendants,  but  he 
left  his  father  surviving,  and  under  section  5  of  the  Intestate 
Act  of  April  8,  1833,  P.  L.  318,  the  estate  would  have  vested 
in  him  if  he  were  not  excluded  by  section  9  of  the  act,  which 
provides :  *'  That  no  person  who  is  not  of  the  blood  of  the  an- 
cestors or  other  relations  from  whom  any  real  estate  descended 
or  by  whom  it  was  given  or  devised  to  the  intestate,  shall,  in 
any  of  the  cases  before  mentioned,  take  any  estate  of  inheritance 
therein,"  etc. 

This  being  a  descended  estate,  and  the  father  not  being  of 
the  blood  of  the  ancestor  from  whom  the  estate  descended,  he 
is  not  capable  of  taking  any  estate  of  inheritance  in  this  land. 

Under  section  6  of  the  intestate  act,  the  father  and  mother 
must  be  competent  to  take  an  estate  of  inheritance  therein. 
The  father  here  is  not  competent  to  take  an  estate  of  inheritance 
in  the  land,  not  being  of  the  blood  of  the  ancestor  from  whom 
it  descended ;  and  we  cite  Mc Williams  et  al.  v.  Ross,  46  Pa. 
869,  and  Intestate  Act  of  April  8,  1833,  P.  L.  318. 

Section  7  provides:  '^In  default  of  all  persons  hereinbefore 
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described,  the  real  and  personal  estate  of  the  intestate  shall 
descend  to  and  be  distributed  among  the  next  of  kin  of  such 
intestate." 

In  the  present  case  there  was  a  default  of  all  persons  described 
in  the  sections  preceding  section  7,  competent  to  take  an  estate 
of  inheritance  in  this  land,  consequently  the  estate  must  be 
distributed  among  the  next  of  kin  of  the  intestate,  James  Da- 
vis Custer,  subject  to  the  condition,  however,  in  section  9,  that 
they  must  be  of  the  blood  of  the  first  purchaser. 

"The  case  provided  for  by  section  7  is  in  default  of  issue, 
and  of  full  brothers  and  sisters  and  their  descendants,  and  of 
father  and  mother  competent  to  take  an  estate  of  inheritance ; 
then  it  shall  go  to  the  next  of  kin  generally,  if  an  original  es- 
tate, and  to  the  next  of  kin  of  the  line  of  the  first  purchaser  if 
a  descended  estate ;"  and  we  quote :  McWUliams  etal.  v.  Ross, 
supra. 

Who  then  is  contemplated  by  section  9  as  being  the  "  ances- 
tors or  other  relations?" 

In  a  case  of  pure  descent  in  order  to  discover  who  those  "an- 
cestors or  other  relations  "  are,  it  is  necessary  to  ascend  to  the 
first  puitjhaser,  to  him  who  first  acquired  the  estate  to  his  fam- 
ily. He  is  the  perquisitor,  and  from  him  the  inheritable  blood 
is  to  be  derived :  Lewis  v.  Gorman,  5  Pa.  166,  and  cases  cited ; 
Hart's  Appeal,  8  Pa.  36 ;  Parr  v.  Bankhart,  22  Pa.  297 ;  4  Kent's 
Com.  p.  406. 

The  next  question  presented  is,  who  are  the  next  of  kin  of 
the  intestate,  James  Davis  Custer,  of  the  blood  of  the  ancestor? 

Under  the  intestate  act  of  1833,  the  next  of  kin  are  to  be 
ascertained  by  the  rules  of  the  civil  and  not  of  the  canon  law : 
McDowell  V.  Addams  et  al.,  45  Pa.  430. 

By  the  civil  law,  the  computation  is  from  the  intestate  up  to 
the  common  ancestor  of  the  intestate  and  the  person  whose  re- 
lationship is  sought  after,  and  then  down  to  that  person,  reckon- 
ing a  degree  iEor  each  person,  both  ascending  and  descending. 
By  this  mode  the  intestate  is  taken  as  the  terminus  a  quo,  and 
the  propinquity  to  him  of  any  collateral  relative  is  determined 
by  the  sum  of  the  degrees  in  both  lines  to  the  common  ancestor : 
McDowell  V.  Addams  et  al.,  supra ;  4  Kent's  Com.  p.  413. 

Apply  this  rule  to  the  case  in  hand :  From  the  intestate, 
James  Davis  Custer,  to  his  mother,  Sarah,  is  one  degree ;  from 
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Sarah,  the  mother,  to  her  father,  Joshua  Davis,  is  the  second 
degree ;  from  Joshua  Davis  to  his  father,  James  Davis,  is  the 
third  degree ;  and  from  James  Davis  to  his  sons  and  daughters 
is  the  fourth  degree.  And  thus  it  appears  that  James  Davis, 
the  great-grandfather  of  the  intestate,  is  the  next  of  kin  of  the 
intestate,  and  entitled  to  this  estate,  because  his  relationship 
to  the  intestate  is  one  degree  nearer  than  that  of  the  great-un- 
cles and  great-aunts  of  the  intestate,  namely,  the  brothers  and 
sisters  of  Joshua  Davis,  the  perquisitor  of  the'  estate. 

Having  traced  the  title  to  James  Davis,  the  great-grandfather 
of  the  intestate,  on  his  death,  September  10,  1850,  intestate, 
the  estate  descended  under  the  intestate  act  of  1833,  to  his 
children  and  their  descendants,  the  issue  or  descendants  of  any 
deceased  child  taking  by  representation  the  parent's  share. 
This  being  the  case,  the  issue  or  descendants  of  Kezia  Smith 
and  Hannah  Nixon,  who  died  prior  to  the  death  of  their  father, 
James  Davis,  would  be  entitled  to  their  parent's  share  of  this 
estate. 

The  issue  of  Kezia  Smith  would  be  entitled  to  the  one  sixth  of 
the  estate,  the  issue  of  Hannah  Nixon  would  be  entitled  to  one 
sixth,  and  the  three  sons,  David,  Zachariah  and  Samuel  Davis, 
and  the  daughter,  Mary  Miller,  living  at  the  time  of  the  death 
of  their  father,  James  Davis,  would  each  be  entitled  to  one  sixth 
of  the  estate. 

From  the  foregoing  conclusions  it  is  manifest  that  the  plain- 
tiffs, representing  part  of  the  interests  of  the  descendants  of 
Kezia  Smith  and  Hannah  Nixon,  are  entitled  to  recover  what- 
ever shares  they  have  the  legal  titles  thereto,  and  that,  if  the 
points  of  the  plaintiff  be  correctly  computed,  would  be  \^\^  of 
the  coal  described  in  the  writ,  and  the  same  of  the  land. 

Gentlemen  of  the  jury,  we  will  direct  a  verdict  to  be  entered 
and  the  prothonotary  to  take  your  verdict  for  the  land  and  coal 
in  dispute  described  in  the  writ  in  that  amount  in  each  case. 

Verdict  and  judgment  for  plaintiffs.     Defendants  appealed. 

Error  assigned  was  in  giving  binding  instructions  for  plain- 
tiff. 

Edwin  S,  Craig^  with  him  B.  H,  Lindsey  and  George  2>. 
Howell^  for  appellant. — The  intestate  act  of  1833  does  not  ex- 
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pressly  provide  for  lineal  ascent  of  land  beyond  the  father  and 
mother  of  the  intestate. 

The  act  of  1833  reduces  the  conunon-law  heir's  share  of  the 
inheritance,  where  he  is  one  of  a  class  of  kindred,  of  equal 
degree  of  consanguinity  to  the  intestate,  but  recognizes  h^ 
right  to  inherit  and  does  not  exclude  him  therefrom  except 
only  in  favor  of  certain  expressly  enumerated  classes  of  statu- 
tory heirs,  to  wit :  the  intestate's  father  and  mother  under  sec- 
tion 5,  and  his  brothers  and  sisters  of  the  half  blood,  and  their* 
issue,  under  section  6,  subject,  however,  to  the  restriction  in 
section  9. 

In  the  7th  section  of  the  act,  the  words  "descend  to  "  should 
receive  their  technical  common-law  construction,  and  are  ta 
be  referred  to  real  estate,  while  the  words  "  be  distributed 
among  "  are  to  be  referred  exclusively  to  personal  estate. 

In  the  7th  section  of  the  act  the  words,  "next  of  kin" 
should  be  construed  according  to  the  nature  of  the  property 
to  be  transmitted,  and  differently  as  to  real  and  personal  estate ; 
as  to  realty,  signifying  next  of  kin  competent  to  take  an  estate 
of  inheritance  therein  from  the  perquisitor ;  but,  as  to  person- 
alty, signifying  the  nearest  kindred,  generally,  to  the  intestate, 
without  any  distinction  of  blood  :  Johnson  v.  Haines,  4  Dallas, 
64 ;  Preston  v.  Hoskins,  2  Yeates,  545 ;  Cresoe  v.  Laidley,  2 
Binn.  279 ;  Bevan  v*  Taylor,  7  S.  &  R.  397 ;  Clayton  v.  Clayton, 
3  Binn.  488 ;  Bradford  v.  Bradford,  6  Wharton,  244 ;  Bender  v. 
Dietrick,  7  W.  &  S.  284;  Rupp  v.  Eberly,  79  Pa.  141 5  McDow- 
ell V.  Addams,  45  Pa.  430 ;  2  Blackstone's  Com.  208  ;  Jenks  v. 
Backhouse,  1  Binn.  96 ;  Rigler  v.  Cloud,  14  Pa.  361 ;  Cochran 
V.  O'Hem,  4  W.  &  S.  95 ;  Young  v.  Mclntyre,  6  W.  N.  C.  252 ; 
McMasters  v.  Negley,  152  Pa.  303  ;  Shippen  v.  Izard,  1  S.  &  R. 
222;  Simpson  v.  Kelso,  8  Watts,  247-252 ;  Roberts's  Appeal, 
39  Pa.  417  ;  Broad  Top  Coal  &  Iron  Co.  v.  Riddlesburg  Coal 
&  Iron  Co.,  65  Pa.  435 ;  Baker  v.  Chalfant,  5  Wharton,  477. 

As  a  consequence  of  our  examination  of  the  act  of  1833,  we 
hold  that  on  the  death  of  James  Davis  Custer  in  1841,  the  fee 
of  the  land  in  dispute  descended  to  his  three  great-uncles  and 
one  living  great-aunt,  and  that  the  plaintiffs  not  being  entitled 
to  claim  anything  through  or  under  the  great-uncles  and  great- 
aunt,  have  no  lawful  title  to  any  portion  of  the  land  described 
in  the  writs :  Curi-en  v.  Taylor,  19  Ohio,  36;  Bingham  on  De- 
seoTit,  pp.  1,2. 
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If  Joshua  Davis  had  died  either  before  or  after  the  passage 
of  the  act  of  1833,  leaving  no  widow  or  lineal  descendants,  his 
estate  in  this  land  could  not  have  passed  to  his  father,  James 
Davis  in  fee,  as  against  his  brothers  and  sisters ;  they  would  have 
succeeded  to  the  fee,  subject  to  a  life  estate  in  the  father.  As 
the  father,  James  Davis,  could  not  take  an  estate  of  inheritance 
in  this  land  from  his  son,  Joshua,  the  perquisitor,  as  against 
Ids  own  children,  so,  therefore,  he  could  not  take  an  estate  of 
inheiitance  therein  fi-om  his  great-grandson,  James  Davis  Cus- 
ter, as  against  those  children;  and  so  James  Davis  Custer's 
next  of  kin,  who  were  competent  to  inherit  it  from  Joshua,  to 
wit :  Joshua's  three  brothers  and  one  living  sister  succeeded 
to  the  estate,  and  their  title  is  now  vested  in  us :  Baker  v. 
Chalfant,  5  Wharton,  477 ;  Hart's  App.,  8  Pa.  32 ;  Fister's 
Est.,  2  Woodward's  Decisions,  323 ;  Danner  v.  Shissler,  31  Pa. 
289;  May  v.  Espenshade,  1  Pearson,  139;  Rangk's  App.,  113 
Pa.  98 ;  PaiT  v.  Bankhart,  22  Pa.  291 ;  Montgomery  v.  Petri- 
ken,  29  Pa.  118  ;  Roberts's  App.,  39  Pa.  417 ;  Eby's  App.,  50 
Pa.  311  ?  Kinney  v.  Glasgow,  53  Pa.  141 ;  Davis's  Est,  9  W. 
N.  C.  479;  Kiegel's  App.,  12  W.  N.  C.  179;  Perot's  App., 
102  Pa.  235 ;  Lynch  v.  Lynch,  132  Pa.  422 ;  Henszey  v.  Gross, 
185  Pa.  353. 

H.  L.  Robinsany  of  Robinson  ^  W.  S.  McLean^  for  appeUees. 
— Though  the  intestate  act  of  1833  does  not  expressly  pi-ovide 
for  lineal  ascent  of  lands  beyond  father  and  mother,  by  implica- 
tion it  does  provide  for  such  further  ascent  where  such  lineal 
ancestors  are  decedent's  next  of  kin  under  the  rules  of  the  civil 
law. 

The  act,  as  to  all  estates  capable  of  being  conveyed  or  de- 
vised, does  not  recognize  the  right  of  the  heir  at  common  law 
to  inherit  as  such  in  any  case  provided  for  by  the  act,  but  al- 
lows him  to  take  only  when  the  person  who  would  have  been 
such  heir  comes  within  the  description  of  persons  or  classes  en- 
titled to  take  under  some  particular  section  of  the  act,  and  then 
only  because  he,  as  an  individual,  falls  within  the  specified  class. 

The  words  "  descend  to  "  in  the  7th  section  of  the  act  should 
be  construed  in  harmony  with  the  evident  intent  and  meaning 
of  the  act  taken  as  a  whole. 

The  words  "next  of  kin"  in  said  section  should  be  con- 
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straed  according  to  the  ordinary  legal  acceptation  of  that  term, 
subject  to  such  modification  as  would  evidently  result  from  an 
application  of  the  rules  laid  down  in  other  sections  of  the  act, 
and  none  other:  Hood  on  Executoi-s,  506. 

By  the  rules  of  the  civil  law  degrees  of  kinship  re  computed 
by  continuing  up  from  the  propositus  to  the  common  ancestor 
and  down  to  the  person  whose  degree  is  sought  to  be  ascer- 
tained. Hence,  if  living,  the  common  ancestor  is  always  nearer 
of  kin  than  any  of  his  descendants  outside  of  the  direct  line 
of  the  propositus  :  McDowell  v.  Addams,  45  Pa.  430,  Nichol  v. 
Hall,  28  Pitte.  L.  Journal,  239 ;  4  Kent's  Com.  405. 

Per  Curiam,  May  23, 1900  : 

We  concur  entirely  with  the  views  expressed  by  the  learned 
court  below  in  this  case.  We  do  not  see  how  we  can  add  any- 
thing to  what  has  been  so  well  said  in  the  charge.  It  is  prac- 
tically a  demonstration  of  the  correctness  of  the  conclusion 
reached,  and  we  therefore  affirm  the  judgment  on  the  charge 
of  the  court 

Judgment  affirmed. 


Sturgeon  v.  H.  C.  Frick  Coke  Company. 

Argued  May  7,  1900.  Appeal,  No.  114,  Jan.  T.,  1900,  by 
defendant,  from  judgment  of  C.  P.  Fayette  Co.,  March  T.,  1898, 
No.  382,  on  verdict  for  plaintiff  in  case  of  Daniel  Sturgeon  and 
Walter  W.  Laughead  v.  The  H.  C.  Frick  Coke  Company.  Be- 
fore Green,  C.  J.,  McCollum,  Dean,  Fell  and  Brown,  JJ. 
Affirmed. 

Per  CxxRLAJf,  May  23, 1900: 

The  judgment  in  this  case  is  affirmed  on  the  chaige  to  the 
jury  by  the  learned  court  below.  See  Sturgeim  v.  Hustead, 
ante,  p.  148. 
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Springer  v.  J.  H.  Somers  Fuel  Company. 

Mines  and  mining^  Trespass— Damages — Nominal  damages. 

In  an  aotion  of  trespass  by  an  owner  of  coal  land  from  under  which  the 
coal  has  been  removed  against  an  owner  of  contiguous  coal  land,  who 
has  removed  his  coal  through  the  entnes  under  the  plaintiff^s  lands,  nomi- 
nal damages  only  can  be  recovered,  where  there  is  no  evidence  of  actual 
injury. 

Argued  May  8,  1900.  Appeal,  No.  100,  Jan.  T.,  1900,  by 
plaintiff,  from  judgment  of  C.  P.  Fayette  Co.,  Dec.  T.,  1898, 
No.  63,  on  verdict  for  plaintiff  in  case  of  Everil  F.  Springer  v. 
J.  H.  Somers  Fuel  Company.  Before  Green,  C.  J.,  McCoi/- 
LUM,  Fell,  Brown  and  Mestrezat,  JJ.    Aflarmed. 

Trespass  for  wrongful  entry.     Before  Reppert,  P.  J. 

The  facts  appear  by  the  charge  of  the  court  which  was  as 
follows : 

This  is  an  action  for  damages  brought  by  Everil  F.  Springer 
against  Joseph  H.  Somers  and  Charles  W.  Somers,  doing  busi- 
ness as  the  J.  H.  Somers  Fuel  Company,  to  recover  for  injuries 
which  the  plaintiff  alleges  he  has  suffered  in  his  real  estate  at 
the  hands  of  the  defendants. 

In  1875,  L.  M.  Speer  and  wife  conveyed  to  Everil  F.  Springer 
a  tract  of  land  situate  near  the  borough  of  Belle  Vernon,  in 
this  county,  containing  some  thirty-seven  acres,  and  it  is 
this  land  which  the  plaintiff  alleges  was  injured  by  the  mining 
opemtions  of  the  defendants.  As  I  recall  the  testimony,  the 
defendants  went  into  the  possession  of  the  coal  under  this  tract 
of  land  along  about  1892,  and  prior  to  the  time  the  defendants 
went  into  possession  of  the  coal  under  the  land  in  1892,  their 
predecessors  in  the  title  were  N.  J.  Johnson,  S.  S.  Robinson  and 
D.  A.  Robinson,  doing  business  under  the  style  of  the  Cleve- 
land Coal  Company. 

The  deed  from  Speer  and  wife  conveyed  this  land  to  Springer, 
excepting  and  reserving  thereout  and  therefrom,  the  six  feet  of 
river  vein  of  coal,  so  there  were  two  estates  in  this  land,  the 
one  owned  by  Springer  which  included  everything  except  the 
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six  feet  or  river  vein  of  coal,  and  the  estate  in  the  coal,  which, 
prior  to  1892,  it  seems  was  owned  by  the  Robinsons  and  there- 
after was  owned  by  the  J.  H.  Somers  Fuel  Company  up  until 
about  November  1,  1899. 

The  estate  in  the  coal  was  not  accompanied  by  what  are 
known  as  mining  rights ;  there  were  no  mining  privileges  ac- 
companying the  grant  of  the  coal ;  they  simply  had  the  title  to 
the  six  feet  or  river  vein  of  coal  without  any  mining  privileges 
whatever.  Prior  to  the  vesting  of  the  title  to  the  coal  in  the 
J.  H.  Somers  Fuel  Company,  what  is  known  in  mining  language 
as  the  main  entry  or  tunnel  was  driven  under  the  Springer  land 
and  extended  under  that  land,  as  I  recall  the  testimony,  for 
about  850  feet.  This  main  entry  was  about  six  feet  wide  and 
eight  feet  high ;  the  tunnel  or  main  entry  was  driven  by  John- 
son and  Robinson  and  had  been  constructed  and  was  in  opera- 
tion at  the  time  the  J.  H.  Somers  Fuel  Company  succeeded 
them  in  the  ownership  of  the  coal.  So  you  will  bear  in  mind 
that  the  present  defendants  are  not  liable  for  any  damages 
which  accrued  by  reason  of  the  construction  of  this  main  entry, 
because  they  did  not  construct  it.  If  any  damage  was  done  to 
that  property  by  reason  of  the  driving  of  this  main  entry,  then 
those  who  drove  it  are  liable  and  not  those  who  succeeded  them 
in  tliis  title.  So  we  tell  you  that  if  by  the  driving  and  construc- 
tion of  this  tunnel  any  damage  were  done  to  that  property,  that 
damage  cannot  be  recovered  as  against  these  defendants,  be- 
cause they  did  not  construct  the  tunnel  or  main  entry.  It 
seems  that  through  this  tunnel  or  main  entry  there  has  been 
taken  out  since  the  time  of  its  construction,  coal  from  adjacent 
and  other  tracts  of  land  in  the  neighborhood,  and  it  is  for  the 
use  and  occupation  of  this  main  entry  in  the  transportation 
of  this  coal  from  adjoining  and  other  tracts  of  land  that  this  ac- 
tion is  brought;  the  plaintiff  claiming  that  thereby  his  estate 
in  the  land  has  been  damaged ;  that  the  use  and  occupation  of 
this  main  entry  is  a  trespass  and  a  wrong  as  against  him. 

Now,  it  appears  that  prior  to  the  time  that  the  J.  H.  Somers 
Fuel  Company  obtained  title  to  this  coal,  it  had  been  mined  to 
a  considerable  extent ;  as  I  recall  the  testimony,  there  have  been 
no  mining  operations  conducted  in  the  Springer  coal  by  the 
J.  H.  Somers  Fuel  Company ;  that  all  the  coal  that  has  been 
taken  out  from  under  the  Springer  land  was  taken  out  prior 
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to  their  obtaining  the  title  ;  the  last  coal,  as  I  recall  the  testi- 
mony, was  some  five  or  six  acres  which  were  taken  out  by 
Johnson  and  Robinson,  but  since  that,  no  mining  operations 
have  been  conducted  under  the  Springer  land ;  and  all  of  the 
coal  under  the  Springer  land  except  the  ribs  and  pillars,  in 
some  places  possibly  amounting,  as  says  a  witness,  to  some 
twenty-five  or  thirty  per  cent  of  the  total  body  of  the  coal, 
has  been  taken  but. 

The  tracks  which  were  used  for  mining  the  coal  under  the 
Springer  land,  with  the  exception  of  the  track  in  this  main 
entry,  have  been  taken  up ;  and  the  testimony  is,  that  under 
the  present  conditions,  it  would  not  be  profitable  to  mine  any 
further  quantity  of  the  Springer  coal,  and  that  none  has  lieen 
mined,  at  least,  since  1892.  And  the  question  then  arises  in 
this  case  whether  or  not  under  those  conditions,  the  present 
ownera  have  any  right  to  make  use  of  the  space  there  in  the 
Springer  coal  as  a  road  way.  to  transport  coal  from  adjacent 
tracts  of  land  ;  that  is  the  question  in  the  case.  Now  the  law 
as  I  understand  it  generally,  in  a  case  of  this  kind,  is  this : 
that  while  the  purchaser  and  owner  of  the  coal  is  in  good  faith 
mining  out  his  coal,  his  riglit  to  the  use  of  the  space  made  va- 
cant by  his  workings  as  they  progress,  cannot  be  obstructed  or 
interfered  with  by  the  o\vner  of  the  surface  ;  the  purchase  and 
ownership  of  the  coal,  however,  does  not  give  him  a  perpetual 
right  of  way  under  another's  land  ;  •  after  his  workings  in  the 
coal  have  practically  ceased,  he  cannot  use  those  workings  for 
the  purpose  of  reaching  and  transporting  adjoining  or  other 
coal.  Now,  if  the  workings  in  this  mine  have  ceased  and  had 
practically  ceased  at  the  time  this  main  entry  was  constructed, 
and  if  this  main  entry  is  not  being  used  for  the  purpose  of 
transporting  the  coal  under  this  tract,  and  mining  operations 
are  not  being  carried  on  in  good  faith  under  the  Springer  tract, 
and  if  this  main  entry  is  not  used  and  has  not  been  used  and 
was  not  constructed  for  the  purpose  of  being  used  in  connoo- 
tion  at  least,  with  the  workings  under  the  Springer  land,  then 
these  defendants  would  not  have  the  right  to  maintain  this 
entry  or  tract,  or  use  it  for  the  purpose  of  transporting  coal 
from  adjoining  or  other  tracts  of  land.  They  would  be  tres- 
passers and  they  would  have  no  right  there  under  these  circum- 
stances and  under  the  law,  as  I  understand  it. 
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Now,  if  that  is  the  case,  and  if  you  should  so  find,  then  your 
verdict  should  be  for  the  plaintiff,  and  it  would  be  necessary 
for  you  to  ascertain  the  amount  of  damages  which  the  plaintiff 
has  sustained  by  reason  of  the  wrongful  trespass,  if  you  should 
find  that  those  people  are  makuig  use  of  that  entrj'  wrongfully. 

There  has  been  a  great  deal  said  in  regard  to  damages,  and 
perhaps  it  would  be  as  well  to  read  you  the  definition  of  com- 
pensatory, exemplary  and  nominal  damages.  Compensatory 
damages  are  such  damages  as  measure  the  actual  loss  and  are 
allowed  as  amends  therefor.  Exemplary,  punitive  or  vindictive 
damages  are  such  damages  as  are  in  excess  of  the  actual  loss 
and  are  allowed  in  theory  when  a  tort  is  aggravated  by  evil 
motive,  actual  malice,  deliberate  violence,  or  oppression  or 
fraud.  Such  damages  are  sometimes  called  *' smart  money." 
We  will  say  right  here,  there  is  nothing  in  this  case,  gentlemen, 
that  would  warrant  or  justify  vindictive  or  punitive  damages. 
Of  nominal  damages,  the  definition  is,  a  trivial  sum  awarded 
where  a  mere  breach  of  duty  or  infraction  of  right  is  shown 
with  no  serious  loss  sustained. 

The  plaintiff  alleges  that  for  some  seven  years  these  defend- 
BXita  have  been  making  use  of  this  way  through  his  land  for 
the  purpose  of  transporting  coal  from  adjoining  and  other  tracts 
of  land,  and  there  has  been  some  testimony  as  to  the  amount 
of  coal  that  has  gone  through.  I  do  not  think  it  is  material 
whether  100  bushels  of  coal  or  100,000  or  1,000,000  liave  been 
taken  through  this  main  entry;  it  is  not  a  question  of  how 
much  coal  has  been  taken  through  this  main  entry  or  heading ; 
it  is  not  a  question  of  how  much  the  privilege  of  taking  this 
coal  through  the  main  entry  would  be  worth  to  these  defend- 
ants. This  is  not  a  case  of  recovering  tolls  or  of  recovery  for 
the  value  of  the  privilege ;  that  it  is  not  what  this  plaintiff  is 
here  for,  and  what  he  would  be  entitled  to  recover  would  not 
be  measured  by  the  advantages  which  the  defendants  have 
made  or  had  out  of  this  right  of  way,  or  out  of  this  main  en- 
try ;  that  has  nothing  to  do  with  the  case,  and  does  not  affect 
the  case  in  the  slightest  degree.  What  this  plaintiff  is  here 
suing  for  is  for  an  injury  done  to  him  by  the  transportation  of 
coal  through  this  entry,  and  what  the  defendants  have  made 
or  lost  is  entirely  immaterial  in  the  consideration  of  that  matter. 

There  has  also  been  considerable  discussion  as  to  the  vindi- 
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cation  of  the  law  and  the  vindication  of  a  man's  rights  in  this 
case.  Now,  as  I  understand  the  law,  it  is  as  follows :  An  in- 
juiy,  legally  speaking,  consists  of  a  wrong  done  to  a  person,  or 
in  other  words,  the  violation  of  his  right.  For  the  violation  of 
every  right  there  is  a  remedy ;  where,  therefore,  there  has  been 
a  violation  of  a  right,  the  person  injured  is  entitled  to  an  ac- 
tion ;  that  is,  he  can  sue ;  if  he  is  entitled  to  an  action,  he  is  at 
least  entitled  to  nominal  damages.  Such  damages  are  given  in 
order  to  vindicate  a  right  which  has  been  invaded.  There  is 
where  the  vindication  of  the  law  cbraes  in  and  there  is  where  a 
redress  for  the  invasion  of  a  man's  right  comes  in ;  it  is  the 
right  to  bring  an  action  and  to  maintain  it,  and  that  is  all  the 
vindication  the  law  requires ;  that  is  the  vindication  the  inva- 
sion of  his  right  requires  if  there  is  nothing  else  in  the  case. 
In  such  cases,  damages  are  given,  that  is,  nominal  damages,  to 
vindicate  a  right  which  has  been  invaded.  If  nothing  but  a 
right  has  been  invaded,  then  nominal  damages  is  all  that  he 
should  be  allowed,  and  such  further  damages  are  awarded  as 
are  proper  to  remunerate  him  for  any  specific  damages  which 
he  has  sustained ;  and  it  is  upon  this  principle  that  a  person 
may  sustain  an  action  of  trespass  for  the  unauthorized  entry 
on  his  land,  although  he  shows  no  actual  specific  damage  to 
have  accrued  to  him ;  for  instance,  I  go  across  your  land,  pos- 
sibly I  do  you  no  actual  damage  in  the  way  of  injury  to  your 
crops  or  by  an  injury  to  your  soil,  and  yet  you  have  a  right  to 
a  verdict  against  me,  because  I  am  a  trespasser  and  I  have  tres- 
passed on  you,  but  while  you  have  a  right  to  a  verdict,  the 
measure  of  damages  would  be  the  amount  of  injury  you  wiU 
sustain  resulting  from  the  wrong  complained  of. 

Now,  in  this  case,  the  wrong  complained  of  is  the  transporta- 
tion, during  the  period  of  ownership  of  this  coal  bj'^  the  defend- 
ants, of  other  coal  through  this  main  entry ;  there  was  some 
testimony  in  regard  to  damages  sustained,  by  various  witnesses, 
and  I  am  very  frank  to  say  to  you,  gentlemen  of  the  jury,  that 
in  the  opinion  of  the  court,  the  plaintiff  neither  by  himself  nor 
by  any  of  his  witnesses,  has  shown  that  any  substantial  dam- 
ages accrued  to  him,  or  were  done  to  his  property  by  reason  of 
this  trespass,  or  by  the  nmning  of  this  coal  through  that  main 
entry.  I  faU  to  see  in  the  testimony  where  the  running  of  tfie 
coal  through  this  entry  from  adjoining  or  other  tracts  of  land, 
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has  caiised  any  substantial  or  actual  damage  to  the  estate  of 
this  plaintiff ;  as  I  recall  the  testimony,  plaintiff  was  not  able 
to  state  in  what  particular  any  injury  had  been  done  to  him, 
and  the  basis  of  the  estimates  made  by  the  other  witnesses  in 
l)is  behalf,  it  seems  to  the  court,  were  not  such  as  would  entitle 
them  to  your  consideration.  Foi*  instance,  take  the  testimony 
of  Mr.  Linn ;  he  makes  the  estimate  upon  the  value  which  this 
privilege  was  to  the  defendants ;  that  it  was  worth  that  much 
to  the  defendants  to  be.  allowed  to  run  their  coal  through  this 
main  entry.  That  is  not  the  question  in  this  case,  and  so  with 
the  other  witnesses,  and  we  do  not  think  that  the  testimony  in 
this  case  shows  that  any  substantial  injury  has  been  done  to 
this  plaintiff  by  the  trespass  of  which  he  complains,  but  it  is  a 
question  for  you,  gentlemen  of  the  jury,  to  ascertain  whether 
or  not  a  trespass  has  been  actually  committed  upon  him,  or  upon 
his  land ;  if  so,  then  you  should  allow  him,  at  least,  nominal 
damages ;  but  in  the  opinion  of  the  court,  if  you  should  come  to 
the  decision  that  a  trespass  has  been  committed  against  him, 
you  should  allow  him  nominal  damages  only. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  nominal 
damages. 

Error  assigned  was  in  instructing  the  jury  to  find  nominal 
damages  only. 

Edward  Campbell^  for  appellant. —  An  invasion  of  right  being 
shown,  the  law  holds  injury  to  be  a  probable  result,  and  there- 
fore gives  judgment  against  the  wrongdoer.  In  other  words, 
it  presumes  some  damage  to  have  resulted  from  the  wrong : 
1  Sedgwick  on  Measure  of  Damages  (7th  ed.),  p.  75. 

The  appellant  considers  that  the  authorities  make  it  clear 
that  he  is  entitled  not  only  to  compensatory  damages  adequate 
to  the  profit  the  defendant  has  made  out  of  his  trespass  upon 
the  appellant's  lands,  but  to  exemplary  damages :  2  Sedgwick 
on  Measure  of  Damages  (7th  ed.),  pp.  323,  324 ;  Wheatley  v. 
Chrisman,  24  Pa.  298 ;  Pittsburg,  etc.,  Ry.  Co.  v.  Lyon,  123  Pa. 
140 ;  Reynolds  v.  Braithwaite,  131  Pa.  419 ;  Williams  v.  Es- 
ling,  4  Pa.  486. 

A.  D.  Boyd,  for  appellee,  was  not  heard,  but  in  his  printed 
Vol.  cxovi — 11 
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brief  said :  For  the  purposes  of  this  case,  it  may  be  conceded 
that  where  there  is  an  invasion  of  a  right  the  law  implies 
damage,  but  where  the  law  implies  the  injury  it  also  implies 
the  lowest  or  nominal  damage:  Pastorius  v.  Fisher,  1  Rawle, 
27  ;  Ripka  v.  Sergeant,  7  Watts  &  Serg.  9. 

Per  Curiam,  May  23, 1900 : 

The  learned  court  below  instructed  the  jury  that  the  plain- 
tiff was  entitled  to  nominal  damages  for  the  invasion  of  his 
right,  and  also  to  such  further  damages  as  would  compensate 
him  for  any  injuries  which  resulted  from  the  wrong  complained 
of.  The  right  to  recover  vindictive  damages  was  denied  and 
this  we  think  was  the  correct  ruling  on  that  subject.  All  the 
actual  damage  that  the  plaintiff  sustained  he  could  recover, 
but  the  case  was  not  one  for  the  allowance  of  vindictive  dam- 
ages. This  rule  was  correctly  stated  and  covers  the  whole  of 
the  contention. 

Judgment  affirmed. 


Oakford  v.  Nirdlinger. 

Landlord  and  tenant— Lease  of  wall  for  advertising  purposes — Holding 
over. 

In  an  action  to  recover  rent  for  several  years  in  arrears  under  the  lease 
of  a  wall  for  advertising  purposes,  the  case  is  for  the  jury  where  the  evi- 
dence shows  that  the  view  of  the  wall  from  the  street  had  been  obstructed 
by  a  structure  on  neighboring  property,  that  the  lessees  had  given  notice 
of  an  intention  to  quit  if  the  obstructions  were  not  removed,  that  the  obstruc- 
tions were  not  removed,  that  the  lessee  ceased  using  the  wall  shortly  there- 
after, and  that  the  lessors  accepted  compensation  for  the  use  of  the  place 
from  other  parties.  In  such  a  case  a  verdict  and  judgment  against  the 
plaintiflPs  claim  will  be  sustained. 

Argued  May  9,  1900.  Appeal,  No.  422,  Jan.  T.,  1899,  by 
plaintiff,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  June  T., 
1898,  No.  1016,  on  verdict  for  plaintiff,  in  case  of  William  H. 
Oakford,  agent  for  F.  A.  Oakford  and  F.  A.  Oakford,  v.  Sam- 
uel F.  Nirdlinger,  otherwise  known  as  Samuel  F.  Nixon,  and 
J.  Frederick  Zimmerman,  copartners,  trading  as  Nixon  &  Zim- 
merman. Before  Grben,  C.  J.,  McCollum,  Fell,  Brown 
and  Mestrezat,  JJ.     AflBrmed. 
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Assumpsit  to  recover  rent.    Before  Arnold,  P.  J. 

The  court  charged  as  follows : 

The  plaintiff  claims  six  years'  rent  and  more,  at  $40.00  a . 
month,  under  an  agreement  made  in  November,  1891,  for  the 
use  of  the  roof  and  south  wall  of  a  building.  No.  29  South 
Ninth  street,  in  the  city  of  Philadelphia,  for  the  purpose  of 
displajring  stereopticon  views,  advertising  and  posting  theat- 
rical and  other  bills  on  the  southern  side  of  said  roof  and 
wall  only,  together  with  access  to  the  roof  through  the  prem- 
ises between  the  hours  of  6  o'clock  A.  M.  and  6  o'clock  p.  M., 
during  the  term  of  nine  months  ending  on  August  15,  1892. 
And  then  it  provides  that  the  lessee  agrees  that  all  goods  on 
the  premises  shall  be  liable  for  distraint  for  rent  due,  and  it 
was  agreed  that  if  the  said  lessee  shall  continue  in  the  occu- 
pancy of  the  said  premises  after  the  expiration  of  the  said 
term,  then  the  lease  shall  continue  upon  the  same  terms  and 
conditions  as  are  therein  contained  for  a  further  period  of  one 
year,  and  so  on  from  year  to  year  untU  terminated  by  either 
party  thereto  giving  to  the  other  thirty  days'  notice  for  removal 
previous  to  the  expiration  of  the  then  current  term.  Now  it  is 
admitted  that  for  the  first  nine  months  the  American  Bill  Post- 
ing Company,  the  lessee  under  this  contract,  paid  the  rent.  It 
also  paid  the  first  month's  rent  of  the  second  year,  beginning 
August  15,  1892.  But  before  September  15,  1892,  the  de- 
fense, alleges  that  the  owner  of  the  adjoining  property  on  the 
south,  which  was  one  story  lower  than  the  property  of  Mr.  Oak- 
ford,  leased  a  similar  privilege  to  the  American  Exhibition  Com- 
pany, which  company  put  up  a  frame  of  galvanized  iron,  stan- 
chioning it  by  iron  guy  wires  to  the  wall  that  was  leased  to 
the  American  Bill  Posting  Company,  and  that  it  thereby  ob- 
scured the  wall  that  was  leased  to  the  American  Bill  Posting 
Company.  That  is  to  say,  the  tenants  of  the  adjoining  prop- 
erty on  the  south,  by  leasing  similar  privileges  to  the  Amer- 
ican Exhibition  Company,  obscured  the  wall  that  was  leased  to 
the  American  Bill  Posting  Company.  And  Mr.  Robinson^  the 
person  who  signed  this  agreement  for  the  bill  posting  com- 
pany, said  he  called  on  Mr.  Oakford  in  the  month  of  Septem- 
ber, 1892,  and  told  him  that  unless  that  obstruction  was  re- 
moved they  would  vacate  the  premises.    Mr.  Robinson  said  it 
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was  not  removed,  and  they  never  did  use  the  south  wall  or  the 
roof  of  Mr.  Oakford's  house  after  September  15,  1892.  Now, 
at  one  time  I  thought  this  was  a  mere  contract  for  the  use  of 
the  wall,  and  if  the  bill  posting  company  could  not  get  the 
use  of  the  wall  for  stereopticon  purposes  and  posting  theat- 
rical devices,  it  was  not  liable  to  pay  the  rent  But  the  Su- 
pi^me  Court  overruled  me  on  that  point,  and  said  the  agree- 
ment was  a  lease,  and  inasmuch  as  the  American  Bill  Posting 
Company  had  paid  the  rent  for  the  first  month  of  the  second 
year,  they  were  in  for  that  year.  And  I  am  bound  to  instruct 
you  that  the  plaintiff  in  this  case  is  entitled  to  recover  the 
rent  for  that  second  year ;  that  is,  the  remainder  of  it  that  has 
not  been  paid.  [It  is  admitted  that  four  months'  rent  of  the  • 
second  year  has  been  paid ;  one  month  by  the  American  Bill 
Posting  Company,  and  three  months  by  the  defendants  here, 
Nixon  &  Zimmerman — and  eight  months  of  that  second  years' 
rent  is  still  unpaid  and  due.  Therefore  there  seems  to  be  no 
escape  for  the  defendant  from  the  payment  of  those  eight 
months'  rent.  But  are  the  defendants,  as  surety  for  the  Amer- 
ican Bill  Posting  Company,  or  is  the  American  Bill  Posting 
Company  liable  for  any  rent  after  September  15, 1893,  the  end 
of  the  second  year.  For,  as  told  you  before,  the  plaintiff  in 
this  case  claims  six  years'  rent,  payable  monthly  at  #40.00  each 
month,  amounting  to  $2,760,  for  the  use  of  the  wall  which  is 
obscured,  according  to  the  testimony  here,  by  another  frame 
work  of  an  opposition  company.  That  is  the  quesiton  for  you 
to  determine.  And  it  depends  upon  this,  did  they  continue 
upon  the  premises  and  remain  in  possession?  If  they  did 
then  they  are  liable.  If  they  continued  on  the  premises  after 
the  expiration  of  the  second  year  they  are  liable  for  another 
year's  rent,  and  so  on,  so  long  as  they  continued  in  possession, 
unless  they  removed  from  the  premises.  Mr.  Robinson  tes- 
tified— and  you  can  say  if  you  believe  him — that  he  told  Mr. 
Oakford  in  September,  1892,  that  they  would  vacate  if  the 
obstruction  remained  there,  and  he  also  said  that  from  Sep- 
tember 15,  1892,  the  American  Bill  Posting  Company  never 
used  the  roof  or  south  wall  that  Mr.  Oakford  leased,  because 
the  other  company's  frame  work  obstructed  the  view  of  it. 
The  question  is  whether  the  American  Bill  Posting  Company 
did  continue  in  possession  after  September  15, 1893,  in  order 
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to  determine  whether  it  shall  be  compelled  to  pay  the  full 
amount  claimed,  f2,760,  for  the  south  wall  and  the  roof  of 
that  building.  If  you  believe  they  did  not  continue  on  the 
premises  and  did  not  use  the  wall  and  roof  they  are  not  liable 
beyond  the  second  year.    That  is  all  tliere  is  in  this  case.]  ]4] 

Verdict  and  judgment  for  plaintifiE  for  $436.68.  Plaintiff 
appealed. 

EiTor  assigned  among  others  was  (4)  poiiion  of  the  charge 
as  above,  quoting  it. 

Avery  D.  Harrington^  with  him  J.  Alfred  Smithy  for  appel- 
'  lants. — Under  the  circumstances,  it  is  submitted  that  an  abso- 
lute and  positive  notice  to  quit  on  August  15,  1893,  would 
not  have  relieved  the  lessee  from  the  payment  of  rent,  unless 
the  property  of  the  lessee  was  removed  and  possession  given 
in  accordance  with  such  notice.  The  plaintiff  was,  therefore, 
at  libei-ty  to  treat  the  lessee  as  a  trespasser  or  as  a  tenant  for 
another  year,  and  so  on  from  year  to  year  until  formal  notice 
was  given  and  a  removal  of  the  property  and  surrender  of  pos- 
session in  accordance  with  such  notice :  Dorr  v.  Barney,  12 
Hun  (N.  Y.),  259. 

George  S.  Oraharrij  with  him  Joseph  QilJUlan  for  appellee. — 
The  question  of  abandonment  and  acceptance  is  one  for  the 
jury:  Baitley  v.  Phillips,  165  Pa.  325. 

A  tenancy  from  year  to  year  after  the  termination  of  the 
term  is  determinable  at  the  pleasure  of  eitlier  the  lessee  or 
owner  of  the  reversion,  upon  giving  the  requisite  notice :  Doe 
V.  Browne,  8  East,  165 ;  Western  Transportation  Co.  v.  Lans- 
ing, 49  N.  Y.  499;  Jones  v.  Shears,  4  Ad.  &  Ellis,  832 ;  Phoe- 
nixville  Borough  v.  Walters,  147  Pa.  501 ;  Wilcox  v.  Montour 
Iron  &  Steel  Co.,  147  Pa.  541. 

Per  Curiam,  May  23, 1900: 

The  learned  court  below  charged  the  jury  that  the  defendants 
were  liable  to  pay  the  unpaid  remainder  of  the  second  year's 
rent,  and  for  that  amount  a  verdict  was  rendered.  As  to  the  rest 
of  the  plaintiff's  claim  founded  upon  a  holding  over  without 
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notice  for  several  successive  years,  the  court  told  the  jury  that 
the  question  for  them  was  whether  the  defendants  continued 
upon  the  premises  and  remained  in  possession  after  the  expira- 
tion of  the  second  year,  adding  that  if  they  did  they  were  liable, 
and  if  they  did  not  they  were  not  liable.  There  was  evidence 
upon  this  subject  suflBcient,  as  we  think,  to  carry  the  question 
to  the  jury,  and  the  jury  has  found  upon  all  the  testimony,  that 
the  lessees  did  not  remain  in  possession  after  the  end  of  the 
second  year.  We  do  not  see  any  error  in  the  submission  of 
this  question  and  we  are  therefore  of  opinion  that  the  judgment 
should  be  aflBrmed.  There  was  quite  considerable  testimony 
given  showing  notice  of  the  intention  to  quit  by  the  lessee  if 
certain  obstructions  to  the  use  of  the  sign  were  not  removed, 
and  that  they  were  not  removed,  also  to  the  effect  that  the  lessee 
ceased  using  the  place  after  September  15,  1892,  and  also  that 
the  lessors  accepted  compensation  for  the  use  of  the  place  f i*om 
other  parties.  The  effect  of  all  this  testimony  was  for  the  jury. 
The  assignments  of  error  are  dismissed. 
Judgment  aflBrmed. 
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e^Shamokin  Borough  v.  Shamokin  and  Mount  Carmel  Elec- 
tric Railway  Company. 


Street  railways — Removal  of  tracks— Boroughs. 

A  street  i-ailway  company  which  has  received  permission  from  a  borough 
to  lay  two  tracks  on  a  street.  may»  in  the  absence  of  any  provision  to  the 
conti'ary  in  the  ordinance  giving  consent,  take  up  one  ti*ack  and  remove 
it  entirely,  but  cannot  change  the  location  of  the  other  without  the  consent 
of  the  borough. 

Argued  May  21,  1900.  Appeal,  No.  380,  Jan.  T.,  1899,  by 
plaintiff,  from  decree  of  C.  P.  Northumberland  Co.,  in  equity, 
No.  225,  on  bill  in  equity  in  case  of  the  Borough  of  Shamokin 
V.  Shamokin  and  Mount  Carmel  Electric  Railway  Company. 
Before  Mitchell,  Dean,  Fell,  Bbown  and  Mbstbezat,  JJ. 
AflBirmed. 

Bill  in  equity  for  an  injunction. 
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The  facts  appear  by  the  opinion  of  McClure,  P.  J^  specially 
presiding,  which  was  as  follows : 

From  the  bill,  answer  and  proofs  submitted  the  following 
facts  are  found : 

1.  The  complainant  is  a  mimicipal  corporation  duly  incor- 
porated under  the  laws  of  Pennsylvania,  and  as  such  corporar 
tion  possesses  all  the  powers,  privileges  and  immunities,  and  is 
subjected  to  all  the  duties  granted  and  imposed  upon  the  sev- 
eral boroughs  within  this  commonwealth,  by  the  act  of  April  3, 
1851,  and  the  several  supplements  thereto. 

2.  That  the  territory  comprised  within  the  limits  and  bounds 
of  the  said  borough  of  Shamokin  is  situate  within  the  county 
of  Northumberland,  said  borough  having  been  granted  a  char- 
ter of  incorporation  by  the  court  of  quarter  sessions  of  said 
county  on  November  9, 1864. 

3.  That  M.  C.  Farrow  is  the  chief  burgess,  duly  elected  to 
serve  as  such,  and  F.  P.  W.  Haas,  T.  A.  Holl,  John  Drumheiser, 
Richard  Phillips,  R.  Hollenback,  J.  J.  Peifer,  Henry  Bullock, 
B.  E.  Adams,  Patrick  Smith,  J.  J.  Delaney,  G.  C.  Unger, 
W.  S.  Zimmerman,  W.  A.  Reppard,  R.  V.  Thompson,  O.  J. 
Reed,  W.  A.  Seitz,  W.  Van  Gasken,  E.  O.  Zuem,  William ' 
Mensch  and  Nicholas  Timmes  comprise  the  borough  council  of 
the  said  borough  of  Shamokin. 

,  4.  That  as  such  borough  the  complainant  is  authorized  by  law, 
among  other  things,  to  grant  or  withhold  its  consent  to  the  oc- 
cupancy of  its  streets  and  roads  by  an  electric  or  other  railway 
company ;  and  can  impose  conditions  under  which  the  right  of 
way  may  be  enjoyed. 

5.  That  the  town  council  of  the  borough  of  Shamokin,  at  the 
solicitation  of  the  defendant  company,  passed  an  ordinance  on 
March  2, 1893,  granting  the  right  of  way  over  and  upon  Sun- 
bury  street  and  other  streets,  with  the  object  of  enabling  said 
company  to  construct  and  operate  a  street  railway  within  the 
borough  limits. 

6.  That  the  defendant  is  a  Pennsylvania  corporation,  incor- 
porated under  the  provision  of  thp  Act  of  May  14, 1889,  P.  L. 
211,  and  accepted  in  writing  the  terms  and  conditions  imposed 
by  said  ordinance. 

7.  By  the  1st  section  of  the  ordinance  permission  was  granted 
the  defendant  to  construct  and  lay  one  single  railway  track  on 
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and  upon,  among  others,  Sunbury  street  in  said  borough,  "  with 
the  necessaiy  switches,  turnouts  and  sidings,  provided,  however, 
that  the  said  railway  track,  switches,  turnouts  and  sidings  are 
in  all  cases  to  be  located  under  the  supervision  of  the  committee 
on  streets  and  highways." 

8.  The  3d  section  of  the  ordinance  reads  as  follows :  "  Sec- 
tion 3.  The  track  of  said  railway  shall  be  laid  to  grade  of  the 
several  streets  and  highways  used  and  occupied  by  said  com- 
pany as  aforesaid  for  any  of  its  erections  or  structures  and  shall 
in  no  instance  be  changed  or  altered  except  under  the  direct 
supervision  of  the  borough  council  and  by  resolution  or  ordi- 
nance duly  adopted  or  enacted  for  that  purpose ;  and  (in)  every 
case  the  said  company  in  laying  its  tracks  shall  strictly  conform 
to  existing  grades,  unless  the  consent  be  given  by  the  authority 
aforesaid  to  their  change  or  alteration,  in  which  event  its  tracks 
shall  be  so  fixed,  laid  and  adjusted  as  to  conform  strictly  to  the 
altered  grades,  and  the  said  railway  company  shall  at  any  and 
all  times  hereafter,  at  its  own  cost  and  charge,  take  up  and 
change  its  railway  so  as  to  conform  to  such  grades,  heights  and 
slopes  as  may  from  time  to  time  be  legally  fixed  by  the  munici- 
pal authorities  of  said  borough." 

9.  The  9th  section  of  the  ordinance  provides  that:  "The 
said  railway  company  shall  at  its  own  expense  in  addition  to 
keeping  said  streets  in  good  repair  pave  said  portion  of  the 
streets  on  which  it  passes  with  asphaltum,  fire  brick  or  other 
suitable  material  whenever  and  as  fast  as  the  borough  of  Shara- 
okin  shall  pave  the  other  part  of  said  streets,  the  material  used 
to  be  subject  to  the  approval  of  the  town  council,  and  in  like 
manner  shall  pave  the  streets  wherever  turnouts  shall  be  laid 
the  entire  width  thereof  between  the  curb  lines  for  the  full 
length  of  said  tuniouts  and  thirty  feet  beyond  the  extreme  ends 
of  such  turnouts,  and  the  said  company  shall  at  all  times  without 
delay,  upon  five  days'  notice  given  by  tlie  chief  burgess,  repair 
and  pave  inside  and  outside  of  said  tracks  and  turnouts  when- 
ever the  same  is  out  of  repair,  or  if  paved,  the  paving  shall  get 
out  of  repair,  and  upon  failure  of  said  company  so  to  do,  the 
borough  of  Shamokin  shall  do  the  work,  and  I'ecover  the  ex- 
penses thereof  with  a  penalty  of  twenty  per  centum  of  cost  of 
such  work  added  thereto  in  an  action  at  law  against  the  com- 
pany." 
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10.  Under  the  direction  and  supervision  of  the  committee 
on  streets  and  highways  the  defendant  constructed  a  single 
track  or  line  of  railway  as  provided  in  said  ordinance,  "  begin- 
ning at  the  borough  line  near  Sixth  street,  thence  along  and 
upon  Sunbury  street  to  Shamokin  street,  thence  along  and  upon 
ShamoMn  street  to  Commerce  street,  thence  along  and  upon 
Commerce  street  to  Mt.  Carmel  street,  thence  along  and  upon 
Mt.  Carmel  street  to  the  eastern  boundary  line  of  said  borough." 
Upon  Sunbury  street  between  Liberty  and  Rock  streets  at  the 
time  of  the  construction  of  the  single  track  a  siding  was  built 
north  of  the  main  track  and  connected  therewith  at  Liberty  and 
Rock  streets.  On  account  of  the  limited  width  of  the  street  at 
this  point,  and  objections  made  by  property  owners  along  it,  the 
main  track  was  laid  south  and  the  siding  an  equal  distance  north 
of  its  center  line,  thus  gfiving  the  appearance  of  a  double  track 
railway.  The  siding  is  upwards  of  400  feet  in  length,  is  located 
near  the  Northern  Central  and  Reading  Railway  passenger  sta- 
tions and  was  intended  for  the  use  of  cars  to  be  operated  be- 
tween Hickory  Ridge  and  Shamokin.  As  the  Hickory  Ridge 
branch  was  never  built,  a  siding  was  not  needed  in  the  oper- 
ation of  the  road,  and  it  has  been  occasionally  used  as  a  place 
for  the  temporary  storage  of  cars. 

11.  The  siding  being  unnecessary  for  the  successful  operation 
of  the  line  of  railway  its  maintenance  was  burdensome  to  the 
company,  and  it  has  for  some  years  desired  to  take  it  out  and 
straighten  the  track.  This  is  evidenced  by  a  letter  of  Mr. 
Smith,  the  president  of  the  company,  dated  June  21,  1897,  and 
directed  to  the  chief  burgess  and  town  council  wherein  he,  on 
behalf  of  his  company,  requests  the  privilege  of  shortening  the 
"loop"  by  the  removal  either  of  the  part  lying  east  of  Wash- 
ington street  or  the  part  west  of  that  street.  On  failure  .to 
grant  either  request  he  stated  that  the  company  would  exercise 
its  right  to  remove  one  of  the  lines  of  track  at  any  time  it 
might  see  proper  to  do  so.  July  6, 1897,  the  council  acted  on 
this  request  and  authorized  the  chief  burgess  to  notify  the  rail- 
way company  '*  that  the  borough  would  insist  on  the  contract 
as  it  at  present  exists." 

12.  December  13, 1898,  the  burgess  approved  an  ordinance 
for  the  paving  of  Sunbury  street  with  vitrified  brick,  and  on 
May  31, 1899,  the  contract  was  entered  into  with  the  Alcatraz 
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Paving  Company  to  do  the  work.  By  this  ordinance  the  rail- 
way company  was  directed  to  pave  so  much  of  the  street  as  is 
required  by  the  ordinance  granting  it  the  right  of  way,  and  on 
failure  so  to  do  the  chief  burgess  and  committee  on  streets  and 
highways  are  authorized  to  pave  and  collect  the  cost  thereof 
from  the  company. 

13.  The  company  was  about  to  take  out  the  southern  track 
on  Sunbury  street  and  move  the  north  track  over  to  the  center 
of  the  street  thus  making  a  straight  single  track  or  line  of  rail- 
way through  this  portion  of  the  street.  Permission  so  to  do 
had  not  been  obtained  from  councils  or  the  committee  on  streets 
and  highways  and  it  was  protested  against  by  the  chief  bur- 
gess. A  bill  was  then  filed  and  an  injunction  issued  to  restrain 
the  threatened  action  of  the  company  on  the  ground  that  it "  is 
contrary  to  law  and  prejudicial  to  the  interests  of  the  borough 
of  Shamokin."  This  is  denied  in  the  answer  and  it  is  claimed 
that  the  reduction  of  the  number  of  tracks  and  straightening 
the  line  "  would  be  to  the  advantage  of  the  citizens  of  said  bor- 
ough, and  especially  to  those  residing  on  Sunbury  street." 

14.  Ttiat  the  proposed  change  would  be  beneficial  to  the 
abutting  property  owners,  to  the  renters  and  business  men  and 
to  all  persons  who  ride  or  drive  upon  the  street,  can  scarcely  be 
questioned.  We  have  testimony  to  the  contrary  to  be  sure,  wit- 
nesses who  own  property  on  the  street  have  given  as  their  opin- 
ion that  the  two  tracks  with  curves,  frogs  and  switches  are 
not  more  injurious  than  a  single  straight  one,  but  this  opinion 
was  more  or  less  influenced  by  the  fact  that  with  a  single  track 
they  might  have  to  face  an  assessment  for  paving.  Councils 
knew  that  two  tracks  would  be  burdensome  and  annoying,  for 
in  the  ordinance  granting  the  right  of  way  they  prescribed  a 
penalty  of  paving  the  street  from  curb  to  curb  the  entire  length 
and  thirty  feet  beyond  the  end  of  each  turnout. 

15.  While  the  siding  seems  to  be  unnecessary  for  the  suc- 
cessful operation  of  the  railway,  and  the  company  has  for  years 
desired  to  remove  it,  the  right  claimed  to  take  out  one  track 
whenever  it  saw  fit  to  do  so,  was  not  attempted  to  be  exercised 
until  after  the  excavation  of  the  street  for  the  paving.  As  with 
this  siding  or  turnout  in  the  street  the  company  under  its  contract 
with  the  borough  must  pay  the  cost  of  paving  from  curb  to 
curb  it  is  very  plain  that  the  contemplated  action  was  not 
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prompted  by  the  uselessness  of  the  tracks  alone.  We  are  well 
satisfied,  that  a  desire  to  avoid  this  liability  was  a  potent  factor. 
16.  Although  this  was  a  hearing  on  rule  to  show  cause  why 
the  preliminary  injunction  should  not  be  dissolved,  by  agree- 
ment of  counsel  it  was  made  the  final  hearing  on  the  merit  of 
the  bill. 

OPINION  OP  THE  COURT. 

This  a  novel  case.  Railway  tracks  have  always  been  con- 
sidered a  burden  on  a  street  and  treated  as  such.  Only  munici- 
pal authorities  in  whom  the  power  has  been  vested  can  impose 
this  servitude  on  the  abutting  property,  and  all  contests  have 
been  waged  to  prevent  the  incumbrance.  Here  the  proposed 
change  in  the  tracks  of  the  railway  company  would  greatly  im- 
prove the  street  and  benefit  the  property  owners,  their  tenants 
and  all  persons  having  occasion  to  drive  on  it. 

Wherein  the  taking  up  of  the  south  track  and  the  moving 
of  the  north  one  to  the  center  of  the  street  is  "  prejudicial  to 
the  interests  of  the  borough  of  Shamokin "  is  not  set  forth  in 
the  bill.  Not  a  word  can  be  found  in  that  paper  relating  to 
paving,  and  the  answer  following  its  averments  is  also  silent  on 
the  subject.  The  purpose  of  the  introduction  of  the  evidence  re- 
lating to  the  paving  of  the  street  was  to  show  wherein  the  removal 
of  the  track  was  prejudicial  to  the  interest  of  the  borough,  and. 
that  the  uselessness  of  the  siding  was  not  the  sole  cause  for 
taking  up  the  track  as  might  be  inferred  from  the  fifth  para- 
graph of  the  answer.  But  the  terms  of  the  contract  relating  to 
paving,  or  how,  or  why  the  removal  of  the  track  at  this  time  will 
relieve  the  company  from  liability  is  not.  set  forth  in  the  bill. 
That  an  ample  remedy  at  law  has  been  provided  in  the  ordin- 
ance for  every  default  of  the  company  in  that  line,  may  account 
for  its  not  being  introduced  here. 

Nor  is  it  charged  that  the  purpose  of  the  company  was  to 
avoid  liability,  or  that  the  motive  which  prompted  the  action  in 
any  way  affected  its  right  to  take  up  the  tracks.  Complainant's 
whole  case  is  rested  on  the  1st  and  3d  sections  of  the  ordinance 
granting  the  right  of  way  with  the  reservation  of  supervisory 
powers  to  council  and  the  street  committee,  and  it  is  contended 
that  under  this  ordinance,  which  is  the  contract  between  the 
parties,  no  rail  can  be  changed,  taken  up,  or  removed  without 
permission  of  the  municipal  authorities.     This  is  denied  by  the 
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respondents  and  thus  the  issue  is  raised.  Its  determination  de- 
pends entirely  upon  the  construction  of  the  above  sections  of 
the  ordinance.  As  the  company  contemplates  the  relocation  of 
one  track  and  the  taking  up  and  removal  of  another,  two  ques- 
tions present  themselves.  By  the  Ist  section  the  "railway 
track,  switches,  turnouts  and  sidings  are  in  all  cases  to  be  located 
under  the  supervision  of  the  committee  on  streets  and  highways." 
To  hold  that  when  the  main  track  and  sidings  were  once 
placed  on  the  ground  that  the  duties  of  the  committee  were  at 
an  end  and  their  power  of  supervision  exhausted,  would  be  a 
cramped  construction  of  the  section.  In  effect  this  would  turn 
over  the  streets  to  the  railway  company  and  they  could  relocate 
their  tracks  at  will,  changing  them  from  side  to  side  regardless 
of  the  rights  of  property  owners  and  the  traveling  public.  It  is 
clear  to  us  that  if  the  company  want  to  change  the  location  of 
either  the  main  track  or  siding,  consent  of  the  street  committee 
must  first  be  obtained. 

Nothing  in  this  section  bears  on  the  right  of  the  company  to 
take  up,  remove  or  abandon  a  track  or  siding,  and  if  any  pro- 
hibition exists  it  must  be  in  the  3d  section  of  the  ordinance. 
If  we  take  that  part  of  the  section  printed  in  the  bill  alone  the 
borough  would  have  a  clear  case.  By  it  the  track  shall  in  no 
instance  be  changed  except  under  the  dii*ect  supervision  of  the 
borough  council.  But  the  whole  section  is  one  cumbersome 
sentence  which  treats  of  grades,  "  the  track  shall  be  laid  to 
grade,  shall  strictly  conform  to  existing  gmdes,  unless  consent 
be  given  to  their  change  or  alteration,  in  which  event,  shall  con- 
form to  altered  grades,  company  shall  take  up  and  change  rail- 
way so  as  to  conform  to  such  grades,  as  may  be  fixed  by  tlie 
authorities, "  etc.  Only  by  reading  the  entire  sentence  can  one 
gather  its  true  meaning.  By  doing  so  we  are  led  to  the  con- 
clusion that  when  in  the  first  clause  it  8a3^s,  *'  the  track  shall  be 
laid  to  grade,  and  shall  in  no  instance  be  changed, "  the  change 
meant  is  one  of  grade  and  that  such  change  can  only  be  made 
by  resolution  of  council. 

Thus  the  location  and  relocation  of  a  track  or  siding  upon 
the  streets,  and  the  changes  and  alterations  necessary  to  con- 
form to  the  grades  thereof,  are  kept  within  the  supervision  of 
the  municipal  authorities,  but  no  restriction  is  placed  on  the 
rights  of  the  company  to  take  up  and  remove  a  siding  if  it  finds 
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it  to  its  interest  so  to  do.  Whether  this  was  because  it  was 
thought  the  taking  up  of  any  portion  of  the  track  would  by 
that  much  reduce  the  burden  on  the  streets,  or,  owing  to  the 
belief  that  this  was  a  progressive  company  and  would  want 
more  room  rather  than  less,  the  present  situation  was  not  antici- 
pated, is  not  material.  We  must  take  the  contract  as  the  par- 
ties have  made  it. 

The  apprehensions  of  council  that  if  the  company  be  per- 
mitted to  take  up  the  tracks  now,  they  will  lay  it  again  after 
the  paving  is  completed  on  the  plea  that  it  is  necessary  for  the 
operation  of  the  road,  under  the  decisions  in  Wyoming  Boro. 
v.Wilkes-Barre,  etc.,  Ry.  Co.,  8  Kulp,  113,  and  Pottsville  Boro. 
v.  People's  Ry.  Co.,  148  Pa.  175,  cannot  aflfect  this  case. 

On  this  score  we  think  the  borough  authorities  have  little 
to  fear.  Every  cause  must  be  decided  on  its  own  facts,  and 
this  company  in  view  of  the  testimony  here  introduced  by  it 
would  present  a  vulnerable  front  in  such  an  issue. 

We  have  no  doubts  as  to  the  jurisdiction  of  this  court  No 
averment  or  proof  of  irreparable  damage  is  necessary  where 
companies  exceed  their  powers  in  dealing  with  other  peoples' 
property.  The  threatened  invasion  of  the  rights  of  the  borough 
authorities  to  control  the  streets  is  all  that  is  needed :  Com- 
monwealth V.  Pittsburg,  etc.,  Railroad  Company,  24  Pa.  159 ; 
Penna.  R.  Co.'s  Appeal,  115  Pa.  514. 

Failure  to  file  a  bond  would  have  been  fatal  to  the  proceed- 
ing had  objections  been  raised  in  time,  as  counties  and  cities 
are  the  only  municipal  bodies  excepted  from  the  provisions  of 
the  act  requiring  a  bond  with  sureties  as  a  prerequisite  to  the 
issuing  of  an  injunction. 

But  this  by  agreement  of  counsel  is  the  final  hearing  on  the 
bill,  which  conclusively  settles  the  rights  of  the  parties.  As 
Chief  Justice  Black  in  Com.  v.  Franklin  Canal  Co.,  21  Pa.  117, 
speaking  of  the  act  says,  *'  We  cannot  doubt  that  it  was  in- 
tended to  prevent  men's  rights  from  being  jeopai^ded  by 
special  injunctions  awarded  during  the  pendency  of  causes." 

Objections  to  the  bond  will  not  avail  on  final  hearing,  as  the 
only  question  there  is  whether  the  complainant  is  entitled  to 
the  relief  prayed :  2  High  on  Injunctions,  p.  1022,  sec.  1608. 

We  conclude  then  as  matters  of  law : 

1.  That  under  the  contract  between  the  borough  and  the 
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railway  company  as  contained  in  the  ordinance  granting  the 
right  of  way,  the  company  cannot  change  the  location  of  the 
north  track  to  the  center  of  the  street  without  the  consent  of 
the  committee  on  streets  and  highways,  and  in  so  far  as  this 
threatened  action  of  the  company  is  concerned  the  injunction 
will  be  made  perpetual. 

2.  That  nothing  in  the  contract  binds  the  company  to  keep 
the  south  track  in  place  but  it  can  be  taken  up  and  removed 
from  the  street. 

3.  As  the  duty  to  pave  the  street  is  not  here  in  issue,  whether 
the  removal  of  the  south  track  by  the  company  at  this  juncture, 
after  the  contract  for  paving  has  been  let,  will  release  it  from 
its  obligations  under  the  ordinance  is  not  decided,  and  no  or- 
der should  be  made  prejudicial  to  the  rights  of  the  borough  to 
invoke  the  prescribed  legal  remedy. 

4.  Each  party  should  pay  one  half  the  costs. 

DECREE. 

And  now,  to  wit :  October  10,  1899,  this  cause  came  on  to  be 
heard  on  final  hearing  on  bill,  answer  and  proofs  at  this  term, 
and  was  argued  by  counsel,  and  thereupon,  upon  consideration 
thereof,  it  is  ordered,  adjudged  and  decreed  as  follows,  viz  : 

That  the  defendant,  the  Shamokin  and  Mount  Carmel  Elec- 
tric Railway  Company,  its  officers,  servants,  agents  and  em- 
ployees be  and  are  hereby  perpetually  enjoined  and  restrained 
from  taking  up  the  north  track,  moving  it  to  the  center  of  the 
street,  or  in  any  manner  changing  its  present  location.  That 
the  defendant  company  is  not  obliged  to  keep  the  south  tiBck 
in  its  present  place,  the  injunction  is  dissolved  as  to  this  track 
and  the  company  can  take  it  up  and  remove  it  from  the  street. 
The  paving  of  the  street  not  being  in  issue,  whether  the  re- 
moval of  the  south  track  by  the  company,  after  the  contract 
for  paving  the  street  has  been  let  by  the  borough,  will  release 
the  company  from  its  obligation  under  the  ordinance  to  pave 
the  street,  is  not  decided.  This  decree  is  made  without  preju- 
dice to  the  right  of  the  borough  to  invoke  its  legal  remedy  for 
the  cost  of  the  street  paving,  according  to  the  terrias  and  condi- 
tions set  out  in  the  contract  between  the  parties. 

Each  party  to  pay  one  half  the  costs  of  this  proceeding. 
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Error  assifftied  among  others  was  the  portion  of  the  decree 
relating  to  the  removal  of  the  second  track. 

J.  W.  GHlleBpie^  with  him  William  H.  Unger^  for  appellant. — 
After  the  tracks  and  tamouts  were  once  laid  as  located  by  the 
authorities,  we  claim  that  the  rights  of  the  parties  are  recipro- 
cal. That  neither  party  can  move  the  track  or  turnouts  off  the 
street ;  the  defendant  cannot  do  so  by  saying  they  were  placed 
there  by  a  misconception  of  the  necessity  of  such  track  or  sid- 
ing for  the  successful  operation  of  the  road,  nor  the  local  au- 
thorities by  declaring  it  is  a  nuisance  upon  the  streets.  Either 
party  attempting  this  would  be  invading  a  legal  right  and  the 
court  would  enjoin  such  action.  If  the  law  be  transcended  or 
disobeyed,  the  act  may  be  restrained:  Northern  Central  Ry. 
Co.  v.  Harrisburg,  etc.,  Electric  Ry.  Co.,  177  Pa.  142 ;  Cum- 
berland Valley  R.  R.  Co.  v.  Harrisburg,  etc..  Electric  Ry.  Co., 
177  Pa.  15&;  Com.  v.  Pittsburg,  etc.,  R.  R.  Co.,  24  Pa.  159; 
Hunter's  App.,  40  Pa.  195 ;  Walters  v.  McElroy,  151  Pa.  549 ; 
Easton  Pass.  Ry.  Co.  v.  Easton,  133  Pa.  505. 

S.  P.  Wolvertan  and  Vori9  Auten^  for  appellee,  were  not  heard 
but  argued  in  their  printed  brief :  The  company  had  the  right 
to  remove  the  track:  Borough  of  Pottsville  v.  People's  Ry. 
Co.,  148  Pa.  176 ;  Hestonville,  Mantua  &  Fairmount  Pass.  R. 
R.  Co.  V.  Philadelphia,  89  Pa.  210 ;  People's  Pass.  Ry.  Co.  v. 
Baldwin,  14  Phila.  Rep.  231. 

Per  Cubiam,  May  23, 1900 : 

The  decree  is  affirmed  upon  the  opinion  of  the  court  below. 
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Mercantile  Trust  and  Deposit  Company  of  Baltimore 

V.  Mellon. 

CorporcUions— Municipal  tax  on  stock — Receivers — Action  against  non- 
resident stockholder. 

A  tax  assessed  by  the  city  of  Baltimore  under  the  laws  of  Maryland 
against  the  stock  of  a  Maryland  corporation  owned  by  a  citizen  of  Penn- 
sylvania and  enforced  against  the  receivers  of  the  corpoi-ation,  may,  when 
paid  by  such  receivers,  become  by  statute  a  lien  against  the  stock,  but  the 
decree  of  the  court  in  such  proceedings  does  not  raise  a  cause  of  action 
in  personam  against  the  Pennsylvania  stockholder. 

Argued  Feb.  28,  1899.  Appeal,  No.  23,  Oct.  T.,  1899,  by 
plaintiffs,  from  judgment  of  Superior  Court,  April  T.,  1898, 
No.  106,  affirming  judgment  of  C.  P.  No.  2,  Allegheny  County, 
•July  T.,  1897,  No.  545,  on  case  stated  in  favor  of  defendant, 
in  case  of  the  Mercantile  Trust  and  Deposit  Company  of  Bal- 
timore and  D,  K.  Este  Fisher,  receivers  and  assignees,  for  the 
benefit  of  creditors  of  the  American  Casualty  Insurance  and 
Security  Company  of  Baltimore  City  v.  Andrew  W.  Mellon. 
Before  Sterrett,  C.  J.,  MoCollum,  Mitchell,  Dean  and 
Fell,  JJ.    Affirmed. 

Appeal  from  Superior  Court. 

The  facts  appear  by  the  opinion  of  the  court  below,  White, 
P.  J.,  which  was  as  follows : 

The  plaintiffs,  who  are  receivers  and  assignees  for  the  benefit 
of  creditors  of  the  American  Casualty,  Insurance  and  Security 
Company  of  Baltimore,  seek  to  recover  from  the  defendant 
♦205.58,  with  interest  from  December  17,  1896,  being  the 
amount  of  tax  due  the  city  of  Baltimore  on  defendant's  250 
shares  of  stock  in  the  American  Casualty  Insurance  and  Se- 
curity Company,  for  the  year  1893,  which  the  plaintiffs  were 
compelled  to  pay  December  17,  1896. 

That  company  was  a  corporation  under  the  laws  of  Maryland, 
having  its  cliief  office  or  place  of  business  in  the  city  of  Balti- 
more. It  had  been  doing  business  for  several  years,  but  in  1893, 
became  insolvent,  made  an  assignment  for  the  benefit  of  cred- 
itors, and  a  receiver  was  appointed. 
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Under  the  laws  of  Maryland  the  stock  of  the  corporation  was 
liable  to  assessment  for  taxes  for  state  and  rauni^^ipal  purposes. 
In  the  mode  prescribed  in  the  statute,  the  whole  stock  of  the 
company  for  the  year  1893  was  assessed,  or  taxed  $7,971.96, 
the  proportion  on  defendant's  250  shares,  $205.58.  After  con- 
siderable litigation  it  was  decided  by  the  final  court  of  the  state 
that  the  plaintiffs  must  pay  the  tax,  and  they  did. 

The  defendant  is  a  citizen  of  Allegheny  county.  Pa.,  and  was 
never  a  citizen  of  Maryland.  He  was  not  a  party  to  any  of  the 
proceedings  in  levying  the  tax,  and  had  no  notice  thereof,  nor 
was  he  a  party  to  any  of  the  legal  proceedings. 

The  contention  of  the  plaintiffs  is  that  it  was  the  duty  of  the 
defendant,  under  the  laws  of  Maryland  governing  the  corpora- 
tion, to  pay  the  tax  on  his  shares  of  stock,  or  refund  the  same 
to  the  plaintiffs  after  they  had  paid  it,  and  failing  to  do  so,  he 
is  liable  in  this  personal  action. 

1.  A  tax  is  not  a  debt  in  the  legal  sense  of  debt,  creating  a 
personal  obligation.  Every  citizen  of  a  state  is  under  a  moral 
obligation  to  obey  the  laws  of  the  state  and  pay  the  taxes  duly 
assessed  against  him.  But  this  moral  obligation  is  not,  strictly 
speaking,  a  legal  obligation  sufficient  to  sustain  a  personal  ac- 
tion. No  doubt  the  state  may  prescribe  the  mode  of  collecting 
the  tax,  either  by  a  levy  on  property,  or  a  personal  action,  but 
then  the  personal  action  is  by  virtue  of  the  statute. 

In  Meriwether  v.  Garrett,  102  U.  S.  513,  it  was  said : 
"  Taxes  are  not  debts.  It  was  so  held  by  this  court  in  the 
ca^e  of  Oregon  v.  Lane  County,  reported  in  7  Wallace.  Debts 
are  obligations  for  the  payment  of  money  founded  upon  con- 
tract express  or  implied.  Taxes  are  imposts  levied  for  the 
support  of  government.  The  consent  of  the  taxpayer  is  not 
necessary  to  their  enforcement ;  they  operate  in  invitum.  Nor 
is  their  nature  affected  by  the  fact  that  in  some  states  an  action 
of  debt  may  be  instituted  for  their  recovery.  The  form  of 
procedure  cannot  change  their  character." 

To  the  same  effect  are  Crapo  v.  Stetson,  8  Metcalf,  394, 
Andover  &  Medford  Turnpike  Co.  v.  Gould,  6  Mass.  44, 
Hibbard  v.  Clark,  56  N.  H.  155,  Johnson  v.  Howard,  41  Vt. 
122,  and  Miller  v.  Hale,  26  Pa.  432. 

2.  The  taxing  power  must  have  jurisdiction  of  the  person  or 

Vol.  cxcvi— 12 
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property  taxed.  If  over  both,  both  may  be  made  liable ;  if 
over  one,  only  Ijhat  one  can  be  made  liable. 

In  McCulloh  V.  State  of  Maryland,  4  Wheaton,  429,  Mar- 
shall, C.  J.,  said  : 

**  The  power  of  taxation  may  be  exercised  upon  every  object 
brought  within  its  (the  state's)  jurisdiction.  But  to  what 
source  do  we  trace  this  right?  It  is  obvious  it  is  an  incident 
to  sovereignty,  and  is  coextensive  to  that  to  which  it  is  an 
incident.  All  subjects  over  which  the  sovereign  power  of  the 
state  extends  are  objects  of  taxation;  but  those  over  which 
it  does  not  extend  are  upon  the  soundest  principles  exempt 
from  taxation." 

In  the  case  of  a  state  tax  upon  bonds  held  in  foreign  coun- 
tries, the  Supreme  Court  of  the  United  States  in  16  Wallace, 
300,  Justice  Field,  delivering  the  opinion,  said : 

"The  power  of  taxation,  however  vast  its  character  and 
searching  in  its  extent,  is  necessarily  limited  to  subjects  within 
the  jurisdiction  of  the  state  assessing  the  tax.  These  subjects 
are  persons  and  property.  Whatever  form  it  may  assume  it 
must  relate  to  one  of  these  subjects." 

It  was,  therefore,  held  that  the  state  not  having  jurisdiction 
of  the  foreign  bond  holder,  could  not  tax  the  bonds  he  held  of 
a  state  corporation.  Cooley,  in  his  work  on  Taxation  (2ded.), 
p.  169  says : 

"  A  state  can  no  more  subject  to  its  power  a  single  person, 
or  a  single  article  of  property,  whose  residence,  or  legal  situs, 
is  in  another  state,  than  it  can  subject  all  the  citizens  or  all  the 
property  of  such  other  state  to  its  power." 

The  defendant,  never  having  been  within  the  state  of  Mary- 
land, that  state  had  no  jurisdiction  over  his  person  to  impose  up- 
on him  a  personal  obligation.  It  might  tax  his  property  in  the 
state,  but  could  do  no  more  than  hold  that  property  for  the 
taxes. 

Nor  did  the  state  attempt  to  do  more.  The  language  of  the 
statute  is : 

"  The  tax  assessed  on  such  stockholders  (nonresidents)  shall 
be  assessed  and  collected  from  said  corporation,  and  may  be 
charged  to  the  account  of  such  nonresident  stockholders  in  the 
said  corporation,  and  shall  be  a  lien  on  the  stocks  therein  held 
by  such  stockholders,  respectively,  until  paid." 
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Even  if  the  statate  had  gone  so  far  as  to  declare  a  personal 
liability  for  the  tax  on  all  stockholders,  it  might  be  good  against 
resident  stockholders,  citizens  of  the  state,  but  could  not  ope- 
rate on  nonresident  stockholders,  because  of  no  jurisdiction 
over  their  persons.  For  the  same  i^ason  the  decree  of  the  Bal- 
timore court,  directing  the  receiver  to  sue  the  stockholders  for 
the  tax,  cannot  sustain  suits  against  nonresident  stockholders. 

3.  The  declaration  of  the  statute  that  the  situs  of  the  stock 
shall  be  at  the  chief  office,  in  the  city  of  Baltimore,  may  have 
some  effect  in  fixing  the  stock  as  a  part,  or  the  whole,  of  the 
capital  of  the  corporation,  for  taxation  purposes,  but  it  can- 
not change  the  real  character  of  the  stockholder's  ownership. 
Shares  of  stock  in  a  corpoi-ation  are  personal  property,  so  rec- 
ognized the  world  over,  and  follow  the  person  wherever  he  may 
go.  This  state,  and  perhaps  every  state  of  the  Union,  taxes  its 
citizens  on  shares  of  stock  in  corporations  of  other  states.  This 
is  based  on  the  fact  that  the  shares  of  stock  are  personal  prop- 
erty, and  that  the  situs  is  the  domicil  of  the  owner.  This 
doctrine  is  so  well  settled  in  this  state  that  it  is  hardly  neces- 
sary to  refer  to  any  authority :  Lycoming  County  v.  Gamble,  47 
Pa.  110 ;  McKeen  v.  Northampton  County,  49  Pa.  519.  The 
doctrine  was  emphasized  in  Commonwealth  v.  Standard  Oil 
Co.,  101  Pa.  119,  where  it  was  held  that  the  shares  of  stock  of 
the  Standard  Oil  Company,  a  corporation  of  Ohio,  in  corpora- 
tions of  this  state,  could  not  be  taxed  here,  because  the  situs 
was  in  Ohio,  the  residence  or  location  of  the  corporation  own- 
ing the  stock. 

Such  is  the  law  also  in  Maryland.  The  statutes  quoted  in  the 
case  stated,  make  the  citizens  of  Maryland,  who  own  shares  of 
stock  or  bonds  of  corporations  in  other  states,  liable  to  taxation 
on  the  same  in  Maryland. 

4.  It  is  urged  as  an  argument  in  support  of  this  action,  that  if 
the  resident  stockholders  are  liable  to  refund  to  the  plaintiffs 
their  proportion  of  the  tax,  and  the  nonresidents  are  not  liable, 
it  will  be  unjust  to  the  creditors  of  the  insolvent  corporation, 
as  lessening  the  fund  for  distribution.  That  may  be,  but  I  can- 
not see  how  that  creates  a  personal  liability  of  the  defendant. 
The  Maryland  creditors  may  lose  so  much,  but  the  defendant 
has  lost  all  he  invested  in  his  250  shares  in  a  Maryland  corpora- 
tion.   The  statute  expressly  declares  that  the  tax  shall  be  a 
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lien  on  his  stock.  The  stock,  therefore,  is  the  security  held  for 
its  payment.  If  the  stock  is  worth  nothing,  the  security  fails, 
and  the  tax  is  lost  without  any  fault  on  his  part.  The  defend- 
ant has  to  submit  to  the  tax  on  his  stock  in  Maryland,  and  is 
liable  to  a  tax  on  the  same  here,  an  additional  burden  not  borne 
by  the  resident  stockholdere. 

It  does  not  appear  from  the  case  stated,  when  the  American 
Casualty  Insurance  and  Surety  Company  was  chartered,  or  the 
terms  of  its  charter,  but  I  infer  that  it  was  organized  under  a 
general  law,  and  subject  to  the  provisions  of  the  statutes  quoted 
in  the  case  stated. 

And  now,  September  10, 1897,  this  cause  came  on  to  be  heard 
in  the  case  stated,  and  after  argument  by  counsel,  and  due  con- 
sideration thereof,  the  court  is  of  opinion  that  the  law  is  with 
the  defendant,  and  thereupon  it  is  ordered  that  judgment  be 
entered  for  defendant,  on  the  case  stated,  with  costs. 

The  case  is  reported  in  8  Pa.  Superior  Ct.  645. 

Hrror  assigned  was  the  judgment  of  the  Superior  Court 

W.  M.  Hall^  Jr,^  for  appellant. — The  defendant  being  a  stock- 
holder in  the  company,  a  Maryland  corporation,  was  subject  to 
all  the  duties  and  liabiliti^  under  the  laws  of  that  state,  and  his 
status  as  a  stockholder  was  in  no  way  different  from  that  of  a 
stockholder  who  happened  to  be  a  resident  of  the  state  of  Mary- 
land :  Beach  on  Priv.  Corp.  sec.  148 ;  First  Nat.  Bank  of  Dead- 
wood  V.  Mining  Co.,  7  Ry.  &  Corp.  L.  J.  (Minn.)  175 ;  Flash 
V.  Conn.  109  U.  S.  371 ;  Lowry  v.  Inman,  46  N.  Y.  119 ;  Mc- 
Donough  V.  Phelps,  15  How.  Pr.  372  ;  Sackett's  Harbour  Bank 
V.  Blake,  3  Richardson's  Eq.  2^ ;  Bank  of  Virginia  v.  Adams, 
1  Parsons's  Sel.  Eq.  Cases,  534 ;  Healy  v.  Root,  11  Pick.  389 ; 
Aultman's  Appeal,  98  Pa.  505 ;  Black  v.  Zacharie,  3  Howard, 
483  ;  Clearwater  v.  Meredith,  1  Wallace,  25 ;  Cook  on  Stocks 
and  Stockholders,  sec.  493 ;  Parsons  v.  Charter  Oak  Life  Ins. 
Co.,  31  Fed.  Repr.  305 ;  Relfe  v.  Rundle,  103  U.  S.  222 ;  Hunt- 
ington V.  Attrill,  146  U.  S.  657. 

The  defendant  being  a  stockholder  in  the  company  was  bound 
by  the  decision  of  the  court  of  last  resort  in  Maryland  to  such 
obligations  as  that  court  imposed  under  the  laws  of  Maryland 
upon  all  stockholders  and  it  is  entirely  immaterial  whether  or 
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not  he  is  a  nonresident:  Merrimac  Mining  Co.  v.  Levy,  54 
Pa.  227. 

It  was  legal  for  the  laws  of  the  state  of  Maryland  to  make 
the  situs  of  the  defendant's  stock  for  the  purpose  of  taxation 
in  the  city  of  Baltimore,  to  assess  the  stock  for  taxation  there, 
compel  the  corporation  to  pay  the  tax  as  agent  for  the  stock- 
holder and  give  it  the  right  to  charge  the  same  to  the  account 
of  the  stockholder :  Cook  on  Stock  and  Stockholders,  sec.  566 ; 
Tappan  v.  Merchants  National  Bank,  19  Wallace,  490;  Minot 
V.  P.  W.  &  B.  R.  R.  Co.,  18  Wallace,  206 ;  Pullman  Palace 
Car  Co.  V.  Penna.,  141  U.  S.  18 ;  Baltimore  v.  City  Pass.  Ry. 
Co.,  67  Md.  31 ;  American  Coal  Co.  v.  County  Commissioners, 
59  Md.  185 ;  People  v.  Home  Ins.  Co.,  29  Cal.  534 ;  People  v. 
Commissioners,  23  N.  Y.  224 ;  Dunleith  v.  Reynolds,  53  111.  45 ; 
Irvin  V.  New  Orleans,  etc.,  R.  R.  Co.,  94  111.  105 ;  St.  Paul  v. 
Merritt,  7  Minn.  258 ;  American  Coal  Co.  v.  County  Commis- 
sioners, 59  Md.  185 ;  Thompson's  Commentaries  on  Law  of 
Corporations,  sec.  2914 ;  Winkley  v.  Town  of  Newton,  36  Atl. 
R  pr.  610 ;  People  v.  Coleman,  135  N.  Y.  231;  Coe  v.  Errol, 
116  U.  S.  517. 

It  is  the  law  of  Maryland  that  the  imposition  of  a  tax  creates 
a  legal  obligation  to  pay  on  which  the  law  raises  an  implied  as- 
sumpsit :  Dugan  v.  Baltimore,  1  Gill  &  Johnson,  499 ;  The 
Appeal  Tax  Court  v.  Union  R.  R.  Co.,  50  Md.  274. 

The  company  as  agent  of  the  defendant  having  paid  this  tax 
under  stress  of  legal  process  has  a  right  of  action  against  the 
defendant  to  recover  the  amount  paid :  Fulton  v.  Nicholson,  7 
Md.  104 ;  Taylor  v.  Gould,  57  Pa.  152. 

Willis  F.  McCook^  for  appellee,  cited,  McCuUoch  v.  State 
of  Maryland,  4  Wheaton,  429,  Com.  v.  Standard  Oil  Co., 
101  Pa.  119,  Augusta  v.  North,  57  Me.  392,  Camden  v. 
Allen,  26  N.  J.  Law,  398,  Phila.  v.  Greble,  38  Pa.  339,  How- 
eU  V.  Phila.,  38  Pa.  471,  2  Dillon,  Mun.  Corp.  sec.  659,  Crapo 
V.  Stetson,  8  Metcalf,  394,  Andover  &  Medford  Turnpike  Co. 
V.  Gould,  6  Mass.  *40,  Hibbard  v.  Clark,  56  N.  H.  155,  John- 
son V.  Howard,  41  Vt.  *122,  Miller  v.  Hale,  26  Pa.  432,  Dan- 
forth  V.  Williams,  9  Mass.  324,  State  v.  Bait.  &  Ohio  R.  R.  Co., 
34  Md.  344 ;  Mclnemy  v.  Reed,  23  Iowa,  410,  and  Sully  v. 
Drennan,  113  U.  S.  287. 
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Opinion  by  Mr.  Justice  McCollum,  May  23, 1900 : 

The  receivei-s  of  the  American  Casualty  Insurance  and  Se- 
curity Company  of  Baltimore  city,  a  corporation  duly  organized 
under  the  laws  of  Maryland  and  having  its  principal  office  in  said 
city,  brought  an  action  of  assumpsit  in  the  court  of  common 
pleas  No.  2  of  Allegheny  county  against  Andrew  W.  Mellon 
for  $205.68,  that  being  as  they  alleged,  his  proportion  of  the 
taxes  assessed  upon  the  whole  stock  of  the  company  for  the  year 
1893.  After  the  institution  of  this  suit  the  parties  to  it  agreed 
upon  a  case  stated,  in  which  they  included  the  laws  of  Mary- 
land relating  to  the  assessment  and  collection  of  the  taxes  upon 
the  stock,  the  insolvency  of  and  assignment  by  the  company,  the 
appointment  of  receivers,  and  such  other  matters  as  they  con- 
sidered pertinent  to  the  issues  involved  in  the  pending  litigar 
tion. 

Payment  of  the  taxes  assessed  upon  the  stock  in  1893  was 
subsequent  to  the  assignment  by  the  company  for  the  bene- 
fit of  its  creditors  and  was  finally  enforced  by  a  suit  against 
the  receivers  who,  in  compliance  with  the  decree  of  the  court 
of  appeals  of  Maryland,  paid  the  taxes  assessed  as  aforesaid 
from  the  -fund  within  their  control.  The  taxes  thus  paid  by 
the  receivers  included  the  taxes  assessed  upon  stock  held  by 
nonresidents. 

It  seems  to  be  conceded  by  the  parties  to  the  suit  that  the 
defendant  never  was  a  resident  of  the  state  of  Maryland ;  that 
he  is  now  and  always  has  been  a  resident  of  the  state  of  Penn- 
sylvania; that  he  was  not  notified  of  the  assessment  of  the 
stock  nor  allowed  an  opportunity  to  be  heard  in  relation  to  it 
or  to  appeal  from  it. 

The  case  stated  was  heard  and  passed  upon  by  the  court  in 
which  it  was  brought,  and  upon  due  consideration  there  it 
terminated  in  a  judgment  for  the  defendant,  with  costs.  The 
reasons  given  for  the  conclusion  arrived  at  and  the  citation  of 
cases  supporting  them,  together  with  quotations  from  the  cases 
and  the  text  books  furnished  a  complete  vindication  of  the 
judgment  entered  by  the  court  The  receivers,  being  dissatis- 
fied with  the  decision  of  the  court  of  common  pleas  appealed 
to  the  Superior  Court  where  the  decision  was  sustained  in  an 
opinion  by  Judge  Orlady  who  said,  inter  alia,  that  "  the  re- 
ceivers having  paid  the  taxes  cannot  by  the  order  of  court  direct- 
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ing  them  to  proceed  by  action  or  suit  if  necessary  to  collect 
from  the  several  stockholders  of  the  defendant  corporation 
....  their  proportionate  shares  of  the  taxes  paid  by  the  re- 
ceivers, follow  a  stockholder  into  Pennsylvania  and  secure  a 
personal  judgment  against  him  unless  the  charter  contract  of 
the  corporation  with  its  stockholders  specially  authorized  such 
remedy."  It  is  plain  enough  that  neither  of  the  several  sec- 
tions of  article  81  of  the  Maryland  statute  relating  to  the  taxation 
of  corporate  stock,  furnishes  any  warrant  for  the  institution  of 
the  suit  brought  by  the  receivers.  All  the  sections  of  said 
article  supposed  by  the  receivers  to  have  some  relation  to  the 
question  involved  in  their  suit  are  included  in  the  case  stated. 
In  referring  to  that  part  of  section  138  of  article  81,  on  which 
the  receivers  seem  to  have  placed  considerable  reliance,  Judge 
Oelady  said :  "  This  is  the  only  provision  in  the  case  stated 
under  which  the  corporation  can  protect  itself  for  the  moneys 
it  may  be  obliged  to  pay  as  tax  against  it.  The  remedy  of  the 
corporation  is  against  the  stock  and  the  lien  is  against  it  alone. 
The  stock  may  be  exhausted  by  the  lien,  but  the  corporation 
cannot  pursue  the  holder  in  Pennsylvania  to  recover.  .  .  . 
More  than  this  is  not  authorized  by  the  charter,  and  more  than 
this  the  corporation  cannot  claim."  It  is  not  necessary  for  us 
to  pursue  the  subject  further.  The  opinion  from  which  we 
have  quoted  above  and  the  quotations  from  the  cases  cited  by 
Judge  Whttb  in  the  common  pleas  fully  sustain  the  judgment 
from  which  this  appeal  was  taken. 
Judgment  affirmed. 


Mill  Creek  Sewer. 


."196         183 
Sewers— Assessments  of  benefits— Acts  of  March  27,  1865,  P.  L,  791,  |    28  SC  3631 

June  16,  1871,  P.  L,  391  and  May  16,  1891,  P.  L,  76.  |-J9g j^i 

Under  the  acts  of  June  15, 1871,  and  May  16,  1891,  viewers,  in  ascer-  |d  34  SC  2121 

taining  damages  for  property  taken  for  a  sewer,  have  no  authority  to      i96       ina 

assess  benefits  generally,  without  regard  to  the  cost  of  the  sewer.    The     ^??^'     '-^^^ 

act  of  1891,  is  an  affirmative  and  supplementary  act,  which  cannot  be  held 

to  intend  an  implied  repeal  of  the  act  of  1871.    It  must  be  read  in  view 

of  the  general  system  already  existing,  which  allowed  the  assessment  of 

land  damages,  for  other  improvements,  but  not  for  sewers. 
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Argued  March  20, 1899.  Appeal,  No.  361,  Jan.  T.,  1898,  by 
the  city  of  Philadelphia,  from  order  of  C.  P.  No.  2,  Phila.  Co., 
June  T.,  1893,  No.  253,  sustaining  exceptions  to  report  of 
viewers  in  the  matter  of  the  construction  of  Mill  creek  sewer. 
Before  Sterrett,  C.  J.,  McCollum,  Mitchell,  Dean  and 
Fell,  JJ.     Affirmed. 

Exceptions  to  report  of  viewers. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

ErrorB  assigned  were  in  sustaining  exceptions  to  report  of 
viewers. 

Howard  A.  Davis^  assistant  city  solicitx)r,  with  him  George 
E.  Fili  and  John  L.  Kinsey^  city  solicitx)r,  for  appellants. — The 
legislature  may  confer  upon  municipal  corporations  the  power 
of  assessing  local  improvements  upon  the  property  benefited: 
Hammett  v.  Phila.,  66  Pa.  146 ;  Washington  Ave.,  69  Pa. 
352 ;  Parker's  App.,  169  Pa.  433 ;  Morewood  Ave.,  159  Pa. 
20  ;  54th  Street,  165  Pa.  8. 

The  property  of  the  appellees  abutting,  upon  the  line  of  the 
sewer  was  directly  and  specifically  benefited  by  the  construc- 
tion thereof,  their  property  being  thereby  relieved  of  the  pres- 
ence of  the  creek  and  rendered  vastly  more  valuable:  In  re 
Road  in  South  Abington  Twp.,  109  Pa.  118;  McConnell's 
Mill  Road,  32  Pa.  285 ;  Road  in  Chartiers  Twp.,  34  Pa.  413. 

The  presumption  is  that  the  requirements  of  the  statutes 
have  been  complied  with  by  the  viewers,  and  therefore  it  is 
not  necessaiy  specifically  so  to  state  on  the  report,  unless  spe- 
cially required  by  the  acts  regulating  the  subject:  Schuylkill 
Falls  Road,  2  Binn.  250 ;  Spear's  Road,  4  Binn.  174  ;  Road  to 
McCall's  Feriy,  13  S.  &  R.  25. 

Elias  P.  SmitherSy  for  appellees. — The  damages  to  which  the 
apt>ellee8  are  called  upon  to  contribute  arise  from  the  exercise 
by  the  city  of  the  power  of  eminent  domain  in  appropriating 
land  for  constructing  the  sewer.  In  arriving  at  a  valuation 
of  land  taken  the  advantages  accruing  to  the  remaining  land 
of  the  same  owner  cannot  be  set  off  against  the  value  of  that 
actually  taken :  Root's  Case,  77  Pa.  276 ;  Morewood  Ave.,  169 
Pu.  20. 
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The  Ist  and  2d  sections  of  the  act  of  1891  obviously  in- 
troduce no  new  principles  of  assessment,  but  lay  down  rules  of 
procedure  only,  in  accordance  with  the  then  existing  legal  princi- 
ples. Benefits  are  only  to  be  assessed  in  cases  where  such  as- 
sessments are  authorized  by  law :  In  re  Saw  Mill  Run  Bridge, 
85  Pa.  163 ;  Hand  v.  Fellows,  148  Pa.  456 ;  Hanover  Borough's 
App.,  150  Pa.  202. 

There  is  no  repugnancy  between  the  act  of  1891  and  the  sys- 
tem as  to  the  assessment  of  sewer  benefits  that  existed  at  the 
time  of  its  passage,  except  as  the  same  is  modified  by  seqtion  8 
of  said  act :  Dawson  v.  Pittsburg,  159  Pa.  317 ;  Brady  v. 
Wilkes-Barre,  161  Pa.  246 ;  Seamen  v.  Borough  of  Washington, 
172  Pa.  467  ;  Beltzhoover  Borough  v.  Beltzhoover's  Heirs,  173 
Pa.  213 ;  Strohl  v.  Ephrata  Borough,  178  Pa.  50. 

Prior  to  the  passage  of  the  act  of  1891  the  costs  and  expenses 
of  construction  formed  the  basis  of  assessments,  with  the  foot- 
fi-ont  rule  as  to  the  method  of  apportionment:  Phila.  v. 
Tryon,  35  Pa.  401;  Phila.  v.  Greble,  38  Pa.  339;  Lipps  v. 
PhUa.,  38  Pa.  503;  Coxe  v.  Phila.,  47  Pa.  9;  Wistar  v. 
Phila.,  71  Pa.  44 ;  Park  Avenue  Sewers,  169  Pa.  433 ;  Beech- 
wood  Avenue  Sewer,  179  Pa.  494;  Twenty-Eighth  Street 
Sewer,  158  Pa.  464. 

The  case  comes  under  the  principles  of  Hammett  v.  Phila., 
65  Pa.  146,  and  Washington  Avenue,  69  Pa.  352,  that  local  as- 
sessments cannot  be  imposed  when  the  improvement  is  either 
expi-essed,  or  appears  to  be  for  general  public  benefit:  In  re 
Saw  Mill  Run  Bridge,  85  Pa.  163 ;  Morewood  Avenue,  159  Pa. 
20 ;  Park  Avenue  Sewers,  169  Pa.  433 ;  Beechwood  Avenue 
Sewer,  179  Pa.  490. 

Opinion  by  Mr.  Justice  McCollum,  May  23, 1900 : 
The  proceeding  in  this  case  was  under  the  act  of  May  16, 
1891.  The  petition  asked  for  the  appointment  of  viewers  to 
assess  damages  sustained  by  the  petitioners  by  reason  of  the 
construction  of  Mill  creek  sewer  and  the  taking  and  using 
and  occupjring  of  their  private  lands  therefor.  The  appellees 
were  not  parties  to  the  petition.  The  viewers  assessed  benefits 
generally,  without  regard  to  the  cost  of  the  sewer.  It  is  con- 
ceeded  that  they  did  not  consider  the  cost  of  construction,  but 
limited   their  inquiry  to   the   ascertainment  of  damages  for 
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property  taken.  A  part  of  these  damages  were  assessed 
against  the  appellees.  The  question  to  be  considered  is  whether 
such  an  assessment  is  void  for  lack  of  authority.  The  Act  of 
June  15, 1871,  P.  L.  391,  sec.  1,  expressly  prohibits  the  assess- 
ment of  land  damages  against  other  property  owners  except 
for  roads,  streets  or  highways.  The  words  of  the  section  are : 
"  In  all  cases  of  the  appropriation  of  land  for  public  use,  other 
than  for  roads,  streets  or  highways,  it  shall  not  be  lawful  to 
assess,  apportion  or  charge  the  whole  or  any  portion  of  the 
damages  done  to  or  the  value  of  the  land  so  appropriated  to, 
among  or  against  the  other  property  adjoining  or  in  the  vicinity 
of  the  land  so  appropriated,  nor  the  owners  thereof ;  and  all 
acts  or  parts  of  acts  inconsistent  herewith  are  hereby  repealed." 

The  Act  of  March  27,  1865,  P.  L.  791,  and  other  acts  of  as- 
sembly which  were  in  force  in  1891,  established  a  system  in 
Philadelphia  for  the  assessment  for  sewers,  and  authorized  a 
charge  of  a  fixed  sum  per  lineal  foot.  The  act  of  1891  is  the 
sole  authority  for  this  proceeding  and  it  authorized  only  the 
assessment  of  the  expenses  and  costs  of  the  sewer.  It  is  true 
the  word  '*  sewer  "  is  used  in  connection  with  other  improve- 
ments, grading,  paving,  etc.,  in  the  1st,  2d  and  8th  sec- 
tions of  the  act,  but  it  must  be  read  in  view  of  the  general 
system  already  existing,  which  allowed  the  assessment  of  land 
damages  for  other  improvements,  but  not  for  sewers.  The 
act  of  1891  is  an  affirmative  and  supplementary  act,  which  can- 
not be  held  to  intend  an  implied  repeal  of  the  act  of  1871  and 
a  break  in  the  general  system.  It  contains  no  words  of  repeal, 
or  any  expression  indicating  an  intention  to  repeal  the  act  of 
1871. 

In  Morewood  Avenue,  159  Pa.  20,  the  present  chief  justice 
in  speaking  of  the  act  of  1891,  in  regard  to  the  extent  to  which 
property  in  the  neighborhood  might  be  assessed,  said:  "Be- 
sides, there  is  nothing  either  in  the  immediate  text  or  context 
of  the  act  which  indicates  that  the  legislature  intended  to  make 
so  wide  a  departure  from  the  long  existing  laws  of  the  com- 
monwealth as  to  require  that  properties  situated  away  from  the 
line  of  the  improvement  should  be  compelled  to  pay,"  etc.  "If 
the  legislature  had  any  such  intention  they  could  very  easily 
have  said  so  in  language  which  could  not  be  mistaken.  They 
cannot  be  said  to  have  done  so  by  mere  implication."    In  the 
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Park  Avenue  Sewers  Cases,  169  Pa.  488,  the  question  was 
whether  the  cost  of  a  main  sewer,  or  only  the  cost  of  one  suflB- 
cient  for  the  lot  could  be  assessed  against  it.  In  discussing 
the  provisions  of  the  act  it  was  said  by  our  Brother  Mitchell: 
"No  indication  is  anywhere  given  that  damages  are  to  be  al- 
lowed or  benefits  imposed  on  any  different  basis  than  the  usual 
one  of  the  special  and  local  effects  of  the  improvements  upon 
the  property  along  its  line.  A  departure  irom  the  long  estab- 
lished line  will  not  be  presumed  in  the  absence  of  explicit  ex- 
pression of  such  legislative  extent." 

In  all  of  the  cases  in  which  the  act  has  been  considered  it 
has  been  held  not  to  repeal  prior  acte  where  the  system  pro- 
vided by  it  is  not  so  inconsistent  that  they  cannot  stand  to- 
gether. For  these  I'easons  we  affirm  the  order  of  the  court  sus- 
taining the  exceptions  to  the  report  of  the  viewers. 


Jack  V.  Klepser. 

Banks  and  banking^Set^ff— Deposit— Promissory  note. 

Where  a  note  given  by  a  depositor  to  a  bank  is  not  due  at  the  time  of 

the  failure  of  the  bank,  the  depositor  may,  after  the  note  becomes  due, 

set  off  the  amount  of  his  deposit  against  the  note. 

Partnership — Set-off— Joinl  claim, 

A  joint  claim  may  be  set  off  by  one  of  the  owners  in  an  action  against 
him  for  his  own  proper  debt,  provided  he  has  the  express  assent  of  his  co- 
partners, and  there  are  no  third  interests  to  be  prejudiced. 

Partnership — Set-off—Banks  and  banking — Deposit — Promissory  note. 
Where  a  deposit  in  a  bank  at  the  time  of  the  bank's  failure  is  the  prop- 
erty of  two  partners,  and  subsequently  one  of  the  partners  assigns  his 
interest  in  the  deposit  to  his  copartner,  the  latter  may  set  off  the  deposit 
against  a  note  held  by  the  bank  of  another  partnership  of  whicJi  Jie  is  a 
member. 

Argued  April  19, 1899.  Appeal,  No.  146,  Jan.  T.,  1899,  by 
plaintiff,  from  judgment  of  C.  P.  Blair  Co.,  Oct.  T.,  1897, 
No.  187,  on  case  stated  in  the  action  of  William  Jack,  trading 
as  the  Martinsburg  Deposit  Bank  of  Martinsburg,  Pa.,  now  to 
the  use  of  William  S.  Nicodemus,  assignee,  in  trust  for  the  bene- 
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fit  of  creditors,  v.  Harry  M.  Klepser  and  Abram  B.  Woodcock, 
copartners,  trading  as  Klepser  &  Woodcock  and  D.  M.  Klep- 
ser. Before  Sterrett,  C.  J.,  Green,  McCollum,  MttcheLiIj 
and  Fell,  JJ.     Affirmed. 

Case  stated. 

The  case  stated  was  as  follows : 

1.  That  on  December  14, 1896,  William  Jack  and  Anthony  S. 
Morrow,  surviving  partnei-s  of  a  copartnership  doing  business 
under  the  firm  name  and  stjle  of  the  Martinsburg  Deposit  Bank, 
of  Martinsburg,  Pa.,  made,  executed  and  delivered  to  the  use 
plaintiff,  William  S.  Nicpdemus,  their  certain  deed  of  assignment 
of  all  tlieir  property  and  effects  in  trust  for  the  benefit  of  their 
creditoi-s,  and  thereafter  and  on  or  about  January  13, 1897,  the 
said  assignee  duly  filed  in  the  office  of  the  prothonotaiy  of  this 
court  an  inventory  and  appraisement  of  the  said  estate  and  ef- 
fects so  assigned,  and  on  or  about  January  14,  1897,  presented 
to  this  court  his  bond  in  double  the  amount  of  said  appraise- 
ment, which  on  said  date  was  duly  approved  and  filed,  and  that 
thereupon  he  became  and  now  is  the  duly  qualified  and  acting 
assignee  of  said  The  Martinsburg  Deposit  Bank,  of  Martins- 
burg, Pa. ;  and  that  said  inventory  and  appraisement  shows 
that  the  claims  of  the  creditors  of  said  assigned  bank  cannot 
be  paid  in  full. 

2.  That  at  Martinsburg,  Pa.,  on  October  16,  1896,  for  value 
received,  the  defendants  Harry  M.  Klepser  and  Abram  B.  Wood- 
cock under  the  firm  name  and  style  of  Klepser  &  Woodcock, 
made,  executed  and  delivered  to  one  D.  M.  Klepser  their  cer- 
tain promissory  note,  in  writing,  whereof  the  following  is  a  tine 
copy: 

"♦1,500.00.  Martinsburg,  Pa.,  Oct.  16, 1896. 

"Sixty  days  after  date  we  promise  to  pay  to  the  order  of 
D.  M.  Klepser,  fifteen  hundred  (1,500)  dollars  without  defal- 
cation or  stay  of  execution,  waiving  exemption,  for  value  re- 
ceived.    Payable  at  Martinsburg  Deposit  Bank,  Penna. 

(Signed)    Klepser  &  Woodcock." 

That  upon  said  date  the  defendant  D.  M.  Klepser,  payee  in 
the  said  note,  for  value  received  from  the  Martinsburg  Deposit 
Bank,  of  Martinsburg,  Pa.,  duly  indorsed  the  said  note  to  said 
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bank  by  writing  his  name  upon  the  back  thereof ;  and  upon 
December  15, 1896,  the  said  D.  M.  Klepser  duly  waived  protest 
on,  and  guaranteed  payment  of,  the  said  note  and  that  the  fol- 
lowing are  true  copies  of  the  indorsement,  wairer  and  guaranty 
upon  the  back  of  said  note,  to  wit :  (signed)  "  D.  M.  Klepser." 

"I  hereby  waive  protest  on  within  note,  Dec.  15,  1896,  and 
guarantee  payment. 

(Signed)        ^'D.  M.  Klepser." 

That  said  note  became  due  on  December  15,  1896 ;  that  the 
same  was  duly  presented  at  the  bank  of  payment  designated 
therein  for  payment ;  that  no  part  thereof  has  been  paid  ;  that 
plaintiffs  are  the  legal  owners  and  holders  thereof,  and  that 
there  is  due  thereupon  from  the  defendants  to  plaintiffs  the  sum 
of  f  1,500  with  interest  from  December  15,  1896. 

3.  That  upon  the  date  of  the  assignment  aforesaid  the  de- 
fendants Klepser  &  Woodcock  herein  had  upon  deposit  in  said 
bank  to  their  credit,  subject  to  check  and  unappropriated  to  any 
other  purpose,  the  sum  of  $96.94. 

4.  That  upon  the  date  of  the  said  assignment  Abram  Wood- 
cock and  James  Curry,  copartners  doing  business  as  Woodcock 
&  Curry,  had  upon  deposit  in  said  bank,  subject  to  check  and 
unappropriated  to  any  other  purpose,  the  sum  of  f  1,346.07. 

If  the  court  be  of  the  opinion  that  the  deposits  recited  in  the 
tfxird  and  fourth  paragraphs  hereof,  or  either  of  them,  are  legally 
the  subject  of  set-off  against  the  promissory  note  and  indebted- 
ness thereupon  described  in  the  second  paragraph  hereof,  it 
shall  be  decreed  that  the  amount  of  the  said  deposits,  or  of 
either  of  them,  so  decided  to  be  legally  set  off,  with  interest 
from  December  15,  1896,  to  January  21, 1897,  shall  be  credited 
upon  the  indebtedness  represented  by  a  certain  bond  dated  Jan- 
uary 21, 1897,  made,  executed  and  delivered  by  David  M .  Klep- 
ser et  ux.,  and  Harry  M.  Klepser  et  ux.,  to  William  S.  Nico- 
demus,  assignee  of  the  Martinsburg  Deposit  Bank,  in  the  sum 
of  #11,840,  conditioned  for  the  payment  of  $5,920  as  in  said  bond 
set  forth,  and  upon  the  mortgage  of  even  date  with  said  bond 
securing  the  same,  in  the  follo\ving  mjumer,  to  wit:  the  said 
amount  so  decided  to  be  set  off  shall  be  assigned  by  the  said 
William  S.  Nicodemus,  assignee  of  the  Martinsburg  Deposit 
Bank  to  the  defendant  Abram  B.  AVoodcock,  and  the  remain- 
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ing  portion  of  said  bond  and  mortgage  after  deducting  there- 
from the  said  credit,  if  any,  shall  take  precedence  of  the  part  of 
said  bond  and  mortgage  so  assigned  to  the  said  Abram  B. 
Woodcock  and  be  first  paid  and  collected  from  the  property 
securing  the  same  before  any  part  of  the  proceeds  thereof  is 
applied  upon  the  portion  so  assigned  to  the  said  Woodcock. 

The  costs  hereon  shall  be  paid  by  the  defendants,  and  the 
right  of  either  of  the  parties  hereto  to  appeal  from  the  judg- 
ment so  rendered  is  hereby  reserved. 

"  EXHIBIT. 

"  Martinsburg  Deposit  Bank, 
"To  A.  B.  Woodcock  and  James  Curry,  trading  and  doing  busi- 
ness as  Woodcock  &  Curry,  Dr. 
"To  amount  due,  as  shown  by  book  of  deposit,  on  the 

31st  day  of  December,  A.  D.  1896,  $1,346  07. 

"  Now,  January  ,  1897,  I,  James  Curry,  a  member  of  the 
said  firm  of  Woodcock  &  Curry  above  named,  do  hereby  ex- 
pressly assign  any  interest  whatsoever  I  might  have  therein,  or 
said  firm  might  have  therein,  to  said  A.  B.  Woodcock,  the  same 
to  be  used  by  him  in  his  own  said  right  as  an  equitable  defense 
or  set-off  against  any  action  or  claim  whatsoever,  which  may  be 
brought  or  made  upon  him  either  as  an  individual  or  as  a  mem- 
ber of  the  firm  of  Klepser  &  Woodcock  for  any  indebtedness 
due  by  him  or  them,  either  individually  or  jointly,  to  said  bank. 
Witness  my  hand  and  seal. 

(Signed)        "  James  Curby.  [Seal.] 
"  Witness : 

"J.  M.  Woodcock." 

The  court  in  an  opinion  by  Bell,  P.  J.,  entered  judgment 
for  defendants  on  case  stated. 

Error  assigned  was  the  judgment  of  the  court. 

0.  H.  Hewit^  for  appellant. — In  Bosler  v.  Exchange  Bank, 
4  Pa.  (1846)  32,  a  debtor  was  denied  the  right  of  set-off  of  a 
claim  not  yet  due  to  him  from  an  insolvent  intestate  ^fainst 
his  debt  to  the  estate,  because  the  claim  was  not  due  the  debtor 
when  the  intestate  died,  the  latter  being  hopelessly  insolvent: 
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Appeal  of  Farmers  &  Mechanics  Bank,  48  Pa.  57 ;  Steamship 
Dock  Co.  V.  Heron,  62  Pa.  280;  Skiles  v.  Houston,  110  Pa. 
254. 

It  has  always  been  held  that  the  status  of  parties,  whether 
assignors,  creditor  or  debtora,  in  cases  of  insolvency,  is  estab- 
lished by  the  assignments  and  fixed  at  the  date  thereof :  Marks 's 
App.,  85  Pa.  231 ;  Chipman  v.  Ninth  National  Bank,  120  Pa. 
86 ;  Burrill  on  Assignments,  sec.  403. 

The  rule  that  set-off  will  be  denied  in  an  insolvent  decedent's 
estate,  where  mutuality  of  right  of  action  is  lacking  has  been 
applied  by  this  learned  court  to  cases  of  assigned  estates :  Chip- 
man  V.  Ninth  National  Bank,  120  Pa.  86 ;  Hicks  v.  National 
Bank,  168  Pa.  638 ;  Collms  v.  McKee,  5  Cent.  Repr.  178 ;  Steam- 
ship Dock  Co.  V.  Heron,  62  Pa.  280. 

Where  the  action  in  which  the  setoff  is  claimed  is  brought 
by  several  plaintiffs  who  are  not  all  indebted  to  the  defendant, 
there  is  no  right  of  set-off :  Citizens  Bank  v.  Carey,  48  S.  W. 
Repr.  1012 ;  McDoweU  v.  Tyson,  14  S.  &  R.  300 ;  Archer  v, 
Dunn,  2  W.  &  S.  327 ;  Swoyer's  App.,  5  Pa.  377. 

Whenever  a  third  person,  not  a  party  to  a  record,  is  inter- 
ested in  the  demand  which  it  attempted  to  be  set  off,  the  claim 
of  set-off  cannot  be  allowed :  Bridgham  v.  Tileston,  5  Allen, 
371;  Gray  v.  Rollo,  18  WaU.  (U.  S.)  629;  Van  Wagoner  v. 
Patterson  Gas-Light  Co.,  23  N.  J.  Law  Rep.  283 ;  Coursin  v. 
Hamlin,  2  Duer  (N.  Y.),  513;  Winnipiseogee  Paper  Co.  v. 
Eaton,  65  N.  H.  13 ;  Jarecki  Manufacturing  Co.  v.  Haymaker, 
138  Pa.  541. 

W.  L  Woodcock^  for  appellees. — Under  the  statute  unliqui- 
dated cross-demands  may  be  set  off,  avoiding  a  circuity  of  ac- 
tion and  approaching  a  nearer  and  more  equitable  mode  of 
administering  right  and  justice  than  any  other  known  species 
of  civil  legislation.  Under  it  a  defendant  in  an  action  at  law 
may  give  the  same  facts  in  evidence  and  obtain  the  same  relief 
as  he  could  in  a  court  of  equity  as  complainant :  Morgan  v. 
Bank  of  North  America,  8  Sergeant  &  Rawle,  73 ;  Murray  v. 
Williamson,  3  Binney,  135;  Montz  v.  Morris,  89  Pa.  394; 
Hibert  v.  Lang,  165  Pa.  441. 

The  insolvency  of  tlie  party  against  whom  set-off  is  claimed 
is  suflBcient  ground  for  the  jurisdiction  of  a  court  of  equity  in 
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allowing  it,  although  there  has  been  neither  decree  nor  judg- 
ment so  as  to  authorize  the  set-off  and  summary  application  by 
motion :  Gamer  v.  Price,  4  Kulp,  10 ;  Bradley  v.  Angel,  3 
N.  Y.  475 ;  Lewis  v.  Culbertson,  11  Sergeant  &  Rawle,  48. 

The  Martinsburg  Deposit  Bank  could  confer  upon  W.  S. 
Nicodemus,  its  voluntary  assignee,  no  right  greater  than  its 
own,  which  was  simply  the  right  of  action  on  this  note  at  its 
maturity,  subject  to  the  existing  set-off  of  the  parties  defend- 
ant thereto :  In  re  Fulton's  Est.,  51  Pa.  211 ;  Tustin  v.  Cam- 
eron, 5  Wharton,  379 ;  Montz  v.  Morris,  89  Pa.  392. 

An  indorser  on  a  note  can  set  off  a  deposit  in  the  bank  in  a 
suit  by  the  assignee,  in  bankruptcy,  of  the  bank :  Arnold  v. 
Neiss,  1  Walker,  115. 

Two  defendants  jointly  sued  may  set  off  a  debt  due  by  the 
plaintiff  to  either  one  of  them :  Stewart  v.  Coulter,  12  S.  &  R. 
252;  Hurst  v.  Johnston  &  Co.,  6  Phila.  593. 

Where  A.  recovers  judgment  against  two  partners  and  one 
of  the  partners  recovers  against  A.  on  application  of  A.  the 
judgments  may  be  set  off :  Gamer  v.  Price,  4  Kulp,  10 ;  Stout 
V.  Moore,  7  W.  N.  C.  456 ;  Craig  v.  Henderson,  2  Pa.  261 ; 
Tustin  &  Harris  v.  Cameron,  5  Wharton,  379. 

Opinion  by  Mr.  Justice  McCollum,  May  29, 1900 : 

The  single  question  to  be  considered  and  determined  on  this 
appeal  is  whether  the  learned  court  below  erred  in  deciding 
that  the  deposits  specified  in  the  third  and  fourth  paragraphs 
of  the  case  stated  were  legally  a  subject  of  set-off  against  the 
promissory  note  and  indebtedness  specified  in  the  second  para- 
graph thereof. 

At  the  time  of  the  failure  of  the  bank  the  note  described  in 
the  second  paragmph  of  the  case  stated  was  not  due,  but  this 
fact  was  no  obstruction  to  the  exercise,  by  Klepser  and  Wood- 
cock, of  their  right  to  set  off  against  the  note  the  deposit  men- 
tioned in  the  third  paragraph :  Jordan  v.  Sharlock,  84  Pa.  366. 

The  deposit  mentioned  in  the  fourth  paragraph  of  the  case 
stated  was  the  properly  of  the  firm  of  Woodcock  and  Curry,  and 
Woodcock  was  also  a  member  of  the  firm  of  Klepser  and  Wood- 
cock. Curry,  shortly  after  the  failure  of  the  bank,  transferred 
his  interest  in  the  deposit  to  Woodcock  who  claimed  to  have 
a  legal  right  to  set  off  the  deposit  against  the  note  of  which 
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Elepser  and  Woodcock  were  makers,  and  D.  M.  Kelpser  was 
payee  and  indorser,  and  who,  for  value  received,  transferred 
the  same  to  the  Martinsburg  Deposit  Bank  and  guaranteed 
the  payment  thereof. 

In  Wrenshall  v.  Cook,  7  Watts,  464,  the  sole  bar  to  the  set- 
off presented  by  the  defendant  was  the  failure  to  include  in  the 
case  stated  the  consent  of  his  copartners.  In  Tustin  v.  Came- 
ron, 5  Wharton,  379,  it  was  held  ^^  that  the  defendants  might  set 
off  a  debt  due  by  the  plaintiff  to  a  company  or  partnership  of 
which  the  defendants  were  members ;  the  other  members  of  the 
company  or  partnership  authorizing  the  same."  The  principle 
discussed  in  Wrenshall  v.  Cook,  supra,  is  not  a  mere  dictum. 
It  was  enforced  in  Tustin  v.  Cameron  and  has  not  been  de- 
parted from  in  any  of  our  cases  since.  It  is  apparently  applica- 
ble to  the  case  at  bar,  the  equity  of  which  appears  to  require 
its  enforcement. 

In  Smith  &  Co.  v.  Myler  &  Aber,  22  Pa.  36,  Woodward,  J., 
in  delivering  the  opinion  of  the  court  said,  inter  alia,  that  "  a 
joint  claim  may  be  set  off  by  one  of  the  owners  in  an  action 
against  him  for  his  own  proper  debt,  provided  he  have  the  ex- 
press assent  of  his  copartners,  and  there  are  no  third  interests 
to  be  prejudiced,"  and  that  "this  assent  may  be  given  after 
action  brought."  •  The  cases  referred  to  as  supporting  these 
views  were  those  cited  above,  and  Craig  v.  Henderson,  2  Pa. 
261,  Solliday  v.  Bissey,  12  Pa.  847,  and  Hart  v.  Porter,  6  S.  & 
R.  200.  One  of  two  or  more  defendants  may  set  off  his  indi- 
vidual claim  against  the  plaintiff's  joint  claim ;  Miller  v.  Kreiter, 
76  Pa.  78,  and  cases  cited  therein. 

No  good  reason  appears  for  denying  to  Woodcock  the  right 
to  set  off  the  deposit  in  question  against  the  note  in  suit.  It 
constitutes  an  equitable  and  just  defense  and  there  is  in  the 
cases  since  Tustin  v.  Cameron  no  visible  obstruction  to  the  al- 
lowance of  it.  We  therefore  concur  in  the  conclusion  arrived 
at  in  the  clear  and  logical  opinion  of  the  learned  judge  of  the 
court  below. 

Judgment  affirmed. 

Vol.  cxovi— 18 
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Voglesong's  Estate. 

WUl^ProbaU — Issue  devisavil  vel  non — TetUaimenlary  capacity . 

An  issue  devisavit  vel  non  will  not  be  granted  where  the  testimony  of 
the  scrivener  of  the  will,  of  the  two  subscribing  witnesses  and  other  wit- 
nesses is  clear  and  convincing  as  to  the  testator's  testamentary  capacity, 
and  the  only  evidence  to  the  contrary  is  that  testator  would  suddenly  turn 
his  conversation  from  one  topic  to  another,  that  he  denied  that  he  had  a 
sister  Betsey,  although  he  had  a  sister  named  Elizabeth,  and  that  when 
asked  to  do  something  he  would  answer  both  yes  and  no. 

Argued  April  26, 1899.  Appeal,  No.  100,  Jan.  T.,  1899,  by 
Thomas  F.  Voglesong,  from  decree  of  O.  C.  Cumberland  Co., 
refusing  issue  devisavit  vel  non,  in  estate  of  Thomas  F.  Vogle- 
song, deceased.  Before  Sterbett,  C.  J.,  Green,  McColluh, 
Dean  and  Fell,  JJ.    AflBrmed. 

Petition  for  issue  devisavit  vel  non. 

BiDDLE,  P.  J.,  filed  the  following  opinion : 

A  man  of  sound  and  disposing  memory  ia  one  who  has  a  full 
and  intelligent  knowledge  of  the  act  he  is  engaged  in,  a  fall 
knowledge  of  the  property  he  possesses,  an  intelligent  percep- 
tion and  understanding  of  the  disposition  he  designs  to  make 
of  it,  and  of  tlie  persons  and  objects  he  desires  shall  be  the  re- 
cipients of  his  bounty.  It  is  not  necessary  that  he  collect  all 
these  in  one  review.  If  he  understands  in  detail  all  that  lie  is 
about  and  chooses  with  understanding  and  reason  between  one 
disposition  and  another,  it  is  sufficient  for  the  making  of  a  wilL 
The  true  question  is,  were  his  mind  and  memory  suflSciently 
sound  to  enable  him  to  know  and  to  understand  the  business  in 
which  he  was  engaged  at  the  time  when  he  executed  the  will? 
Wilson  V.  Mitchell,  101  Pa.  495;  Miller  v.  Oestrich,  157  Pa. 
264. 

Testamentary  capacity  is  the  normal  condition  of  one  of  full 
age,  and  the  burden  is  upon  him  who  questions  it  in  a  particu- 
lar case,  to  establish  his  position  not  in  a  doubtful  but  in  a  posi- 
tive manner :  Grubbs  v.  McDonald,  91  Pa.  286. 

In  the  present  case  there  is  no  evidence  whatever  of  undue 
influence  and  therefore  the  sole  question  is  whether,  upon  the 
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testimony  presented  by  the  respective  parties,  a  serious  dispute 
has  arisen  as  to  the  testamentary  capacity  of  the  alleged  testa- 
tor; such  a  dispute  as  should  be  submitted  to  and  passed  upon 
by  a  jury.  In  rightly  determining  that  question  there  is  only 
one  safe  and  reliable  test.  If  the  testimony  is  such  that  after  a 
fair  and  impartial  trial,  resulting  in  a  verdict  against  the  pro- 
ponents of  the  alleged  will,  the  trial  judge,  after  a  careful  re- 
view of  all  the  testimony,  would  feel  constrained  to  set  aside 
the  verdict  as  contrary  to  the  manifest  weight  of  the  evidence, 
it  cannot  be  said  that  a  dispute,  within  the  meaning  of  the  act, 
has  arisen.  On  the  other  hand,  if  the  state  of  the  evidence  is 
such  that  the  judge  would  not  feel  constrained  to  set  aside  the 
verdict,  the  dispute  should  be  considered  substantial,  and  an 
issue  to  determine  it  should  be  directed.  This  simple  and  only 
safe  test  is  supported  alike  by  reason  and  authority :  Appeal  of 
Knauss,  114  Pa.  10 ;  Herster  v.  Herster,  116  Pa.  612 ;  Harvey's 
Estate,  181  Pa.  207. 

After  a  careful  examination  of  the  depositions  before  us,  we 
have  no  hesitation  in  coming  to  the  conclusion  that  a  verdict 
against  the  proponents  of  the  will  would  be  contrary  to  the 
manifest  weight  of  the  evidence  and  could  not  be  sustained  by 
the  court,  consequently  the  granting  of  an  issue  would  not  be 
warranted.  It  appears  that  Thomas  F.  Voglesong,.  who  insti- 
tuted these  proceedings,  is  a  brother  of  testator,  and  that  the  two 
bad  only  met  four  times  in  the  last  five  years  of  testator's  life, 
yet  Thomas  said  he  believed  that  his  brother's  mind  was  "  alto- 
gether off,"  because  his  talk  *'  was  from  one  thing  to  another ; 
he  would  commence  a  thing  and  turn  around  and  tell  you  some- 
thing else."  Thomas  failed  to  give  any  specific  instance  of 
this  sudden  change  of  conversational  topic  and  from  any  point 
of  view,  his  testimony  is  of  little  value.  As  an  illustration  of 
this  it  may  be  mentioned,  that  after  stating  in  regard  to  his 
brother's  age,  "  I  guess  he  was  about  eighty-nine  or  something," 
he  corrected  himself  in  answer  to  a  leading  question  from  his 
attorney  and  said,  "  It  was  seventy-nine  I  guess ;  I  can't  mind 
things  like  I  used  to."  The  principal  witness  for  the  contestant 
was  William  P.  Eckels,  who  was  married  to  a  sister  of  testator's 
wife,  and  who,  after  years  of  litigation  with  testator  about  a 
farm,  had  the  humiliation  of  seeing  his  antagonist  successful. 
The  witness  was  never  satisfied  with  the  result  and  averred 
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upon  the  stand  that  Mr.  Voglesong  got  about  $278  more 
than  was  coming  to  him.  The  relations  between  Mr.  Eckels 
and  his  brother-in-law  were  so  strained  that  for  many  years 
they  had  no  personal  communication  with  each  other,  yet  at  an 
audit,  at  which  they  were  both  present,  Mr.  Eckels  concluded 
that  Mr.  Voglesong  **  didn't  seem  to  have  the  mind  he  ought 
to  have,"  because  he  denied  that  he  had  a  sister  Betsey.  Upon 
cross-examination  it  was  developed  that  he  did  not  have  a  sister 
Betsey,  but  had  a  sister  named  Elizabeth,  whose  full  name  at  the 
time  of  the  audit  was  Mrs.  Elizabeth  Garman.  The  occasional 
expressions  of  the  testator  during  the  last  few  years  of  his  life, 
that  the  Eckel's  people  were  still  fighting  him,  can  be  readily 
construed  to  refer  to  the  belief  and  assertion  on  their  part  that 
he  had  won  an  unjust  legal  victory  over  them.  The  only  other 
witness  for  the  contestant  whose  statements  need  to  be  spe- 
cially noticed,  was  Samuel  McKnight,  who,  in  answer  to  a  leading 
question  (which  really  invalidates  the  testimony  on  this  point), 
said  that  when  the  testator  was  asked  to  do  something,  he 
would  answer  both  yes  and  no.  McKnight's  deposition,  taken 
as  a  whole,  amounts  to  a  very  little,  especially  as  he  finally 
stated  that  in  the  year  1897  the  testator  seemed  to  talk  all  right. 

The  hypothetical  case  which  was  propounded  to  three  phy- 
sicians embodies  averments  of  fact  which  are  not  sustained  by 
the  depositions,  and  therefore  the  answers  are  of  no  value ;  nor 
do  we  find  aught  of  value  in  the  evidence  of  any  of  the  other 
witnesses  who  were  called  on  behalf  of  petitioner,  and  we  deem 
it  unnecessary  to  refer  to  what  they  said. 

The  testimony  of  'Squire  McCord,  who  wrote  the  will,  and 
of  Dr.  Levi  Fulk  and  John  H.  Paul,  who  subscribed  their  names 
as  witnesses  thereto,  is  clear  and  convincing  as  to  the  testator's 
soundness  of  mind  on  April  27, 1897,  at  the  time  he  executed 
it.  The  testimony  also  of  Rev.  H.  R.  Fleck,  S.  F.  Hauck,  Sam- 
uel Miller  and  numerous  other  persons  who  were  brought  into 
frequent  contact  with  testator,  showed  that  up  to  within  a  few 
weeks  of  his  death,  he  was  a  good  business  man,  with  an  intelli- 
gent understanding  of  his  estate  and  of  all  transactions  with 
which  he  was  connected,  and  consequently  thoroughly  compe- 
tent to  make  a  will.  He  signed  the  will  by  his  mark  because 
his  eyesight  had  been  bad  for  sometime,  and  be  wrote  his  name 
with  great  difficulty.    It  is  true  that  a  few  weeks  before  his 
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death,  which  occurred  on  March  24, 1889,  he  became  very  feeUe 
and  his  mind  wandered,  but  prior  to  that  time  his  sanity  had 
not  been  questioned  in  his  comparatively  wide  circle  of  friends 
and  acquaintances. 

After  a  careful  examination  of  all  the  testimony  submitted, 
we  see  no  merit  whatever  in  the  present  attempt  to  set  aside  the 
testamentaiy  paper  which  has  been  probated.  ^ 

ALnd  now,  January  19, 1899,  the  citation  is  discharged  and 
the  petition  dismissed. 

Error  oisigned  was  the  decree  of  the  court. 

R.  W.  Wood$^  for  appellant,  cited  on  the  question  of  tes- 
tamentary capacity :  Towar  v.  Stills,  38  Pa.  138 ;  Ketterer's 
Est.,  17  W.  N.  C.  16;  Palmer's  Est,  24  W.  N.  C.  160 ;  Cul- 
bertson's  App.,  97  Pa.  163 ;  Knauss's  App.,  114  Pa.  20  ;  Brad- 
ley V.  Pierce,  190  Pa.  262  ;  Armor's  App.,  154  Pa.  517 ;  Hers- 
ter  V.  Herster,  116  Pa.  612 ;  Wibon's  App.,  99  Pa.  545. 

jP.  E.  Beltzhoover^  with  him  Fillmore  Maust^  for  appellee,  cited 
on  the  question  of  testamentary  capacity :  Grubbs  v.  McDonald, 
91  Pa.  236 ;  Wilson  v.  Mitchell,  101  Pa.  495  ;  Landis  v.  Landis, 
1  Grant,  248;  McCuUough's  Will,  35  P.  L.  J.  169;  Thomp- 
son V.  Kyner,  65  Pa.  368  ;  Shaver  v.  McCarthy,  110  Pa.  339 ; 
Tawney  v.  Long,  79  Pa.  106  ;  Foster's  Est.,  142  Pa.  62. 

Opinion  by  Mr.  Justice  McCollum,  May  29, 1900 : 
This  is  an  appeal  from  a  decree  of  the  orphans'  court  of 
Cumberland  county  refusing  an  issue  devisavit  vel  non,  in  In  re 
Estate  of  Samuel  Voglesong,  deceased.  The  testimony  taken 
by  the  proponents  and  the  contestants  of  the  will  occupies  198 
pages  of  the  appellant's  paper-book,  and  that  part  of  it  taken 
by  the  contestants  is  intended  to  establish  the  following  alle- 
gations :  First,  that  Samuel  Voglesong  was  not  of  sound  mind 
at  the  time  of  the  execution  of  tiie  will,  and  second,  that  if  the 
will  was  executed,  it  was  procured  to  be  executed  by  fraud  and 
undue  influence,  on  -the  part  of  Mrs.  Susan  Voglesong,  his 
widow.  We  have  carefully  examined  and  considered  all  the 
testimony  introduced  by  the  contestants  to  sustain  these  alle- 
gations, together  with  the  testimony  submitted  by  the  propo- 
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nents  in  answer  to  them,  and  our  unanimous  conclusion  is  that 
no  sufficient  cause  is  shown  for  the  issue  prayed  for. 

On  this  appeal  thejcontestant  introduced  the  additional  alle- 
gation that  the  will  of  the  deceased  was  not  executed  accord- 
ing to  law.  This  allegation,  however,  has  nothing  substantial 
to  rest  upon,  and  may  therefore  be  dismissed  without  comment. 

As  the  learned  court  below  has  carefully  analyzed  and  con- 
sidered the  testimony  and  drawn  a  correct  conclusion  from  it 
we  need  not  add  anything  to  what  he  has  so  well  said  in  the 
clear  and  concise  opinion  on  which  the  citation  was  discharged 
and  the  petition  was  dismissed.  We  therefore  overrule  and 
dismiss  the  assignments. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the 
appellant 


Derr  v.  Ackerman. 

Statute  of  frauds—Parol  sale  of  estate  by  curtesy^  Evidence. 

A  parol  sale  by  a  father  to  his  children  of  an  estate  by  the  curtesy  in 
land  is  within  the  statute  of  frauds,  and  will  not  be  taken  out  of  the  stat- 
ute where  the  evidence  shows  that  there  had  been  no  change  of  possession, 
and  two  only  of  the  three  children  to  whom  the  alleged  sale  was  made 
testify  that  they  had  bought  the  land  under  a  parol  agreement  by  which 
they  assumed  to  pay  certain  indebtedness  of  their  father,  and  that  they 
subsequently  gave  their  notes  for  this  indebtedness. 

Argued  May  17, 1899.  Appeal,  No.  124,  Jan.  T.,  1899,  by 
defendants,  from  judgment  of  C.  P.  Lancaster  Co.,  May  T.,. 
1895,  No.  Ill,  on  verdict  for  plaintiff,  in  case  of  John  H.  Derr  v. 
Ella  D.  Ackerman,  John  Ackerman  and  Irwin  Ackerman.  Be- 
fore Green,  McCollum,  Mitchell,  Dean  and  Fell,  JJ. 
Affirmed. 

Transcript  of  proceedings  before  a  justice  of  the  peace  to  re- 
over  the  possession  of  real  estate  bought  by  the  plaintiff  at  sher* 
iff's  sale.    Before  Livingston,  P.  J. 

The  facts  appear  by  the  report  of  the  case  in  182  Pa.  591. 

The  court  gave  binding  instructions  for  plaintiff. 
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Verdict  and  judgment  for  plaintiff.    Defendants  appealed. 

Error  assigned  was  in  giving  binding  instructions  for  plain- 
tiff. 

J.  Hay  BrotoHj  of  Broum  ^  Hensel^  with  him  George  Ross 
Eshleman^  for  appellants. 

A.  B.  Bossier^  with  him  Fritchey  ^  Landis^  for  appellee. 

Opinion  by  Mb.  Justice  McCollum  May  29, 1900 : 
On  the  first  trial  of  this  case  in  the  court  below  a  verdict 
was  rendered  for  the  defendants,  and  on  appeal  to  this  court 
from  the  judgment  entered  thereon  the  judgment  was  reversed, 
and  a  venire  facias  de  novo  awarded.  The  ground  of  the  reversal 
was  the  insufficiency  of  the  evidence  to  establish  a  parol  sale 
of  the  interest  of  Simon  Ackerman  in  land  which  he  acquired 
and  held  possession  of  as  tenant  by  the  curtesy.  On  the  sec- 
ond trial  of  the  case  an  effort  was  made  by  the  defendants  to 
strengthen,  and  in  some  respects  to  modify  their  former  tes- 
timony, but  the  effort  to  do  so  was  a  failure,  and  the  learned 
court  below  recognizing  it  as  such  directed  the  jury  to  render 
a  verdict  for  the  plaintiff.  Thereupon  the  defendants,  alleging 
after-discovered  evidence,  moved  for  another  trial.  Deposi- 
tions were  taken  for  the  purpose  of  sustaining  the  allegation 
but  they  proved  to  be  worthless  ;  the  motion  for  another  trial 
was  denied,  and  judgment  was  entered  on  the  verdict  for  the 
plaintiff.  From  the  last  mentioned  judgment  the  defendants 
appealed  to  this  court  The  only  question  to  be  deteimined 
on  the  appeal  is  whether  the  evidence  introduced  on  the  second 
trial  is  sufficient  to  establish  the  alleged  parol  sale.  To  deter- 
mine this  we  have  carefully  read  and  considered  all  the  evidence 
presented  on  the  second  trial,  and  are  unable  to  find  in  it  any 
material  addition  to  or  modification  of  the  evidence  produced 
on  the  first  trial.  The  substance  of  the  evidence  on  the  first  trial 
appears  in  the  opinion  filed  in  Derr  v.  Ackerman,  182  Pa.  591. 
There  is  also  included  therein  a  reference  to  a  number  of  cases 
showing  that  the  evidence  was  not  sufficient  to  take  the  alleged 
parol  sale  out  of  the  operation  of  the  statute  of  frauds.  It  is 
not  surprising  that  the  court  below,  upon  a  careful  consideration 
of  the  evidence  before  it,  concluded  that  there  was  nothing  in 
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it  to  justify  a  submission  of  the  case  to  the  jury  for  their  deci- 
sion. 

We  do  not  find  in  the  evidence  or  in  the  assignments  of  error 
any  warrant  for  a  reversal  of  the  judgment. 

The  judgment  is  therefore  affirmed. 


Cooke  V.  Marshall. 

CorporcUions-^Bight  to  issue  stock— LegiskUive  authority. 

A  corporation  has  no  right  to  issue  stock  nor  to  increase  or  reduce  its 
stock  without  specific  legislative  authority  to  do  so. 

Directors  elected  by  persons  holding  stock  of  a  corporation,  which  the 
corporation  had  no  legislative  authority  to  issue,  are  not  the  legally  con- 
stituted directors  of  the  corporation. 

Reargued  Oct.  24, 1899.  Appeal,  No.  68,  Oct.  T.,  1898,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Allegheny  County, 
March  T.,  1897,  No.  684,  on  case  stated  in  the  suit  of  O.  R. 
Cooke  V.  James  L.  Marshall.  Before  Stbrbbtt,  C.  J.,  Gbeek, 
McCoLLUM,  Mitchell,  Dean,  Fell  and  Brown,  JJ.  Re- 
versed. 

Case  stated  on  quo  warranto. 

The  facts  appear  by  the  original  report  in  191  Pa.  815. 

WUliam  M.  Watson  and  C.  S.  Fetterman^  with  them  J.  J. 
Miller^  for  appellant. — The  Chartiers  Cemetery  Company  had  no 
express  authority  in  its  charter  to  increase  its  capital  stock, 
and  as  there  cannot  be  any  implied  right  or  power  to  increase 
capital  stock,  all  the  supposed  increases  made  by  the  company 
were  null  and  void  and  the  supposed  elections  held  thereunder 
were  likewise  void :  Peck  v.  Elliott,  79  Fed.  Repr.  10 ;  People  v. 
Parker  Vem  Coal  Co.,  10  Howard's  Pr.  643. 

The  Chartiers  Cemetery  Company  had  not  lawful  authority 
to  create  a  capital  stock  and  any  election  held  thereunder  was 
void. 

The  omission  of  a  fixed  capital  stock  in  the  charter  and  a 
&ilure  to  confer  on  the  company  the  power  to  fix  one  is  abso^ 
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lutely  fatal  to  appellee's  case :  Farrington  y.  Tennessee,  95  U.  S. 
686 ;  Sturges  v.  Stetson,  1  Bissell  (U.  S.),  246. 

It  would  be  against  the  public  to  permit  a  corporation  to 
create  a  capital  stock  unknown  to  the  public  as  to  amount  and 
division  into  shares  :  State  v.  Kennon,  7  Ohio,  660. 

The  touchstone  of  all  by-laws,  the  good  of  the  corporation, 
shows  this  stock  was  unlawful,  being  not  for  the  good  of  the 
company  nor  in  any  sense  necessary,  but  simply  an  after- 
thought: Bonaparte  v.  Camden  &  Amboy  R.  R.  Co.,  1  Bald- 
win (C.  C.  of  U.  S.),  206 ;  State  v.  Consolidation  Coal  Co.,  46 
Md.  1 ;  Kirksey  v.  Florida  &  Georgia  Plank-Road  Co.,  7  Florida, 
23 ;  Grangers'  Life  and  Health  Ins.  Co.  v.  Kamper,  78  Ala.  826 ; 
Green's  Brice's  Ultra  Vires,  p.  112 ;  Lathrop  v.  Kneeland,  46 
Barb.  (N.  Y.)  482;  Trenton  Mut.  Life  and  Fire  Ins.  Co.  v. 
McKelway,  12  N.  J.  Eq.  183 ;  Chicago  City  Ry.  Co.  v.  AUerton, 
18  WaU.  (U.  S.)  288. 

W.  B.  BodgerSy  with  him  A.  W.  Buff  and  ff.  E.  Carmack^  for 
appellee. — When  the  methods  of  voting  at  a  corporate  meeting 
are  not  fixed  by  general  law,  the  corporators  may  make  the  law 
for  themselves,  subject  to  the  qualification  that  such  laws  and 
regulations  as  they  may  make  shall  not  conflict  with  the  laws 
of  the  state  or  of  the  United  States :  Com.  v.  Detwiller,  181 
Pa.  634;  Com.  y.  Gill,  8  Wharton,  247. 

These  incorporators  adopted  these  by-laws  or  resolutions  for 
the  purpose  of  maintaining  a  succession  and  providing  for  the 
management  of  the  company,  and  the  methods  selected  will 
not  be  set  aside  except  for  illegality :  Knights  of  Honor  v. 
Martin,  13  W.  N.  C.  160 ;  Waterman  on  the  Law  of  Corpora 
tions,  p.  278 ;  Millward-Clifif  Cracker  Co.'s  Est.,  161  Pa.  163 
State  V.  Kennon,  7  Ohio,  560 ;  State  v.  Morristown  Fire  Assn, 
23  N.  J.  Law,  196 ;  Burrall  v.  Bushwick  R.  R.  Co.,  76  N.  Y.  211 
Barry  v.  Merchant's  Exchange  Co.,  1  Sandf ord's  Chancery,  280 
Christensen  v.  Eno,  106  N.  Y.  101 ;  Bent  v.  Hart,  10  Mo.  App 
143 ;  WeUs  v.  Green  Bay  and  Miss.  Canal  Co.,  90  Wis.  442 
Wilkes-Barre  Deposit  &  Savings  Bank  v.  Wilkes-Barre,  148 
Pa.  601;  Kirksey  v.  Florida  &  Georgia  Plank-Road  Co.,  7 
Florida,  28. 
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Opinion  by  Mb.  Chibf  Justice  Green,  May  30, 1900 : 
We  were  very  willing  to  grant  a  rehearing  in  this  case  as  it  is 
one  of  a  quite  exceptional  character,  and  the  leading  question 
at  issue  is  so  barren  of  authority  as  to  make  it  a  case  of  first 
impression.  We  have  heard  with  much  interest  the  able  argu- 
ment of  counsel  upon  the  second  hearing  and  have  given  a  pa^ 
tient  study  of  the  case,  but  we  are  unable  to  see  any  sufficient 
reason  for  changing  the  conclusions'  expressed  in  the  first  opin- 
ion filed.  For  the  i*easons  there  stated  we  still  think  that  all 
the  issues  of  capital  stock  were  entirely  illegal  and  void.  As 
the  claimants  represented  by  the  plaintiff,  of  the  office  of  trus- 
tees, found  their  title  to  the  office  upon  the  votes  of  the  holders 
of  capital  stock,  and  we  hold  that  there  never  was  any  valid 
issue  of  stock,  we  cannot  consider  them  as  having  any  title  to 
the  office  claimed.  But  there  can  be  no  doubt,  we  think,  that 
the  administration  of  the  affairs  of  the  company  during  the  long 
period  succeeding  the  organization  of  the  company  must  be 
regarded  as  entirely  legal  in  all  respects.  The  trustees  were 
originally  elected  in  strict  conformity  with  the  by-laws  of  the 
company,  and  their  title  was  never  questioned  until  in  the  pres- 
ent litigation ;  they  were  trustees  de  facto  and  the  acts  done 
by  them  were  within  the  line  of  their  duty  as  such  officials. 
The  claim  of  title  to  the  office  by  the  defendant  and  those  whom 
he  represented  we  cannot  consider  as  valid. .  The  function  of 
the  original  coporators  was  exhausted  when  their  successors 
were  designated  by  them,  and  we  do  not  see  how  their  origrinal 
authority  could  be  resuscitated  by  the  action  of  two  of  their 
number  after  a  delay  of  thirty-two  years  and  a  constant  acquies- 
cence in  the  action  of  the  original  corporators  in  establishing 
their  successors  in  office.  We  do  not  consider  the  title  of  the  de- 
fendant and  those  he  represents  to  the  office  of  trustee  as  of  any 
validity. 

In  this  situation  it  seems  to  us  that  immediate  steps  should 
be  taken  to  remedy  this  anomalous  condition  of  affairs.  The 
corporation  is  certainly  the  owner  of  the  property  except  such 
as  has  been  sold  to  plot  holders  and  is  devoid  of  a  legally  con- 
stituted managing  body.  As  the  private  interests  of  certain 
parties  have  always  been  recognized  in  the  way  of  a  proportion- 
ate holding  of  the  coi^oration,  it  seems  to  us  that  there  ought 
to  be  no  difficulty  in  effecting  a  reorganization  under  the  gen- 


Digiti 


ized  by  Google 


COOKE  V.  MARSHALL.  208 

1900.]  Opinion  of  the  Court— Dissenting  Opinion. 

eral  corporation  law  of  the  commonwealth.  Of  course  we  can- 
not undertake  to  give  advice  as  to  what  should  be  done  nor  to  be 
bound  by  any  suggestions  we  now  make,  but  it  may  be  quite 
possible  that  in  any  such  reorganization  the  proportionate  in- 
terests of  the  several  parties  holding  stock  can  be  recognized  as 
the  basis  upon  which  the  ultimate  division  of  interests  may  be 
founded.  We  make  no  decision  upon  the  subject  but  leave  the 
whole  matter  open  for  future  consideration.  We  make  no 
change  in  the  judgment  as  formerly  entered. 

The  judgment  of  the  court  below  is  reversed  and  judgment  is 
now  entered  for  the  defendant  with  costs  under  the  case  stated. 

Mr.  Justice  Mitchell,  dissenting : 

By  the  act  of  incorporation  certain  persons  were  declared 
and  created  to  be  a  corporation  under  the  name  of  the  Char- 
tiers  Cemetery  Company  and  as  such  empowered  not  only  to 
carry  into  effect  the  objects  of  the  company  but  also  '*  generally 
do  all  such  other  matters  and  things  as  are  incident  to  a  cor- 
poration"' and  specifically  to  establish  a  rural  cemetery  on 
Marshall's  land.  The  power  to  issue  stock  was  necessarily  im- 
plied. No  mode  was  provided  for  the  acquisition  of  the  land^ 
and  the  natural  and  usual  method  ^^  incident  to  a  corporation  '^ 
for  that  purpose  was  to  obtain  subscriptions  for  stock  and  buy 
the  land  from  the  fund  thus  raised  or  by  the  direct  issue  of 
stock  to  the  landowner.  It  is  said  that  the  corporators  might 
mortgage  the  land  and  thus  obtain  the  money.  Perhaps  so, 
and  perhaps  not ;  there  is  nothing  to  show  whether  they  could 
or  not.  But  conceding  that  they  might,  they  were  not  confined 
to  this  mode.  The  money  had  to  be  raised,  and  there  is  no 
evidence  that  the  organizers  were  willing  to  contribute  it  in 
equal  amounts.  If  not  they  could  only  protect  their  propor- 
tionate interests  by  a  partnership,  which  the  statute  did  not 
contemplate,  or  by  the  creation  of  stock.  Even  if  not  the  only 
or  even  the  best  way  it  was  a  reasonable  and  effective  way  of 
performing  the  express  duty  laid  on  the  corporation,  and  was 
therefore  within  the  discretion  necessarily  implied  by  the  com- 
mand of  the  act. 

The  power  subsequently  to  increase  the  number  of  shares  is 
not  so  clear  but  it  is  not  now  material  to  consider. 

But  secondly  even  if  the  original  issue  of  stock  was  ultr& 
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vires  the  title  of  the  complainants  should  be  sustained  until 
they  are  deprived  of  office  in  some  regular  and  orderly  way. 
They  are  the  de  facto  and  de  jure  board  of  trustees  to  which  the 
government  of  the  afiEairs  of  the  corporation  is  committed  by 
the  charter. 

Section  2  of  the  act  of  incorporation  provides  that  "the 
government  of  the  said  company  and  the  management  and  dis- 
position of  ita  afifairs  is  hereby  vested  in  a  board  of  trustees 
who  shall  be  elected  at  such  times  and  in  such  manner  as  the 
said  company  shall  by  its  rules  and  regulations  direct."  Under 
this  section  the  corporators  met  and  elected  the  predecessors 
of  complainants  by  a  vote  in  proportion  to  the  funds  each  con- 
tributed to  start  the  corporation.  It  was  a  perfectly  lawful 
mode  of  election.  Even  if  they  had  formed  a  partnership  a 
regulation  that  each  should  have  a  voice  in  the  management  in 
proportion  to  his  capital  invested  would  have  been  entirely 
valid.  The  act  of  incorporation  commanded  the  creation  of  a 
board  of  trustees  but  left  the  mode  of  election  wholly  to  such 
rules  and  regulations  as  the  company  should  establish.  The 
company  established  the  mode  of  election  by  stock  vote,  and 
even  if  the  stock  was  invalid  and  ultra  vires,  as  stock,  it  was  a 
legitimate  means  of  carrying  out  the  regulation  established  by 
the  company  for  the  election  of  its  trustees,  and  has  been  rec- 
ognized and  acted  under  as  such  for  thirty-five  years.  Under 
it  the  plaintiffs  were  duly  elected  in  the  same  manner  as  all 
their  predecessor  had  been,  and  their  title  now  should  be  held 
clear  and  valid  until  their  successors  are  elected  in  accordance 
with  the  practice,  or  the  regulation  itself  is  changed  in  some 
orderly  and  legal  manner  by  the  full  board  of  the  corporators 
or  their  successors  or  representatives  in  the  present  corporation. 
The  appellants  a^e  a  body  of  disgruntled  stockholders,  mere 
intruders  into  the  government,  self-elected  by  a  disorderly  and 
illegal  proceeding  not  authorized  by  any  regulation  of  the  cor- 
poration but  in  direct  violation  of  the  only  corporate  regulation 
on  the  subject  and  the  imiform  usage  for  thirty-five  years. 

Stbbbbtt,  C.  J.,  and  Fell,  J.,  join  in  this  dissent. 
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Wilkinson  v.  McCnllough. 

Principal  and  agent — Real  estate  broker— Commissions. 

A  real  estate  broker  employed  to  find  a  purchaser  for  land  is  bound  to 
disclose  to  his  principal  any  facts  known  to  him,  material  to  the  transac* 
tion ;  and  if  he  takes  part  in  the  negotiation  he  is  bound  to  exert  his  skill 
for  the  benefit  of  his  principal. 

A  real  estate  broker  who  conceals  from  his  principal  the  name  of  the  i 
purchaser  whom  he  has  procured,  and  the  fact  that  such  purchaser  had  | 
bought  an  adjoining  lot,  and  does  this  for  the  avowed  purpose  of  prevent- 
ing the  principal  from  raising  the  price,  is  not  entitled  to  commissions. 

Submitted  Nov.  6, 1899.  Appeal,  No.  85,  Oct.  T.,  1899,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  Oct.  T., 
1897,  No.  689,  on  verdict  for  plaintiff,  in  case  of  James  W. 
Wilkinson  v.  Louisa  C.  McCuUough.  Before  Stbrrbtt,  C.  J., 
Green,  McCollum,  Mitchell,  Dean,  Fell  and  Bbown,  J  J. 
Reversed. 

Assumpsit  by  real  estate  broker  for  commissions. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  refused  to  give  binding  instructions  for  defendant 
and  submitted  the  case  to  the  jury. 

Verdict  and  judgment  for  plaintiff  for  $1,094.  Defendant 
appealed. 

Error  assigned  was  in  refusing  to  give  binding  instructions 
for  defendant. 

Frank  0.  Oslum^  with  him  John  C.  McComls^  for  appellant — 
The  relation  existing  between  a  real  estate  agent  and  his  prin- 
cipal is  a  confidential  or  trust  relationship;  the  services  of  a 
real  estate  agent  are  due  solely  and  entirely  to  the  party  who 
employs  him,  and  an  agent  who  undertakes  to  act  for  both  par- 
ties cannot  recover  pay  from  either :  Dunlop  v.  Richards,  2  E.  D. 
Smith  (N.  Y.  Common  Pleas),  181 ;  Famsworth  v.  Hemmer, 
88  Mass.  494;  Reid  v.  Stanley,  6  W.  &  S.  869;  Perech  v. 
Quiggle,  67  Pa.  247;  Young  v.  Hughes,  82  N.  J.  Eq.  872; 
Hesse  v.  Briant,  6  De  G.  M.  &  G.  628. 

An  agent  who  withholds  or  conceals  the  name  of  the  real  pro- 
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posed  purchaser  from  his  principal  cannot  recover  anj  commis- 
sions from  the  latter :  Pratt  v.  Patterson,  112  Pa.  475. 

WiUis  F.  Ma  Cooky  for  appellee. 

Pbb  Cubiam,  May  30,  1900 : 

This  action  of  assumpsit  was  brought  to  recover  commissions 
on  a  sale  alleged  to  have  been  made  by  the  plaintiff  of  real 
estate  belonging  to  the  defendant. 

On  the  trial  the  court  was  requested  to  instruct  the  jury,  inter 
alia,  '•  That  under  all  the  evidence  their  verdict  should  be  for 
the  defendant."  This  instruction  was  refused  and  the  case 
was  submitted  to  the  jury  mainly  on  the  proposition  contended 
for  by  the  plaintiff,  that  acting  as  defendant's  agent  for  the  sale 
of  the  property  in  question,  he  had  procured  and  presented  to 
her  a  purchaser  who  was  able,  ready  and  willing  to  buy  the 
property  at  the  price  previously  named  by  her,  viz :  $50,000, 
but  she  refused  to  sign  the  contract  of  sale,  and  shortly  after- 
wards sold  the  property  to  another  person  at  an  advance  of 
about  twenty  per  cent  on  that  sum.  In  thus  refusing  to  charge 
as  i-equested,  defendant  contends  that  the  learned  trial  judge 
erred  in  not  giving  proper  effect  to  part  of  plaintiff's  evidence 
which  was  properly  before  the  court  In  this  we  think  she  is 
correct. 

It  appears  to  us  that  the  controlling  question  raised  by  the 
plaintiff's  own  evidence  was,  Whether  he  acted  with  that  good 
faith  towards  his  principal,  which  the  law  requires,  and  with- 
out which  no  claim  to  commissions  can  be  sustained. 

The  history  of  the  transaction  as  testified  to  by  the  plaintiff 
himself,  is  briefly  as  follows :  Defendant  was  the  owner  of  a 
lot  on  the  comer  of  Liberty  street  and  Cecil  alley,  Pittsburg. 
The  buildings  on  the  lot  having  been  destroyed  by  fire,  the 
defendant  offered  it  for  sale.  About  that  time  plaintiff  had  a 
conversation  with  T.  C.  Jenkins,  a  flour  merchant,  in  which  the 
latter  said,  "  He  would  buy  the  Gormeley  and  McCullough  prop- 
erties, which  adjoined  each  other  provided  he  could  get  them 
at  a  fair  price.  He  did  not  want  to  appear  personally  in  the 
matter,  and  he  told  his  manager  and  his  attorney  Mr.  James  A. 
McKean,  to  attend  to  the  matter."  Plaintiff  succeeded  in  buy- 
ing the  Gormeley  property  for  Jenkins  and  as  to  defendant's 
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property  adjoining,  he  testified  that  Jenkins  instructed  his  man- 
ager and  his  attorney  "to  have  me  buy  the  property  for  him." 
On  cross-examination  he  testified:  "I  had  been  instructed 
by  them  to  buy  the  property  if  I  could  get  it  at  a  fair  price." 
Defendant's  asking  price  for  her  property  was  $50,000,  although 
plaintiff  testified  that  she  said  to  him,  "  I  want  you  to  go  ahead 
and  get  the  best  bid  that  you  can."  He  further  testified:  "  We 
used  our  best  endeavore  to  get  the  price  for  her  and  we  made  her 
bids  of  f43,000,  f44,000  and  $45,000,  for  the  property."  These 
-offers  were  all  refused  by  the  defendant.  Finally,  on  July  1, 
1897,  plaintiff  presented  to  defendant  James  A.  McKean  as  the 
purchaser,  and  a  contract  of  sale  for  $50,000  was  drawn  up  in 
his  name  for  defendant's  signature.  At  her  request  the  meet- 
ing was  adjoined  to  N.  Holmes  and  Son's  Bank,  that  she  might 
liave  the  benefit  of  Mr.  Holmes's  advice.  Various  matters  re- 
lating to  the  sale  were  there  discussed,  and  among  other  things, 
defendant  asked,  "  who  the  property  would  finally  go  to."  This 
the  plaintiff  refused  to  disclose.  In  his  own  language,  they 
"wouldn't  tell  her  that  until  she  signed  the  paper,  because 
she  would  jump  the  price  on  us."  In  other  words,  as  expressed 
by  plaintiff,  if  defendant  learned  that  Mr.  Jenkins  was  the  real 
purchaser  she  would  understand  his  need  for  her  comer  lot  and 
would  raise  the  price  accordingly.  The  defendant,  in  the  end, 
failed  to  sign  the  contract  of  sale,  and  finally  broke  off  all  ne- 
gotiations with  the  plaintiff.  In  September  following,  without 
the  intervention  of  an  agent,  defendant  sold  the  property  to 
T.  C.  Jenkins  for  $60,000  or  $62,000. 

Many  other  extracts  from  plaintiff's  testimony  might  be  given 
as  to  declarations  made  by  him  and  a  course  of  conduct  on  his 
part,  utterly  at  variance  with  his  relation  as  agent  for  the  de- 
fendant, but  in  the  view  we  take  of  the  case,  it  is  unnecessary. 
It  is  conclusively  established  by  plaintiff's  own  testimony  that 
he  failed  to  furnish  defendant  all  the  information  to  which  she 
was  justly  entitled  including  the  important  facts  that  Jenkins 
was  the  real  purchaser  and  that  he  had  already  purchased  the 
adjoining  property.  He  does  not  pretend  that  this  occurred 
by  any  oversight.  His  own  testimony  is  emphatic  that  in  an- 
swer to  defendant's  request  he  positively  refused  to  give  her 
the  name  of  the  real  purchaser ;  and  the  reason  he  assigned  for 
his  refusal  to  do  so  is  in  perfect  harmony  with  that  part  of  his 
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testimony  wherein  he  said :  ^^  I  had  been  instructed  by  them . 
( Jenkin's  manager  and  attorney)  to  buy  the  property  if  I  could 
get  it  at  a  fair  price ; "  '*  I  wouldn't  tell  her  that "  (who  the 
property  would  finally  go  to)  "  until  she  signed  the  paper,  be- 
cause she  would  jump  the  price  on  us,"  etc.  The  plaintiffs 
conduct  in  the  premises,  as  testified  to  by  himself  on  the  witness 
stand,  convicts  him  of  bad  faith  towards  the  defendant. 

The  application  of  sound  principles  of  law  to  the  conclu- 
sively established  facts  of  the  case  is  quite  plain.  The  general 
principle  is  that  out  of  consideration  for  the  weakness  of  human 
nature,  the  law  will  not  permit  real  estate  brokers  and  others 
occupying  fiduciary  relations  to  place  themselves  in  a  position 
where  they  are  open  to  the  claims  of  conflicting  duties,  or  to 
the  claims  of  duty  conflicting  with  self-interest.  The  principle 
is  variously  expressed  according  to  the  varying  circumstances 
which  call  for  its  application :  a  trustee  may  not  purchase  at 
his  own  sale,  etc.,  and  as  in  the  present  case,  one  may  not  be 
agent  for  or  serve  the  interests  of  both  buyer  and  seller :  Young 
V.  Hughes  et  al.,  32  N.  J.  Eq.  372 ;  Famsworth  v.  Hammer> 
83  Mass.  494.  In  the  latter  case  it  was  held  that  a  broker  who 
had  acted  for  both  parties  in  negotiating  an  exchange  of  real 
estate  between  them,  without  informing  either  that  he  was  em- 
ployed by  the  other,  is  not  legally  entitled  to  commissions  for 
his  services,  etc. 

In  the  former  case  it  was  held  that  a  real  estate  broker  em^ 
ployed  to  find  a  purchaser  for  land  is  bound  to  disclose  to  his 
principal  any  facts  known  to  him,  material  to  the  transaction ; 
and  if  he  takes  part  in  the  negotiation,  he  is  bound  to  exert  his 
skill  for  the  benefit  of  his  principal. 

In  Rice  v.  Davis,  136  Pa,  439,  this  court  held  that  where  a 
broker  employed  to  sell  shares  of  stock  for  his  principal,  received 
with  knowledge  of  the  latter  a  compensation  from  the  pur- 
chasers, he  could  not  recover  commissions  for  the  saJe.  It  was 
there  said  at  page  442,  "  The  principle  underlying  this  case 
that  an  agent  for  the  sale  of  property  cannot  at  the  same  time 
act  as  agent  for  the  purchase  thereof,  or  interest  himself  there- 
in, and  thus  entitle  himself  to  compensation  from  both  vendor 
and  vendee,  is  grounded  on  the  infallible  declaration  that  ^no 
man  can  serve  two  masters.' " 

In  commenting  on  the  relation  of  real  estate  brokers  to  their 
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principals,  it  was  said,  in  Rich  v.  Black  et  aL,  173  Pa.  92,  99, 
tliat  ^*  the  relation  which  such  agents  bear  is  confidential  and 
disarms  the  vigilance  of  their  principals;  it  affords  peculiar 
facilities  for  obtaining  exclusive  information  in  respect  of  the 
property  entrusted  to  them  for  sale ;  their  employment  implies 
that  they  have  superior  advantages  for  making  sales  and  that 
they  will  use  every  effort  and  means  to  obtain  the  highest  price 
for  the  benefit  of  their  principal."  See  also  Addison  v.  Wana- 
maker,  185  Pa.  636. 

In  the  leading  case  of  Everhart  v.  Searle,  71  Pa.  256,  the  deci- 
sion is  rested  on  the  ground  of  public  policy.  Quoting  from 
Hare  and  Wallace's  Leading  Cases  in  Equity,  it  is  thei'e  said, 
^'  It  matters  not  that  there  was  no  fraud  meditated  and  no  in- 
jury done,  the  rule  is  not  intended  to  be  remedial  of  actual 
wrong,  but  preventative  of  the  possibility  of  it." 

In  Pratt  v.  Patterson,  112  Pa.  476,  it  appeared  on  the  trial 
by  plaintiff's  own  testimony  that  the  party  presented  to  the 
defendant  as  the  proposed  purchaser  was  not  the  real  purchaser, 
and  the  court  entered  a  compulsory  nonsuit.  In  affirming  that 
judgment  this  court  said:  ^^Good  faith  forbade  the  conceal- 
ment of  an  arrangement  intended  for  the  advantage  of  the  buyer 
rather  than  of  the  seller."  '  That  case  virtually  rules  the  one 
before  us. 

In  Cannell  v.  Smith,  142  Pa.  26,  commissions  were  recovered 
back  from  a  broker  on  proof  that  he  had  acted  as  the  agent  of 
the  purchaser. 

It  is  unnecessary  to  multiply  authorities,  or  comment  further 
on  the  underlying  principle.  Enough  has  been  said  to  show 
that  under  the  law  and  the  facts  established  by  the  plaintiff's 
own  evidence  he  was  not  entitled  to  recover  ihe  commissions 
claimed  by  him,  and  defendant's  first  point  should  have  been 
affirmed. 

Judgment  reversed. 

Voi*.  cxcvi— 14 
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Clark  V.  Luzerne  Borough. 

MunicipalUiea^Boroughs— Increase  of  debt  ^Equity^lnjuneiMon. 

The  Supreme  Court  will  not  interfere  with  an  order  granting  and  con- 
tinuing a  preliminary  injunction  to  restrain  a  borough  from  issuing  bonds, 
where  the  bill  and  the  injunction  affidavits  aver  that  legal  notice  of  the 
election  authorizing  the  issue  of  bonds  had  not  been  given,  and  that  the 
tickets  used  at  the  election  contained  no  statement  of  the  purpose  and 
amount  of  the  proposed  increase  of  debt,  were  not  deposited  in  the  proper 
box,  were  not  numbered,  and  that  no  voting  list  of  electors  voting  on  the 
question  had  been  kept  by  the  election  officers,  and  further  that  the  ordi- 
nance authorizing  the  election  had  not  been  passed  at  a  legal  meeting  of 
the  council,  that  its  title  was  misleading,  and  that  it  had  not  been  pub- 
lished according  to  law. 

Argued  May  9,  1900.  Appeal,  No.  162,  Jan.  T.,  1900,  by 
defendants,  from  decree  of  C.  P.  Luzerne  Co.,  May  T.,  liOO, 
No.  1,  continuing  preliminary  injunction  in  case  of  G.  J.  Clark 
et  al.  V.  Borough  of  Luzerne.  Before  Gbben,  C.  J.,  McCoL- 
LUM,  Fell,  Brown  and  Mbstrezat,  JJ,    Affirmed. 

Bill  in  equity  for  an  injunction. 
The  bill  was  as  follows : 

1.  Your  orators  are  residents,  electors  and  taxpayers  of  the 
borough  of  Luzerne,  in  said  county. 

2.  The  defendants  above  named,  in  addition  to  said  borough, 
are  the  burgess  and  members  of  the  town  council  of  said  bor- 
ough. 

8.  Said  defendants  are  proceeding  to  secure  ground  or  land 
on  which  to  erect  an  electric  light  plant  and  are  further  pro- 
ceeding and  intend  to  erect  buildings,  purchase  machinery 
and  erect,  construct  and  equip  within  said  borough  an  electiic 
light  plant  for  the  purpose  of  lighting  the  streets  of  said  bor- 
ough by  electricity  and  also  for  the  purpose  of  supplying  elec- 
tricity for  commercial  purposes  for  the  supply  and  use  of  the 
inhabitants  of  said  borough ;  and,  to  defray  the  cost  and  ex- 
pense of  securing  said  land  and  erecting  and  equiping  said 
electric  light  plant,  propose  and  intend  and  are  proceeding  to  is- 
sue bonds  of  said  borough  in  a  sufficient  amount,  not  exceeding 
$12,000. 
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4.  That  the  last  adjusted  valuation  of  taxable  property  in 
said  borough  is  $282,616,  and  the  present  indebtedness  is 
fl,473J6. 

6.  That  the  proposed  increase  of  indebtedness  in  the  sum 
of  fsl2,000  and  exceeding  $4,652.32  (including  present  debt) 
is  beyond  the  power  of  said  defendants,  without  first  obtain- 
ing the  assent  of  the  electors  of  said  borough  at  an  election 
duly  held  for  that  purpose. 

6.  That  defendants  purport  and  claim  to  be  duly  authorized, 
with  the  assent  of  the  electors  of  said  borough  duly  obtained 
at  a  public  election  held  February  20,  1900,  in  said  borough, 
to  make  contracts  and  purchases  and  incur  and  increase  the 
indebtedness  of  said  borough  for  the  purposes  set  forth  in 
paragraph  three  of  this  bill. 

7.  Your  orators  aver  that  said  defendants  have  not  the 
power  and  authority  claimed  by  them  as  set  forth  in  paragraph 
six  and  aver  that  the  said  election  was  not  due  and  legal, 
but  that  the  same  was  invalid  and  illegal,  for  the  following 
reasons: 

(1)  That  the  ordinance  of  said  borough  purporting  to  au- 
thorize the  increase  of  indebtedness  for  the  purpose  of  purchas- 
ing or  erecting  an  electric  light  plant,  was  not  legally  ordained 
and  enacted  by  said  council,  in  that  it  purports  to  have  been 
passed  at  a  special  meeting  of  said  council  held  January  5, 
1900,  of  which  meeting  the  minutes  of  said  council  fail  to  show 
notice  to  the  members  of  said  council  and  at  which  meeting 
only  six  of  the  eight  members  of  said  council  attended  and  of 
which  meeting  legal  notice  was  not  given. 

(2)  That  the  said  ordinance  is  illegal  and  invalid  in  that  its 
title  is  misleading  and  gives  no  proper  notice  of  the  contents 
thereof.  The  ordinance  is  stated  to  be  to  provide  for  a  vote 
upon  the  question  of  an  increase  of  indebtedness  while  in  fact  it 
provides  for  the  erection  of  an  electric  light  plant. 

(3)  The  said  ordinance  was  not  published  until  January  12, 
1900,  and  under  the  laws  of  this  state  did  not  come  into  force 
and  effect  until  on  or  after  January  23, 1900,  so  that  thirty  days' 
legal  notice  of  said  election  could  not  be  given  as  required  by 
law,  the  date  of  said  election  being  February  20, 1900,  and  said 
ordinance  was  not  recorded  in  the  ordinance  book  of  said 
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borough  until  after  January  23, 1900.    Therefore  your  orators 
aver  that  there  was  no  legal  notice  of  said  election  given. 

(4)  Said  ordinance  failed  to  designate  the  year  in  which  the 
proposed  election  should  be  held  and  therefore  there  was  no 
authority  for  advertising  an  election  to  be  held  February  20, 
in  the  year  1900. 

(5)  The  tickets  used  at  said  election  were  in  the  following 
form :  Printed  on  outside,  "  Increase  of  Debt ;"  printed  on  in- 
side (tickets  against),  "  No  Increase  of  Debt,"  and  (tickets  for), 
^^  Debt  may  be  Increased."  That  the  said  tickets  are  not  a  legal 
ticket,  in  that  on  the  said  tickets  there  was  no  statement  of  the 
purpose  and  amount  of  said  proposed  increase  of  debt,  (a)  Said 
tickets  were  not  deposited  in  a  box  provided  for  that  purpose, 
as  provided  by  law  in  regard  to  other  tickets  received  at  said 
election.  (6)  No  voting  list  or  list  of  electors  voting  on  said 
question  was  kept  by  the  election  officers  holding  said  election, 
(c)  The  tickets  received  and  deposited  by  the  inspectors  and 
judges  were  not  numbered  as  required  by  law. 

8,  The  said  proposed  action  on  the  part  of  the  defendants, 
unless  restrained  by  your  honorable  court,  will  subject  your  ora- 
tors to  an  unjust  and  illegal  burden,  to  the  great  injury  of  your 
orators  and  for  which  there  is  no  adequate  remedy  at  law. 

9.  Your  orators  thus  show  that  the  proposed  purchase  of 
land,  contracts  for  machinery,  etc.,  and  the  erection  and  equip- 
ment of  an  electric  light  plant  in  said  borough  and  also  the  pro- 
posed issue  of  bonds  to  meet  the  indebtedness  so  incurred,  are 
illegal  and  without  warrant  of  law  and  to  the  prejudice  of  and 
injury  to  the  rights  of  your  oratoiB. 

Your  orators  therefore  pray : 

1.  That  said  election  be  declared  undue  and  illegal. 

2.  That  an  injunction  be  issued  to  restrain  the  defendants 
and  their  successors  from  purchasing  lands  and  materials  and 
erecting  and  equipping  an  electric  light  plant  in  said  borough 
and  from  issuing  bonds  or  incurring  debts  by  virtue  of  the  afore- 
said borough  ordinance  approved  January  11, 1900,  and  the  elec- 
tion held  thereunder  on  February  20, 1900. 

3.  For  such  other  and  further  relief  as  to  your  honors  may 
seem  just  and  proper  and  as  the  facts  and  circumstances  may 
warrant. 

An  affidavit  was  filed  which  tended  to  support  the  averments 
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of  the  bill.    An  answer  was  filed  denying  the  material  aver- 
ments of  the  bill. 

The  court  continued  a  preliminary  injunction  until  further 
ordered. 

Error  anigned  was  the  decree  of  the  court. 

A,  BiekettSy  with  him  D.  0.  CotbcUin^  for  appellants. 

Alexander  Famham,  with  him  (7.  J.  Clarkj  for  appellees. 

Per  Curiam,  May  23, 1900 : 

Of  course  we  cannot  at  tlus  stage  of  the  proceedings  con- 
sider the  merits  of  the  present  appeal.  We  see  no  sufficient 
reason  for  interfering  with  the  order  granting  the  injunction. 
In  conformity  with  our  usual  practice  no  opinion  is  filed  at 
this  time. 

Order  affirmed  and  appeal  dismissed  at  cost  of  appellants. 


Muckinhaupt  v.  Erie  Railroad. 

Negligence — CotUributory  negligence  —  Province  of  court  and  jury^      \^  ^^ 

RaUroad.  |~196^       213 

In  order  to  justify  the  court  in  treating  the  question  of  contributory  j  203       *385 

negligence  as  one  of  law,  not  only  the  facts  but  the  inferences  to  be'—^^       '^^^ 

dniwn  from  them  must  be  free  of  doubt.    If  there  is  doubt  as  to  either.    206        •164 

the  case  must  go  to  the  jury.  -j^g -213 

208       H48 

f  24SC149 

24SCJ620 


The  whole  duty  of  one  about  to  cross  the  tracks  of  a  steam  road  at  grade 
is  not  in  all  cases  confined  to  his  stopping,  looking  and  listening  for  the 
approach  of  a  train.  He  must  stop  at  a  proper  place,  and  when  he  pro- 
ceeds he  should  continue  to  look  and  to  observe  the  precautions  which  the 
danger  of  the  situation  requires.  He  should  stop  again  if  there  is  another 
place  nearer  the  tracks  from  which  he  can  better  discern  whether  there  is 
danger.    But  whether  the  place  at  which  he  stopped  was  the  proper  place 


196         213 

212       »230 

212       11570 

28SC»    8 

28  SC  »  10 


at  which  to  stop,  and  whether  there  is  a  second  place  at  which  he  should    |  \^     -'i3i 


stop,  are  questions  of  fact  for  the  jury,  and  not  matters  of  law  for  the 

court.  225  ^m 


1222  2U}5 

1196  213. 

225  ms 

227  1141 


The  rule  that  one  who  goes  in  front  of  a  moving  train  which  he  must      f^i257 
have  seen  if  he  looked  should  be  held  guilty  of  negligence,  is  in  its  nature  ^ 

a  rule  applicable  only  to  dear  cases  where  the  conclusion  to  be  drawn  from 
facts  and  drcomstanoes  is  irresistible. 
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Plaintiff  while  driving  a  two-horse  buggy  on  a  country  road  approached 
a  grade  crossing  of  a  railroad  which  was  at  an  oblique  angle.  About  500 
or  600  feet  from  the  crossing  and  on  the  side  on  which  the  train  ap- 
proached, the  tracks  were  in  a  cut  of  considerable  depth.  When  plaintiff 
was  about  175  feet  from  the  crossing,  he  stopped,  looked  and  listened  par- 
ticularly in  the  direction  of  the  cut.  Neither  hearing  nor  seeing  a  train 
he  proceeded  to  go  on,  and  after  he  had  gone  about  twenty  feet,  a  boy 
who  was  riding  with  him  drew  down  a  side  curtain  and  looked  up  the 
tracks,  and  reported  that  no  train  was  in  sight.  His  horses  at  this  time 
were  on  a  slow  trot,  and  so  continued  until  the  crossing  was  reached.  The 
diagonal  crossing  was  forty-five  feet  in  length,  and  going  in  the  direction 
in  which  the  plaintiff  drove,  the  left  hind  wheel  of  a  wagon  was  about 
three  feet  beyond  the  ti*acks  before  the  right  hind  wheel  was  clear  of 
them.  The  plaintiff  knew  nothing  of  the  approach  of  the  train  until  he  was 
about  in  the  middle  of  the  crossing,  and  then  only  by  observing  the  flash 
of  the  headlight  on  the  ground  between  his  horses.  The  right  hind  wheel 
of  the  buggy  was  stinick  after  the  left  hind  wheel  was  clear  of  the  tracks. 
No  notice  was  given  by  whistle  or  bell  or  otherwise  of  the  approach  of  the 
train,  which  was  running  on  a  down  grade  at  the  rate  of  forty-five  or  fifty 
miles  an  hour.  The  place  at  which  the  plaintiff  stopped  was  the  usual 
place  of  stopping  to  look  and  listen  for  the  approach  of  a  train  by  those 
who  used  the  highway.  It  was  the  best  place  from  which  to  observe  the 
approach  of  ati*ain,  as  between  that  place  and  the  crossing  the  view  was 
obstructed  by  an  embankment.  Held^  that  the  case  was  for  the  jury,  and 
that  a  verdict  and  judgment  for  plaintiff  should  be  sustained. 

Argued  April  24, 1900.  Appeal,  No.  116,  Jan.  T.,  1900,  by 
defendant,  from  judgment  of  C.  P.  Crawford  Co.,  Sept.  T., 
1899,  No.  115,  on  verdict  for  plaintiff  in  case  of  Charles  M. 
Muckinhaupt  v.  Erie  Railroad  Company.  Before  Gbebn,  C.  J., 
Mitchell,  Fell,  Bbown  and  Mestbezat,  JJ.    AflSrmed. 

Trespasil  for  personal  injuries.    Before  Thomas,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
Verdict  and  judgment  for  plaintiff  for  $8,000.    Defendant 
appealed. 

Error  asiigned  among  others  was  in  refusing  binding  in- 
structions for  defendant. 

George  W.  HdskinSy  for  appellant,  cited  Wojochoeki  v.  Cen- 
tral R.  R.  Co.,  10  Pa.  Superior  Ct.  469,  Gleim  v.  Phila.  & 
Reading  R.  R.  Co.,  181  Pa.  387,  Hartman  v.  P.  &  R.  R.  R. 
Co.,  182  Pa.  172,  Moore  v.  P.  W.  &  B.  R.  R.  Co.,  108  Pa.  849, 
Penna.  R.  Co.  v.  Bell,  122  Pa.  68,  Marland  v.  P.  &.  L.  E. 
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R.  R-  C5o.,  123  Pa.  487,  BUght  v.  R.  R.  Co.,  143  Pa.  10,  Myers 
V.  B.  &  O.  R.  R.  Co.,  150  Pa.  386,  Urias  v.  Penna.  R.  Co., 
152  Pa.  326,  Derk  v.  N.  C.  R.  R.  Co.,  164  Pa.  243,  and  Gan- 
gawer  v.  P.  &.  R.  R.  R.  Co.,  168  Pa.  265. 

John  J.  Henderson^  for  appellee,  cited  Cbilds  y.  Penua.  R. 
Co.,  150  Pa.  73,  McGill  v.  Pittsburg,  etc.,  Ry.  Co.,  152  Pa.  333, 
Whitman  v.  Penna.  R.  Co.,  156  Pa.  175,  Smith  v.  B.  &  O.  R. 
R.  Co.,  158  Pa.  87,  Penna.  R.  Co.  v.  Werner,  89  Pa.  59,  Phil- 
pott  V.  Penna.  R.  Co.,  176  Pa.  570,  Davidson  v.  Lake  Shore, 
etc.,  Ry.  Co.,  171  Pa.  522,  McNeal  v.  Pittsburg,  etc.,  Ry.  Co., 
131  Pa.  184,  Ellis  v.  Lake  Shore,  etc.,  R.  R.  Co.,  138  Pa.  522, 
Newhard  v.  Penna.  R.  Co.,  153  Pa.  426,  Whitman  v.  Penna.  R. 
Co.,  166  Pa.  175,  and  Lmk  v.  P.  &  R.  R.  R.  Co.,  165  Pa.  80. 

Opinion  by  Mr.  Justice  Fell,  May  23, 1900  : 
The  assignments  of  error  which  we  are  asked  to  consider 
present  the  single  question  whether  the  case  should  have  been 
withdrawn  from  the  jury  on  the  ground  of  the  plaintiflE's  con- 
tributory negligence.  From  the  testimony  presented  by  the 
plaintiff  it  appeared  that  he  was  driving  two  horses  to  a  top- 
buggy  after  dark  on  a  country  road  which  is  crossed  by  the 
tracks  of  the  defendant's  road  at  an  oblique  angle.  On  the  side 
on  which  the  train  approached  the  crossing,  and  500  or  600  feet 
from  it,  the  railroad  tracks  are  in  a  cut  of  considerable  depth. 
There  is  also  a  curve  in  the  tracks,  with  its  convex  side  to- 
ward the  highway.  The  plaintiff,  when  about  175  feet  from 
the  crossing,  stopped,  looked  and  listened,  and  in  order  to  ob- 
tain a  better  view  turned  his  horses  to  one  side,  so  that  he  could 
see  up  the  tracks  as  far  as  possible.  Neither  seeing  nor  hearing 
a  train  he  drove  on.  After  he  had  gone  about  twenty  feet  a 
boy  who  was  riding  with  him  drew  down  a  side  curtain  and 
looked  up  the  tracks  and  reported  that  no  train  was  in  sight. 
His  horses  at  this  time  were  on  a  slow  trot,  and  so  continued 
until  the  crossing  was  reached.  The  diagonal  crossing  was. 
forty-five  feet  in  length,  and  going  in  the  direction  in  which 
the  plaintiff  drove,  the  left  hind  wheel  of  a  wagon  might  be 
three  feet  beyond  the  tracks  before  the  right  hind  wheel  was. 
clear  of  them.  The  plaintiff  knew  nothing  of  the  approach  of 
the  train  until  he  was  about  the  middle  of  the  crossing,  and 
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then  only  by  obeerving  the  flash  of  the  headlight  on  the  ground 
between  his  horses.  The  right  hind  wheel  of  the  buggy  was 
struck  after  the  left  hind  wheel  was  clear  of  the  tracks.  No 
notice  was  given  by  whistle  or  bell  or  otherwise  of  the  approach 
of  the  train,  which  was  running  on  a  down  grade  at  the  rate  of 
forty-five  or  fifty  miles  an  hour.  The  place  at  which  the  plain- 
tiff stopped  was  the  usual  place  of  stopping  to  look  and  listen  for 
the  approach  of  a  train  by  those  who  used  the  highway.  It  was 
the  best  place  from  which  to  observe  the  approach  of  a  train, 
as  between  that  place  and  the  crossing  the  view  was  obstructed 
by  an  embankment.  Whether  accurate  or  not  as  to  the  dis- 
tances and  the  obstructions  of  view,  this  was  the  testimony 
presented,  and  on  it  the  question  of  the  plaintiff^s  negligence 
was  to  be  determined. 

To  have  determined  it  as  matter  of  law  the  court  must  have 
held  either  that  it  was  the  plaintiff's  duty  to  stop  a  second  time 
or  that  he  drove  on  the  tracks  in  front  of  a  moving  train  which 
he  could  have  seen  if  he  had  looked  before  placing  himself 
in  a  position  of  danger.  In  order  to  justify  the  court  in  treat- 
ing the  question  of  contributory  negligence  as  one  of  law,  not 
only  the  facts  but  the  inferences  to  be  drawn  from  them  must 
be  free  of  doubt.  If  there  is  doubt  as  to  either  the  case  must 
go  to  the  jury :  McNeal  v.  Pittsburg,  etc.,  Ry.  Co.,  131  Pa. 
184 ;  Davidson  v.  Lake  Shore,  etc.,  Ry.  Co.,  171  Pa.  522.  The 
whole  duty  of  one  about  to  cross  the  tracks  of  a  steam  road  at 
grade  is  not  in  all  cases  confined  to  his  stopping,  looking  and 
listening  for  the  approach  of  a  train.  He  must  stop  at  a  proper 
place,  and  when  he  proceeds  he  should  continue  to  look  and  to 
observe  the  precautions  which  the  danger  of  the  situation  re- 
quires. He  should  stop  again  if  there  is  another  place  nearer 
the  tracks  from  which  he  can  better  discern  whether  there  is 
danger.  But  whether  the  place  at  which  he  stopped  was  the 
proper  place  at  which  to  stop,  and  whether  there  is  a  second 
place  at  which  he  should  stop,  are  questions  of  fact  for  the  jury, 
and  not  matters  of  law  for  the  court :  Ellis  v.  Lake  Shore,  etc., 
R.  R.  Co.,  138  Pa.  506 ;  Urias  v.  Penna.  R.  Co.,  152  Pa.  826; 
Whitman  v.  Penna.  R.  Co.,  156  Pa.  175 ;  Ely  v.  Pittsburg, 
etc.,  Ry.  Co.,  158  Pa.  233 ;  Cookson  v.  Pittsburg,  etc.,  Ry.  Co., 
179  Fa.  184.  In  the  case  last  cited  it  was  said:  **The  usual 
and  coBtomaiy  place  of  stopping  by  people  using  a  road  cannot 
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be  said  as  matter  of  law  to  be  an  improper  or  negligent  place. 
The  standard  of  negligence  is  what  persons  of  ordinary  pru- 
dence and  carefulness  would  do  under  the  same  circimistances, 
and  a  general  habit  of  the  public  to  stop  in  a  certain  place  is 
persuasive  evidence  that  that  place  is  the  right  one.  The  fur- 
ther the  stopping  place  is  from  the  track  the  greater  will  be 
the  chance  of  an  intervening  peril  before  actual  crossing.  The 
duty  of  the  traveler  is  therefore  not  only  to  keep  a  vigilant  and 
continuous  outlook,  but  to  stop  if  a  second  place  affords  any 
increased  facility  to  discover  impending  danger,  but  whether 
there  is  any  such  second  place  is  a  question  of  fact  which  is 
for  the  jury  if  at  all  in  doubt."  Nor  could  the  court  have  said 
that  in  driving  on  the  tracks  the  plaintiff  was  heedless  of  a 
danger  which  he  either  saw  or  could  have  seen.  The  train 
came  on  a  down  grade  around  a  curve  and  through  a  cut,  and 
could  be  seen  at  a  distance  of  600  or  600  feet  only  from  the 
crossing.  From  the  edge  of  the  crossing  the  plaintiff  had  forty- 
five  feet  to  drive,  and  he  was  within  a  few  inches  of  getting 
over  the  crossing  in  safety.  The  train  may  have  come  into 
view  after  he  started  to  cross.  The  rule  stated  in  Carroll  v. 
Penna.  R.  Co.,  12  W.  N.  C.  348,  that  one  who  goes  in  front 
of  a  moving  train  which  he  must  have  seen  if  he  looked  should 
be  held  guilty  of  negligence,  is  in  its  nature  a  rule  applicable 
only  to  clear  cases,  where  the  conclusion  to  be  drawn  from  facts 
and  circumstances  \a  irresistible :  McNeal  v.  Pittsburg,  etc.,  Ry. 
Co.,  supra. 

The  judgment  is  affirmed. 


National  Bank  of  West  Grove  v.  Earle. 

Equity— Insolvency — Plan  to  secure  creditors-^CorporationS'-Fraud, 
A  biU  in  equity  to  secure  tlie  dismissal  of  the  managers  of  apian  to  pay 
the  unsecured  creditors  of  an  insolvent,  will  be  dismissed  where  there  is  no 
proof  of  the  fraud  or  bad  faith  averred  in  the  bill,  and  it  is  shown  that  un- 
der the  plan  the  managers  alone  were  to  declare  when  it  should  be  opera- 
tive, and  that  they  did  not  declare  it  operative  because  the  assent  of  cer- 
tain creditors  and  of  the  stockholders  of  certain  corporations,  absolutely 
necessary  to  the  plan  could  not  be  obtained. 
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Attorney  at  law-^AUomey  and  client  —  Professional  communication — 
BiU  of  discovery. 

An  attorney  at  law  cannot  by  a  bill  of  discovery  be  compelled  to  dis- 
closQ  advice  given  to  his  client. 

Argued  March  22, 1900.  Appeal,  No.  67,  Jan.  T.,  1900,  by 
plaintiff,  from  decree  of  6.  P.  No.  1,  Phila.  Co.,  Dec.  T.,  1899, 
No.  672,  dismissing  bill  in  equity  in  case  of  the  National  Bank 
of  West  Grove  v.  George  H.  Earle,  Jr.,  and  Richard  Y.  Cook, 
managers  of  the  plans  for  the  reorganization  of  the  aiBfairs  of  the 
Chestnut  Street  Trust  and  Saving  Fund  Co.,  of  the  Chestnut 
Street  National  Bank  of  the  Singerly  Pulp  Co.,  and  of  William 
M.  Singerly  and  John  G.  Johnson.  Before  Green,  C.  J.,  Mc- 
CoLLUM,  Dean,  Fell  and  Mestrezat,  JJ.    Afl&rmed. 

Bill  in  equity  to  remove  trustees  and  for  discovery. 
Defendants  demurred  to  the  bill.    George  H.  Earle,  Jr.,  and 
Richard  Y.  Cook  also  filed  answers. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court 

JSrror  assigned  was  in  dismissing  the  bill, 

Oeorge  B.  Johnson  and  Jaims  W.  M.  Newlin,  for  appellants^ 
cited  Bryson  v.  Wood,  187  Pa.  369. 

Frank  P.  Prichard^  with  him  John  Q.  Johnson^  for  appellee* 

Opinion  by  Mr.  Justice  Dean,  May  14, 1900  : 
The  plaintiff  is  a  judgment  creditor  of  the  late  William  M* 
Singerly,  to  the  amount  of  $5,000,  with  interest,  and  among 
others,  was  a  party  to  a  plan  projected  for  the  payment  of  Sin- 
gerly's  unsecured  creditors.  Two  of  defendants,  Earle  and 
Cook,  were  the  proposed  managers  of  the  plan,  and  are  also 
trustees  for  the  Chestnut  Street  Saving  Fund  Company  and 
Chestnut  Street  National  Bank,  both  the  latter  being  creditors 
in  very  large  amounts.  John  G.  Johnson,  the  other  def  endant^ 
is  of  counsel  for  Earle  and  Cook  in  their  capacity  as  managers 
and  trustees. 

The  plan  for  the  benefit  of  the  unsecured  creditors  of  which 
Earle  and  Cook  were  nominated  managers,  is  dated  Decem<r 
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ber  27, 1897.  It  proposed  that  the  assets  of  Mr.  Singerly,  so 
far  as  they  consisted  of  stock  in  the  *'  Record  Publishing  Com- 
pany," should  be  assigned  to  a  representative  of  the  creditors ; 
that  these  creditors  should  be  divided  into  three  classes,  A,  B 
and  C.  The  first  class  was  to  be  made  up  of  those  who  had 
liens  against  either  the  publishing  company,  or  preferred  claims 
against  the  bank  and  trust  company,  or  were  willing  to  ad- 
vance money  to  bring  about  a  reorganization  of  the  publishing 
company ;  the  second,  of  those  who  had  claims  against  the 
publishing  company,  or  claims  secured  by  its  stock ;  the  third, 
of  all  creditors  not  embraced  in  the  first  two  classes.  The 
managers,  acting  under  the  advice  of  Counsellor  Johnson,  were 
to  interpret  the  plan  and  determine  the  classification  of  the 
creditors.  At  that  time,  the  capital  stock  of  the  publishing 
company  consisted  of  $1,000,000,  nearly  all  nominally  owned  by 
Mr.  Singerly,  and  nearly  all  pledged  by  him  to  different  persons 
and  corporations  to  secure  loans  to  himself,  either  as  drawer  or 
indorser.  There  was  also  upon  the  property  a  mortgage  of 
$700,000.  This  plan  suggested  an  increase  of  the  capital  stock 
to  $3,000,000  by  the  issue  of  $2,000,000  of  preferred  stock,  out 
of  which  last  the  mortgage  was  to  be  paid;  the  balance, 
$2,300,000,  common  and  preferred,  was  to  be  distributed  at  par 
among  the  creditors,  according  to  their  legal  standing  as  credi- 
ors,  as  specified  in  the  agreement.  It  also  gave  Mr.  Singerly 
the  right  to  redeem  the  stock  within  six  years.  Of  course,  this 
plan  necessarily  required,  before  it  could  become  practicable  or 
effective,  the  co-operation  of  Mr.  Singerly,  the  pledgees  of  the 
stock  as  collateral,  and  the  assent,  substantially,  of  all  the  credit- 
ors. Without  the  performance  of  the  conditions  incident  to  and 
precedent  to  reorganization,  the  powers  intended  to  be  conferred 
upon  Earle  and  Cook  could  not  be  exercised  by  them,  nor  could 
they  incur  any  responsibility  to  creditors  under  it.  The  original 
plan,  as  noticed,  was  afterwards,  in  some  particulars,  amended. 
An  assignment  was  made  to  Earle  and  Cook  as  managers  by  Sin- 
gerly of  all  the  stock  and  property  of  the  record  company,  but 
this  was  made  subject  to  certain  conditions,  among  othei's,  the 
explicit  one,  that  they,  the  managers,  alone  should  decide  and 
declare  when  the  plan  had  become  operative.  Until  they  so 
decided,  it  was  only  a  proposal  or  suggestion.  Singerly  did 
not  sign  the  plan ;  he  did  not  declare  it  to  be  binding  upon  him- 


Digiti 


ized  by  Google 


220  NATIONAL  BANK  v.  EABLE. 

Opinion  of  the  Court.  [196  Pa. 

self,  nor  could  he  by  his  act  have  bound  creditors  to  consult 
to  it. 

The  plaintiff  filed  this  bill,  averring  the  defendants  to  be  trus- 
tees for  creditors  under  this  plan ;  that  they  had  interests,  per- 
sonal and  o£Bcial,  hostile  to  it  and  to  the  general  creditors,  and 
had  acted  fraudulently  and  in  bad  faith.  It  therefore  prayed  for 
their  removal  as  trustees  or  managers,  and  for  discovery  by  an- 
swers  to  certain  interrogatories,  etc. 

Earle  and  Cook,  the  alleged  trustees,  denied  positively  all 
averments  of  the  fact  of  bad  faith  on  their  part ;  there  was  no 
proof  to  sustain  the  bill  in  this  particular.  Further  they  de- 
murred principally  on  these  grounds :  1.  There  is  no  averment 
that  the  alleged  trustees  had  declared  the  plan  operative. 
2.  That,  on  the  contrary,  the  bill  itself  showed  that  the  plan  had 
ne  ver  been  declared  operative.  3.  There  is  no  averment  that  the 
necessary  assents  of  creditors  ever  were  given,  or  that  the  facts 
ever  existed  by  which  they  would  have  been  warranted  in  de- 
claring the  plan  operative.  '  The  court  below,  without  opinion 
filed,  sustained  the  demurrer  and  dismissed  the  bill,  and  from 
this  decree  plaintiff  brings  this  appeal. 

It  is  very  clear,  that  the  reorganization  contemplated  by 
this  plan,  could  not,  under  our  corporation  laws,  have  been 
carried  out  without  the  assent  of  a  majority  of  the  stockholders 
expressed  at  a  stockholders'  meeting  called  after  due  notice,  for 
that  purpose.  While  Singerly  was  the  equitable  owner  of  a 
large  majority  of  the  stock,  whether  he  was  the  legal  owner  for 
voting  purposes,  is  very  doubtful,  for  it  is  clear  that  nearly 
all  his  shares  were  in  the  hands  of  creditors  under  pledge  for 
his  debts.  How  could  he  or  the  managers  obtain  them  with- 
out payment  of  the  debts?  These  debts,  it  is  true,  by  the 
plan,  were  to  be  paid  out  of  the  increased  issue  of  stock,  but 
the  possession  of  the  stock  for  reorganization  purposes  must 
first  be  in  the  managers  or  Singerly,  weeks  before  the  issue  of 
new  stock.  It  is  an  absurd  proposition,  that  creditors  who  held 
the  old  stock,  would,  without  payment,  have  surrendered  it, 
that  thereby  the  liability  of  the  corporation  might  be  increased 
$2,000,000.  The  defendants,  in  their  answer,  aver  that  they 
could  not  get  the  assent  of  this  class  of  creditors  to  the  plan, 
nor  obtain  the  stock  held  by  them  for  reorganization  purposes. 
It  was  not  necessary  to  sustain  the  demurrer,  that  the  reason 
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for  not  declaring  the  plan  operative  should  be  averred  but  this, 
as  one  of  them,  is  given ;  on  its  face,  it  is  probable  and  con- 
vincing. But,  in  the  absence  of  any  specified  reason,  the  court 
below  was  right  in  sustaining  the  demurrer.  The  bill  and  exhib- 
its thereto  show,  that  unless  the  plan,  in  the  judgment  of  the 
alleged  trustees,  had  so  far  proceeded,  as  to  make  it  practicable 
and  operative,  they  were  not  to  so  declare.  In  a  scheme  in- 
volving such  large  interests  as  this  one,  and  depending  for  suc- 
cess on  so  many  contingencies,  a  court  of  equity  would  not 
usurp  the  discretion  of  the  trustees  and  decide,  that  they 
should  have  decided  the  plan  operative ;  on  clear  averment  and 
proof  that  the  conditions  precedent  to  its  success  existed,  and 
that  the  trustees  either  arbitrarily  or  fraudulently  refused  to 
perform  a  plain  duty,  the  court  might  have  sustained  the  bill. 
There  is  no  sufficient  averment  of  such  fact  of  bad  faith  in  the 
bill ;  there  is  no  proof  of  it ;  there  is  a  flat  denial  in  the  answer 
and  demurrer.  While  the  bill  is  quite  elaborate  and  argumen- 
tative, a  mere  reading  of  it  in  connection  with  the  answer  and 
demurrer  convinces  us  that  it  should  be  dismissed  as  to  Earle 
and  Cook  on  the  single  ground  already  mentioned ;  therefore, 
we  do  not  consider  the  others.  As  to  the  other  defendant, 
Mr.  Johnson,  from  whom  a  discovery  is  sought,  because  he  was 
of  counsel  for  the  trustees  in  this  and  oUier  proceedings,  he 
has  demurred,  because  "  a  bill  of  discovery  is  not  the  proper 
method,  if  there  be  any  proper  method,  to  compel  counsel  to 
disclose  the  advice  given  to  his  clients."  It  is  not  necessary 
for  us  to  elaborate  on  this  averment ;  it  is  a  complete  answer 
to  plaintiffs  prayer.  If  it  were  not,  then  a  man  about  to  be- 
come involved  in  complicated  business  affairs,  whereby  he  would 
incur  grave  responsibilities,  should  run  away  from  a  lawyer 
ratlier  than  consult  him.  If  the  secrets  of  the  professional  re- 
lation can  be  extorted  from  counsel  in  open  court,  by  the  an- 
tagonist of  his  client,  the  client  will  exercise  common  prudence 
by  avoiding  counsel. 

The  decree  of  the  court  below  is  affirmed,  and  appeal  dis- 
missed at  costs  of  appellant. 
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,f206         161 

Partnership — Continuance  of  Jinn  after  death  of  member — Dissolution. 

Stipulations  in  ailicles  of  copaitnership  for  the  continuance  of  the  firm 
after  the  death  of  a  member,  and  until  the  consent  of  all  the  partners  is 
given  to  a  dissolution,  are  valid  and  binding,  and  on  tiie  death  of  an  indi- 
vidual partner  virill  prevent  a  dissolution. 

It  is  not  a  fraud,  actual  or  constructive,  upon  creditors  *for  a  debtor  to 
enter  into  a  partnership  agreement  in  a  banking  business  for  tlie  term  of 
ten  years  with  a  stipulation  that  the  death  of  a  member  during  that  period 
should  not  work  a  dissolution,  but  that  his  interest  should  remain  in  the 
paitnership,  his  representatives,  however,  to  have  no  voice  or  control  in 
the  management. 

Partnership—Dissoluiion — Findings  of  fact. 

It  is  oiTor  for  the  couit  to  find  as  a  ftict  a  paral  agreement  between  the 
surviving  partners  and  representatives  of  a  deceased  partner  for  a  disso- 
lution of  the  partnership,  where  the  evidence  discloses  merely  proposi- 
tions from  both  sides  for  settlement  not  acceded  to  by  either,  and  no 
conclusion  reached. 

Argued  April  16,  1900.  Appeal,  No.  249,  Jan.  T.,  1899,  by 
defendants,  from  decree  of  C.  P.  Centre  Co.,  Aug.  T.,  1898, 
No.  1,  on  bill  in  equity  in  case  of  George  T.  Brew  and  George 
L.  Jackson,  administrators  of  George  W.  Jackson,  deceased, 
V.  Daniel  H.  Hastings,  J.  Henry  Cochran  and  Henry  C.  Mc- 
Corraick,  who  survive  George  W.  Jackson,  deceased,  trading 
as  Jackson,  Hastings  &  Company.  Before  Green,  C.  J.,  Mo- 
CoLLUM,  Dean,  Brown  and  Mbstrezat,  J  J.     Reversed. 

Bill  in  equity  for  a  dissolution  of  a  partnership,  and  for  an 
account. 

The  facts  were  found  by  Love,  P.  J.,  as  follows : 
The  partnership  was  formed  by  articles  of  agreement  duly 
executed   by  the  parties  August  31,  1897.     The  capital  was 
^0,000,  of  which  Geo.  W.  Jackson  put  in  the  six  fifteenths, 
or  *20,000. 

George  W.  Jackson  died  intestate  on  or  about  October  22, 
1897.  After  his  death  the  surviving  partners  continued 
and  still  continue  the  business  in  the  firm  name  of  Jackson, 
Hastings  &  Company,  and  employed  John  P.  Harris  as  cashier 
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about  January  1,  1898.  George  W.  Jackson  was  the  cashier 
and  mam^er  of  the  bank  up  until  the  time  of  his  decease. 

The  fourth  paragraph  of  the  articles  of  copartnership  is  as 
follows,  viz : 

"  In  the  event  of  the  death  of  one  or  more  of  the  partners 
before  the  expiration  of  the  term  fixed  for  the  duration  of  this 
partnership,  the  capital  of  the  deceased  partner  or  partners  shall 
remain  in  and  be  employed  in  the  business  until  the  end  of  the 
term  for  which  this  partnership  is  created,  unless  otherwise 
agreed  between  the  surviving  partners  or  partner  and  the  legal 
representatives  of  the  deceased  partner  or  partners,  and  the  sur- 
vivor or  survivors  shall  have  the  right  to  continue  the  use  of 
the  copartnership  name. 

**  The  legal  representatives  of  the  deceased  partner  or  part- 
ners in  such  case,  however,  shall  be  paid  six  per  cent  per  an- 
num on  the  capital  invested  by  said  partner  or  partners,  and 
shall  also  participate  from  year  to  year  during  the  term  afore- 
said in  the  earnings  in  the  same  manner,  in  the  same  proportion 
and  to  the  same  extent  as  the  deceased  partner  himself  would 
have  participated  under  the  terms  of  this  agreement,  had  he 
continued  in  full  life  until  the  expiration  of  the  term  of  the 
paitnership  hereby  fixed.  And  it  is  further  distinctly  agreed 
that  the  surviving  partner  or  partners  shall  have  the  entire, 
exclusive  and  independent  management  of  the  business  as  fully 
as  aU  the  partners  now  have,  with  no  increased  liabilities  for 
mistakes,  accidents  or  errors  of  judgment,  and  the  legal  repre- 
sentatives of  any  deceased  copartner  shall  at  no  time  have  any 
voice  in  or  power  of  control  over  the  policy  of  the  management 
or  conduct  in  said  business." 

Shortly  after  the  death  of  Mr.  Jackson  the  officers  of  the 
bank  called  in  the  administrators,  the  plaintiffs,  and  informed 
them  that  Mr.  Jackson  was  largely  indebted  to  the  bank  and 
that  it  was  of  such  a  character  that  it  should  be  settled  with- 
out much  publicity,  as  it  would  reflect  upon  the  character  of 
Mr.  Jackson.  The  administrators  paid  $43,000  in  Decem- 
ber, 1897,  on  account  of  the  alleged  indebtedness  without  con- 
sulting their  counsel  and  without  taking  refunding  receipts. 
They  now  claim  that  they  paid  $15,000  more  than  the  estate 
was  liable  to  pay.  This  the  defendants  deny  and  still  claim  that 
the  estate  owes  them  about  $24,000.    This  the  plaintiffs  deny. 
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The  status  of  the  financial  standing  of  the  estate  of  Oeorge 
W.  Jackson  has  not  yet  been  determined.  It  is  in  dispute  and 
unsettled.  The  defendants  contend  that  they  have  the  right 
to  appropriate  the  interests  of  the  estate  of  G.  W.  Jackson  ia 
the  bank  to  the  payment  of  the  alleged  indebtedness  to  the 
bank,  although  the  same  is  in  dispute  and  unsettled. 

If  the  alleged  claim  of  the  bank  is  a  valid  one  against  the 
estate  and  sundry  other  claims  presented  to  the  administrators 
for  payment  be  sustained,  the  estate  of  G.  W.  Jackson  is 
practically  insolvent.  From  the  evidence  taken  it  is  prima 
facie  insolvent.  While  the  evidence  fails  to  show  any  ex- 
press agreement  between  the  parties  that  the  partnership  should 
be  considered  as  dissolved,  yet  efforts  at  settlement  between, 
the  estate  and  the  paitnership  were  frequently  made  and  wer& 
based  upon  the  idea  of  its  being  dissolved. 

The  evidence  of  Mr.  Hewes  is  pretty  clear  upon  this  question* 
And  Mr.  H.  C.  McCormick,  who  is  one  of  the  surviving  part* 
ners,  the  attorney  for  the  bank,  and  in  the  effort  to  settle  the 
matter  wrote  Mr.  Hewes,  attorney  for  the  estate,  June  3, 1898,. 
as  follows :  ^^  So  far  as  the  dissolution  is  concerned,  that  camo 
about  by  the  death  of  Mr.  Jackson."  The  evidence  shows  he 
was  representing  the  interests  of  the  surviving  partners  in  these 
negotiations  and  that  they  considered  the  partnership  dissolved. 

The  preliminary  questions  to  be  determined  from  the  forego- 
ing facts  is  as  to  whether  a  dissolution  of  the  partnership 
should  be  decreed,  and  that  the  bank  should  be  decreed  to  ac- 
count to  the  estate  of  Geo.  W.  Jackson,  deceased. 

The  defendants  contend  that  under  the  terms  of  the  articles 
of  copartnership  there  can  be  no  decree  of  dissolution,  as  it 
provides  for  the  continuance  of  the  partnership  for  ten  years 
from  September  1, 1897,  and  that  the  death  of  a  pai-tner  should 
not  work  a  dissolution.  The  fourth  paragraph  of  the  articles 
of  copartnership,  while  it  provides  that  in  case  of  the  death 
of  a  partner  his  share  of  the  capital  shall  remain  in  the  partner- 
ship during  the  term  unless  otherwise  agreed  upon  by  the 
surviving  partners  and  the  legal  representatives  of  such  de- 
ceased partner,  yet  it  also  provides  that  the  legal  representatives 
of  the  deceased  partner  shall  be  paid  six  per  cent  per  annum 
on  the  capital  invested  in  the  partnership  by  such  partner,  and 
in  addition  thereto,  that  they  shall  participate  in  the  earnings 
of  the  partnership. 
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If  the  estate  of  Qeo.  W.  Jackson  was  perfectly  solvent  and 
no  one  was  interested  but  his  legal  representatives  and  heirs  in 
his  estate  and  the  agreement  could  be  fairly  carried  out,  then, 
unless  other  good  ground  be  shown,  we  would  be  disposed  to 
hold  that  the  covenant  is  binding  and  a  dissolution  should  not 
be  decreed.  But  the  estate  being  pi*actically  insolvent  and  the 
bank  being  the  largest  creditor  of  the  estate,  and  the  defendants 
do  not  propose  to  pay  over  to  the  legal  representatives  of 
George  W.  Jackson,  deceased,  the  six  per  cent  per  annum  upon 
the  capital  invested  by  him,  or  to  pay  over  in  addition  thereto 
the  earnings  of  the  partnership,  nor  have  they  offered  to  do  so. 
We  fail  to  see  how  they  can  insist  upon  the  enforcement  of  the 
covenant  as  against  the  estate  of  George  W.  Jackson,  and  they 
fail  and  refuse  to  perform  their  part  of  the  same  covenant 

But  they  contend  that  they  have  the  right  to  apply  or  appro- 
priate the  interest  of  the  estate  in  the  partnership,  to  the  pay- 
ment of  the  alleged  indebtedness  of  Geo.  W.  Jackson,  deceased, 
to  the  partnership.  As  we  have  found,  the  question  of  that 
indebtedness  has  not  been  settled  or  adjudicated.  It  is  yet  in 
dispute. 

We  do  not  think,  therefore,  that  the  bank  can  so  appropriate 
the  assets  of  the  estate.  We  fail  to  see  what  right  they  have 
to  make  a  distribution  of  the  decedent's  estate  in  this  way. 

They  have  no  preferred  claim  or  superior  right  to  that  of 
other  creditors  of  said  decedent. 

Then,  while  it  may  be  conceded  that  a  man  who  is  solvent 
may  invest  his  capital  in  a  business  and  covenant  that  it  may 
remain  for  a  definite  time,  even  after  his  decease,  and  be  sub- 
ject to  the  vicissitudes  and  uncertainties  of  such  business,  yet, 
when  it  turns  out  upon  his  death  that  he  \s  insolvent,  we  do  not 
think  he  can  so  tie  up  his  estate  as  to  prevent  his  creditors  from 
realizing  out  of  the  same.  Insolvency  of  a  partner  may  work 
the  dissolution  of  a  partnership.  To  hold,  as  contended  for  by 
the  defendants,  that  no  dissolution  could  be  decreed,  and  settle- 
ment of  the  interest  of  the  estate  in  the  partnership  until  the 
close  of  the  term  fixed  when  the  assets  of  the  estate  therein 
are  necessary  for  the  payment  of  the  debts  of  the  decedent, 
would  delay  the  settlement  of  the  estate,  and  if  the  business 
should  prove  unprofitable,  the  estate  might  prove  worthless. 

If  a  man  could  tie  up  his  estate  in  a  business  in  that  way  for 
Vol-  cxcvi — 16 
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ten  years  be  could  tie  it  up  for  fifty  years  as  weU,  and  his  cred- 
itors be  practically  remediless.  In  otber  words,  a  man  migbt 
practically  put  bis  property  entirely  out  of  tbe  reacb  of  bis 
creditors  by  investing  it  in  a  partnersbip  business  for  a  long 
term  and  provide  it  sball  continue  tberein  until  the  end  of  tbe 
term.  We  do  not  tbink  tbe  position  assumed  by  tbe  defend- 
ants is  tenable  or  sound  in  law. 

We  tbink,  therefore,  tbe  creditors  of  tbe  estate  of  tbe  de* 
cedent,  represented  by  tbe  administrators  thereof,  have  a  right 
to  know  tbe  exact  value  of  tbe  decedent's  interest  in  tbe  said 
partnersbip,  as  an  asset  of  tbe  estate,  and  if  tbe  assets  thereof 
are  necessary  for  the  payment  of  tbe  debts  of  the  estate,  and  it 
is  evident  they  are  as  tbe  defendants  desire  to  apply  it  to  the 
payment  of  their  claim,  they  are  entitied  to  have  a  decree  of 
dissolution  and  the  assets  marshaled  for  tbe  purpose  of  settling 
the  decedent's  estate. 

If  tbe  claim  of  the  bank  against  tbe  estate  be  legally  estab- 
lished and  the  interest  of  the  estate  in  tbe  partnersbip  be  defi- 
nitely ascertained  and  adjudicated,  then  as  to  the  extent  tbe  one 
may  be  set  off  against  the  other  can  be  determined  and  may  de- 
pend upon  the  extent  of  the  insolvency  or  solvency  of  the  estate 
of  the  decedent,  and  the  rights  and  equities  of  the  parties  as  to 
that  question  can  be  determined  later.  We  are,  therefore,  of 
opinion  that  the  plaintiffs  are  entitled  to  a  decree  of  dissolution 
and  that  an  account  be  rendered. 

DEGREE. 

This  cause  came  on  to  be  beard  at  this  term  and  was  argued 
by  counsel,  and  thereupon,  upon  consideration  thereof,  it  is 
ordered,  adjudged  and  decreed  as  follows,  viz : 

1.  That  the  partnership  formed  by  the  articles  of  copartner- 
ship, dated  August  31,  1897,  between  Geo.  W.  Jackson,  D.  H. 
Hastings,  H.  C.  McCormick  and  J.  Henry  Cochran,  under  the 
firm  name  of  Jackson,  Hastings  &  Company,  be  and  is  hereby 
dissolved. 

2.  That  the  defendants  account  with  tbe  plaintiffs  for  the 
interest  of  Geo.  W.  Jackson,  deceased,  in  said  partnersbip  of 
Jackson,  Hastings  &  Company,  and  that  the  plaintiffs  be  per- 
mitted to  have  full  access  to  the  books,  accounts  and  papers  of 
said  partnersbip  involving  such  accounting  and  settlement. 
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3.  If  t^e  parties  fail  to  arrive  at  a  satisfactory  accounting  or 
settlement  within  sixty  days  from  the  filing  of  this  decree  we 
will  appoint  an  expert  to  examine  the  books  and  accounts  of 
said  partnership,  as  assistant  to  the  court,  as  provided  in  the 
amendment  to  the  equity  rules  adopted  in  1894. 

Error  asngned  was  the  decree  of  the  court. 

Henry  C.  MeCormiekj  with  him  Beeder  ^  QuigUy^  ior  ap- 
pellants.— A  partnership  may  be  continued  by  agreement  of 
the  parties  after  the  death  of  a  member :  Wilcox  v.  Derickson, 
168  Pa.  335  ;  Evans  v.  Watts,  192  Pa.  116 ;  Gratz  v.  Bayard, 
11  S.  &  R.  41 ;  Laughlin  v.  Lorenz,  48  Pa.  276 ;  Leafs  App., 
105  Pa.  505 ;  Burwell  v.  Cawood,  2  Howard,  676 ;  First  Nat. 
Bank  of  Allegheny  v.  Farmers'  Deposit  Nat.  Bank,  5  Cent. 
Repr.  506 ;  Huber  v.  Wood,  14  Pa.  C.  C.  R.  13 ;  Lindley  on 
Partnership,  *606;  Stewart  v.  Robinson,  116  N.  Y.  328; 
Butcher  v.  Hepworth,  115  N.  Y.  328. 

John  M.  Dale  and  Charles  P.  Hewe^^  for  appellees. — A  part- 
nership by  articles  for  a  definite  period  may  be  dissolved  by 
either  partner  before  the  termination  of  the  period :  Mason  v. 
Connell,  1  Wharton,  380 ;  Slemmer's  App.,  58  Pa.  168. 

A  provision  to  continue  the  partnership  after  the  death  of 
the  partner  is  void :  Laney  v.  Laney,  6  Dem.  (N.  Y.)  241. 

The  administrators  are  entitled  to  a  settlement  of  the  ac- 
counts of  the  bank  as  of  the  date  of  Jackson's  death,  and  in 
addition  yearly  settlements  to  determine  the  amounts  of  the 
profits  coming  to  the  estate :  Hudson  v.  Barrett,  X  Parsons's  Eq. 
141 ;  Book  V.  O'NeU,  2  Pa.  Superior  Ct.  306 ;  Chipman  v. 
Ninth  Nat.  Bank,  120  Pa.  86;  Marks's  App.,  85  Pa.  231; 
Jordan  v.  Sharlock,  84  Pa.  366  ;  Hicks  v.  Nat.  Bank,  168  Pa. 
.638. 

Opinion  by  Mb.  Justice  Dean,  May  14, 1900 : 
George  W.  Jackson  and  defendants,  by  written  agreement, 
on  September  1,  1897,  formed  a  copartnership  in  the  banking 
business  at  Bellefonte,  Centre  County,  Pa.  On  October  22, 
of  the  same  year,  Jackson  died.  On  August  10, 1898,  his  ad- 
ministrators filed  this  bill,  prajdng,  (1)  for  a  decree  of  dissolu- 
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tion ;  (2)  for  an  account ;  (3)  for  a  receiver.  The  defendants 
denied  the  right  to  a  decree  in  plaintifib'  favor  on  any  one  of 
the  prayers,  averring  that  the  agreement  stipubited  for  the 
continuance  of  the  partnership  for  the  term  of  ten  years  from 
its  date,  and  that  the  death  of  a  member  during  l^t  period 
should  not  work  a  dissolution,  but  that  his  interest  should  re- 
main in  the  partnership,  his  representatives,  however,  to  have 
no  voice  or  control  in  the  management ;  his  estate,  neverthe- 
less, to  receive  six  per  cent  on  the  amount  of  capital  invested 
by  him,  and  further,  to  receive  such  share  of  the  earnings  as 
the  deceased  would  have  been  entitled  to  had  he  lived.  It  was 
further  averred  that  while  negotiations  looking  to  a  closing  out 
of  the  entire  interest  of  Jackson  had  been  opened  between  the 
parties  after  his  death,  they  were  still  pending  when  the  bill 
was  filed,  and  they,  therefore,  rested  for  defense  on  the  written 
agreement  Evidence  was  taken  on  motion  for  preliminary  de- 
cree, as  to  whether  there  had  been  as  a  fact,  a  parol  agreement 
between  plaintiffs  and  defendants  for  a  dissolution,  and  as  to 
whether  the  deceased  partner  at  his  death  was  insolvent. 
The  court  below  does  not  find,  positively,  that  there  was  a  parol 
dissolution  of  the  partnership  after  the  death  of  Jackson,  but 
says  defendants  considered  it  dissolved.  Further,  it  founds 
that  Jackson,  at  his  death,  was  practically  insolvent,  and  in 
substance,  held,  as  a  matter  of  law,  that  an  insolvent  member 
of  a  partnership  could  not  tie  up  his  estate  or  part  of  it  by  a 
partnership  agreement  of  this  nature  so  as  to  protect  it  from 
possession  for  purposes  of  administration  by  his  legal  represent- 
atives ;  that  such  agreement  was,  in  effect,  a  fraud  upon  cred- 
itors. It  was,  therefore,  decreed,  that  the  partnership  be  dis- 
solved ;  that  defendants'  account,  and  that  plaintiffs  have  full 
access  to  the  books,  accounts  and  papers  of  the  partnership. 
Further,  that  if  the  parties  failed  to  arrive  at  a  satisfactory  ac- 
counting and  settlement  within  sixty  days,  that  then  an  expert 
accountant  would  be  appointed  by  the  court  as  an  assistant  to 
the  court. 

From  this  decree,  it  necessarily  followed,  that  if  defendants 
did  not  submit,  a  receiver  would  have  to  be  appointed  to  enforce 
it,  which  was  the  alternative  prayer  of  the  lull. 

We  now  have  this  appeal  by  defendants,  who  assign  for  error 
the  action  of  the  court. 


Digiti 


ized  by  Google 


BBEW  V.  HASTINGS.  2:29 

1900.]  Opinioa  of  the  Court. 

As  to  the  &ct  found  by  the  courts  that  there  was,  by  parol, 
an  agreement  for  a  dissolution  of  the  partnership,  there  is  no 
eyidence  worthy  the  name  to  sustain  the  finding.  There  were 
propositions  from  both  sides  for  settlement,  not  acceded  to  by 
either,  and  no  conclusion  reached ;  this  is  so  manifest  that  it 
would  be  a  waste  of  time  to  narrate  the  evidence  bearing  upon 
the  question*  Necessarily,  the  partnership  was  dissolved,  as 
concerned  any  further  personal  participation  in  the  control  or 
management  by  Jackson,  and  the  agreement  positively  stipu- 
lated, that  in  that  event,  his  representatives  were  to  be  excluded 
during  the  term.  The  plaintiffs  in  their  negotiations  sought 
a  settlement  for  his  interest  immediately ;  defendants  were  not 
averse  to  such  settlement,  but  they  were  wide  apart  as  to  the 
amount  to  be  paid  for  the  interest  of  the  deceased  partner;  on 
this,  their  minds  never  met.  The  averments  of  the  bill,  espe- 
cially the  ninth  and  tenth  paragraphs  show  such  was  the  view 
of  plaintiffs. 

As  to  the  fact,  that  the  estate  of  Jackson  is  insolvent,  and 
therefore  such  an  agreement  was  a  fraud  upon  his  creditors, 
the  reasoning  of  the  learned  judge  is  singularly  inconclusive. 
Admit  as  a  fact,  which  is  at  least  doubtful,  that  Jackson,  at 
the  date  of  the  agreement,  when  he  bound  himself  as  the  other 
three  partners  did,  was  insolvent,  there  is  no  averment  that  the 
others  had  knowledge  of  such  fact,  or  that  there  was  any  fraud 
or  collusion  between  them.  Why,  then,  even  if  Jackson  in- 
tended to  tie  up  this  part  of  his  estate  in  a  perfectly  fair  and 
business-like  agreement,  should  they  suffer?  But  is  it  a  fraud, 
actual  or  constructive,  upon  creditors,  for  a  debtor  to  enter  into 
a  partnership  agreement  in  a  legitimate  business,  with  a  pros- 
pect of  gain,  for  a  term  of  years  ?  The  extent,  value  and  place 
of  the  investment  can  be  known  with  proximate  certainty  by 
all  creditors.  Nothing  is  concealed.  The  investment  of  capi- 
tal in  a  copartnership  in  the  banking  business  was  as  open  as 
a  loan  secured  by  mortgage  of  record  payable  in  ten  years,  or 
the  lease  of  a  farm  to  a  tenant  for  the  same  period.  It  in  no 
proper  sense  put  the  investment  out  of  the  reach  of  creditors ; 
at  most,  it  only  modified  or  changed  the  form  of  remedy  to 
reach  it.  The  learned  judge  of  the  court  below  has  cited  no 
authority  in  support  of  his  view ;  we  are  confident  there  are 
none.    AU  joui  cases  are  directly  to  the  contrary.     ^^  Stipula- 
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tions  in  articles  of  copartnership  for  the  continuance  of  the 
firm  after  the  death  of  a  member  and  uiltil  the  consent  of  all 
the  partners  is  given  to  a  dissolution,  are  valid  and  binding, 
and  on  the  death  of  an  individual  partner  will  prevent  a  disso- 
lution :"  Leaf's  Appeal,  106  Pa.  606.  This  quotation  is  but  a 
summary  of  the  law  as  laid  down  by  this  court  seventy-five 
years  ago  in  Gratz  v.  Bayard,  11  S.  &  R.  41,  and  followed 
ever  since,  the  last  case  being  Wilcox  v.  Derickson,  168  Pa. 
335.  All  the  text  writers,  Story  on  Partnership,  Teller  on 
Executors,  Collyer  on  Partnerships  and  Williams  on  Executors, 
state  the  law  to  be  substantially  as  quoted.  The  decree  does 
not  rest  on  either  reason  or  authority.  If  it  were  carried  to 
its  probable  result,  the  court  would  take  possession  of  the  bank 
through  its  own  ofl&cer,  as  receiver,  and  wind  up  its  affairs  in 
the  interest  of  creditors.  This  business  courts  generally  seek 
to  avoid.  In  the  interests  of  the  public,  sometimes  they  take 
possession  of  carrying  corporations  and  in  rare  cases  of  business 
partnerships,  but  only  witib  great  reluctance.  There  is  no  i-ea- 
son  why,  even  in  a  doubtful  case,  they  should  dissolve  a  per- 
fectly solvent  banking  partnership  in  the  interest  of  importu- 
nate creditors  or  complaining  representatives  of  a  deceased 
member,  in  the  face  of  an  express  stipulation  by  all  the  partners 
to  the  contrary.  As  both  parties  have  treated  this  as  a  final 
hearing,  the  decree  is  reversed,  and  the  bill  is  dismissed  at 
costs  of  appellee. 


:i7su  *4ioi 


TViA  Land  Title  and  Trust  Company  v.  Northwestern 
National  Bank. 

>ks  and  banking— Checks— Indorsement— Forgery, 
ftnk  is  not  liable  for  the  payment  of  a  check  on  a  forged  indorsement 
the  person  who  committed  the  forgery  and  received  the  money  was 
i  the  person  to  whom  the  drawer  delivered  the  check,  and  whom  he 
ed  to  be  the  payee  named. 
A  person  calling  himself  A.  called  on  B.,  a  property  owner,  under  the 
pretense  of  desiring  to  purchase  real  estate  and  secured  from  him  his  title 
papers.    A.  took  the  papers  to  a  responsible  conveyancer  to  whom  he  ap- 
plied for  a  loan  on  mortgage,  representing  himself  as  B.    The  convey- 
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ancer  believing  the  man  to  be  B.  negotiated  the  loan  and  a  settlement  was 
made  through  a  trust  company  to  which  the  conveyancer  introduced  A. 
as  B.  A.  signed  the  mortgage  as  B.,  and  received  the  trust  company ^s 
check  drawn  on  itself  to  the  order  of  B.  This  check  indorsed  with  B/s 
name  was  deposited  in  a  bank  by  a  person  who  had  opened  an  account 
with  it  as  R.,  and  was  collected  by  the  bank  of  the  trust  company  in  the 
usual  course  of  business.  It  did  not  appear  that  A.  and  R.  were  the  same 
person.  The  fraud  was  discovered  six  months  later  when  B.  was  called 
upon  to  pay  the  interest  on  the  mortgage.  The  money  was  drawn  out  of 
the  bank  by  R.  four  weeks  after  it  was  deposited.  A.  and  R.  disappeared, 
and  were  not  heard  of  afterwards.  Held,  that  the  trust  company  could 
not  recover  from  the  bank  the  amount  of  the  check. 
Green,  C.  J.,  and  Dean,  J.,  dissented. 

Argued  Jan.  16, 1900.  Appeal,  No.  286,  Jan.  T.,  1899,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Phila.  Co.,  June  T., 
1898,  No.  748,  on  verdict  for  plaintiff,  in  case  of  the  Land 
Title  and  Trust  Company  v.  Northwestern  National  Bank.  Be- 
fore Green,  C.  J.,  Mitchell,  Dean,  Fell,  Bbown  and  Mbs- 
TBEZAT,  JJ.    Reversed. 

Assumpsit  to  recover  the  amount  paid  on  a  check,  the  in- 
dorsement of  which  was  forged. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  gave  binding  instructions  for  plaintiff. 

Verdict  and  judgment  for  plaintiff  for  $5,376.74.  Defendant 
appealed. 

.Error  amgned  was  in  giving  binding  instructions  for  plain- 
tiff. 

jRichard  C.  Dale^  with  him  Alfred  Moore^  for  appellant. — A 
bank  cannot  be  presumed  to  have  knowledge  of  the  handwrit- 
ing of  indorsers,  and  the  liability  of  the  bank  is  a  liability 
arising  out  of  the  implied  terms  of  the  contract  between  the 
bank  and  its  depository :  Robarts  v.  Tucker,  16  Adol.  &  Ellis 
(N.  S.),  660 ;  United  Security,  etc.,  Co.  v.  Central  Nat.  Bank, 
186  Pa.  686 ;  Bank  of  England  v.  Vagliano  Brothers,  L.  R. 
1891,  Appeal  Cases,  107. 

While  we  do  not  question  that  as  between  the  depositor  and 
the  bank  paying  the  check,  the  bank  is  not  permitted  to  charge 
against  the  account  of  the  depositor  the  amount  of  a  check  paid 
upon  a  forged  indorsement  when  issued  and  presented  in  the 
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regular  course  of  business,  and  also  that  the  bank  so  paying 
such  checks  is  entitled  to  recover  from  the  party  presenting  it 
the  amount  thereof  if  the  claim  be  made  with  due  diligence,  it 
is  equally  well  settled  that  in  either  of  these  cases  the  right  of 
recovery  may  be  barred  by  proof  of  negligence  in  the  plaintiff, 
or  such  act  outside  of  the  ordinary  course  of  business  as  to 
take  the  case  out  of  the  ordinary  rule.  The  facts  connected 
with  the  issue  of  this  check  do  take  it  out  of  that  ordinary  rule : 
Iron  City  Nat.  Bank.  v.  Fort  Pitt  Nat.  Bank,  169  Pa.  46; 
Myers  v.  Southwestern  Nat.  Bank,  193  Pa.  1 ;  Rick  v.  Kelly, 
80  Pa.  627 ;  Ritchie  v.  Summers,  8  Yeates,  681. 

John  Q.  Johnson,  for  appellee. — Money  paid  by  a  bank  upon 
a  forged  indorsement  of  a  check  to  order,  can  be  recovered  by 
it  if  it  proceeds  promptly  upon  discovery  of  the  fact  of  the  for^ 
gery :  McConeghy  v.  Kirk,  68  Pa.  200 ;  Chambers  v.  Union 
National  Bank,  78  Pa.  206  ;  Iron  City  Nat.  Bank  v.  Fort  Pitt 
Nat.  Bank,  169  Pa.  46 ;  Onondaga  County  Savings  Bank  v. 
United  States,  64  Fed.  Repr.  703 ;  TumbuU  v.  Bowyer,  40 
N.  Y.  466 ;  State  Bank  v.  Fearing,  16  Pickering  (Mass.),  638 ; 
Howe  V.  Merrill,  6  Cushing  (Mass.),  80. 

The  check  upon  the  appellee  was  not  indorsed  by  the  party 
in  whose  favor  it  was  drawn. 

The  action  of  the  appellant  was  not  induced  by  anything 
known  to  it,  done  by  the  appellee. 

Opinion  by  Mb.  Justice  Fell,  May  21, 1900 : 
The  fraudulent  transaction  which  gave  rise  to  this  litigation 
may  be  briefly  stated.  Dr.  Herman  S.  Bissey  was  the  owner 
of  premises  No.  2862  North  Broad  street,  Philadelphia,  which 
he  wished  to  sell.  A  man  who  gave  Jiis  name  as  Ashley  called 
on  Dr.  Bissey  and  under  the  pretense  of  desiring  to  purchase 
tiie  property  got  possession  of  the  title  papers,  and  took  them 
to  a  responsible  conveyancer  to  whom  he  applied  for  a  loan  of 
96,000  to  be  secured  by  a  mortgage  of  the  property.  The 
conveyancer,  believing  the  man  to  be  Dr.  Bissey  and  the  owner 
of  the  premises,  negotiated  the  loan.  The  mortgagee,  desiring 
title  insurance  by  the  Land  Title  and  Trust  Company,  deposited 
with  it  the  amount  of  the  loan  to  be  paid  to  the  mortgagor 
when  a  valid  mortgage  should  be  executed.    When  the  matter 
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^was  ready  for  settlement  Ashley  went  with  his  conveyancer  to 
the  office  of  the  company  and  was  there  introduced  to  the  set- 
tlement clerk  as  Dr.  Bissey.  He  signed  the  mortgage,  Herman 
S.  Bissey,  acknowledged  it  before  a  notary  connected  with  the 
company,  and  received  from  the  clerk  the  company's  check  drawn 
on  itself  to  the  order  of  Herman  S.  Bissey.  This  check,  indorsed 
Herman  S.  Bissey,  was  deposited  in  the  Northwestern  National 
Bank  by  a  person  who  had  opened  an  account  with  it  as  G.  B. 
Bogers,  and  was  collected  by  the  bank  of  the  trust  company  in 
the  usual  course  of  business ;  whether  Ashley  and  Rogers  were 
the  same  person,  or  different  persons  who  had  conspired  to  de- 
fraud the  trust  company  and  had  opened  an  account  with  the 
bank  as  a  means  to  that  end,  or  whether  Rogers  was  a  person 
who  was  innocent  in  the  matter,  did  not  appear  at  the  trial. 
Dr.  Bissey  had  no  knowledge  of  the  mortgage  until  called  on 
six  months  later  for  the  interest.  All  of  the  parties  to  the  . 
transaction  except  Ashley  and  possibly  Rogers,  if  he  were  a  dif- 
ferent person,  acted  in  good  faith  and  in  that  reliance  on  the 
good  faith  of  others  which  is  usual  in  such  matters.  Ashley  by 
some  means  induced  a  well  known  and  reputable  conveyancer 
to  believe  that  he  was  Dr.  Bissey.  The  business  followed  the 
usual  routine  by  which  hundreds  of  such  transactions  are  car- 
ried on  every  day,  and  nothing  occurred  during  its  course  to  put 
the  other  parties  on  their  guard.  On  discovering  the  fraud 
which  had  been  practiced  upon  it,  the  trust  company  notified 
the  bank  and  demanded  the  return  of  the  money  paid  on  the 
check,  and  on  the  refusal  of  the  bank  brought  this  suit.  At 
the  trial  a  verdict  was  directed  for  the  plaintifiF. 

The  case  as  presented  by  the  plaintifiTs  declaration  is  that  of 
the  payment  by  the  plaintiff  of  a  check  drawn  on  it  by  a  de- 
positor to  the  order  of  a  third  person  whose  indorsement  was 
forged,  the  payment  having  been  made  in  reliance  upon  the  sub- 
sequent indorsement  of  the  defendant,  the  ground  of  liability 
being  that  the  defendant  by  its  indoi'sement  and  presentation 
warranted  the  genuineness  of  the  indorsement  of  the  payee, 
Herman  S.  Bissey.  While  by  this  statement  of  the  case  the 
trust  company  is  considered  as  a  banker  only,  whereas  in  fact  it 
was  both  the  banker  and  the  drawer  of  the  check,  it  fairly  pre- 
sents the  fundamental  question  involved.  A  recovery  must  be 
had  on  the  ground  alleged  or  not  at  all. 
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Generally  a  bank  is  not  bound  to  know  the  signature  of  the 
indorser  of  a  check,  and  if  it  pays  a  check  on  a  forged  indorse- 
ment it  can  recover  the  money  of  the  party  to  whom  it  wa» 
paid  if  it  proceeds  promptly  on  discovery  of  the  fiuud.  Thia 
is  upon  the  principle  that  the  indorsement  of  a  check  is  au 
implied  waiTanty  of  the  genuineness  of  the  previous  indorse- 
ments. But  in  order  tliat  a  bank  may  recover  it  must  appear 
that  it  has  sustained  a  loss.  If  it  can  charge  the  payment  to 
the  account  of  the  depositor,  it  has  lost  nothing,  and  has  no- 
cause  of  action.  The  question  is  then  the  same  whether  we 
consider  the  check  as  having  been  drawn  by  an  ordinary  depos- 
itor in  the  trust  company  or  as  having  been  drawn,  as  it  was, 
by  the  real  estate  department  of  the  company  on  the  banking^ 
department.  While  as  between  the  bank  and  the  trust  company 
as  a  banker,  the  former  is  bound  by  its  implied  warranty  of  the^ 
indorsement,  still  there  is  no  cause  of  action  unless  the  pay-r 
ment  of  the  check  was  not  as  against  the  drawer  of  the  check 
a  good  payment.  The  reason  of  the  i-ule  that  when  a  bank 
pays  a  depositor's  check  on  a  forged  indorsement,  or  a  raised 
check,  it  is  held  to  have  paid  it  out  of  its  own  funds  and  cannot 
charge  the  payment  to  the  depositor's  account,  is  that  there  is 
an  implied  agreement  by  the  bank  with  its  depositor  that  it 
will  not  disburse  the  money  standing  to  his  credit  except  on 
his  order.  The  rule  applies  where  a  check  has  been  lost  or 
stolen  and  the  payee's  name  has  afterward  been  forged ;  but  it 
does  not  protect  a  depositor  who  is  in  fault,  as  in  entrusting  a^ 
check  to  one  who  he  has  reason  to  suppose  will  make  a  fraudu- 
lent use  of  it,  or  in  so  carelessly  filling  up  a  check  that  it  may 
readily  be  altered,  or  in  issuing  a  check  to  a  fictitious  person* 
It  is  confined  to  cases  in  which  the  depositor  has  done  nothing 
to  increase  the  lisk  of  the  bank.  It  should  not  apply  when  the 
check  is  issued  to  one  whom  the  drawer  intends  to  designate 
as  the  payee ;  first,  because  in  such  a  case  the  risk  is  not  the 
ordinary  risk  assumed  by  the  bank  in  its  implied  contract  with 
its  depositor,  but  a  largely  increased  risk,  as  it  follows  that  & 
check  thus  fraudulently  obtained  will  be  fraudulently  used  ; 
the  bank  is  deprived  of  the  protection  afforded  by  the  &ct  that 
a  bona  fide  holder  of  a  check  will  exercise  care  to  preserve  it 
from  loss  or  theft,  which  are  the  ordinary  risks ;  there  is  thrown 
upon  the  bank  the  risk  of  antecedent  fraud  practiced  upon  the 


Digiti 


ized  by  Google 


LAND  TITLE  &  TRUST  CO.  v,  BANK.  235 

1900.]  Opinion  of  the  Court. 

drawer  of  the  check,  of  which  it  has  neither  knowledge  nor 
means  of  knowledge ;  secondly,  because  in  such  a  case  the  in- 
tention with  which  the  drawer  issued  the  check  has  been  car- 
ried out ;  the  person  has  been  paid  to  whom  he  intended  pay- 
ment should  be  made ;  there  has  been  no  mistake  of  fact  except 
the  mistake  which  he  made  when  he  issued  the  check,  and  the 
loss  is  due  not  to  the  bank's  error  in  failing  to  carry  out  his 
intention  but  primarily  to  his  own  error  into  which  he  was  led 
by  the  deception  previously  practiced  upon  him. 

It  is  somewhat  surprising  that  the  question  presented  by 
this  case  has  not  arisen  more  frequently.  There  are  but  few 
decisions  upon  it,  and  none  in  this  state.  But  the  views  which 
we  have  expressed  are  in  entire  harmony  with  the  principles 
which  we  have  recognized  as  governing  the  decision  of  cases 
arising  from  the  forgery  of  notes  and  checks  and  involving  kin- 
dred questions.  Among  the  more  recent  of  these  is  Iron  City 
Nat  Bank  v.  Fort  Pitt  Nat.  Bank,  169  Pa.  47,  in  which  the 
cases  are  reviewed  by  our  Brother  Mitchell,  and  it  is  said  by 
him :  ^^  It  is  always  a  good  defense  that  the  loss  complained  of 
is  the  result  of  the  complainant's  own  fault  or  neglect,  and  it 
would  require  a  statute  in  very  explicit  terms  to  do  away  with 
so  universal  a  principle  of  law  founded  on  so  incontestible  a 
principle  of  justice." 

In  Bank  of  England  v.  Vagliano  Brothers,  L.  R.  1891,  Ap- 
peal Cases,  107,  the  bank  had  been  induced  to  pay  by  notice 
from  Vagliano  Brothers  of  the  drawing  and  acceptance  of  the 
draft,  and  as  the  case  differs  from  tins  in  that  important  partic- 
ular it  cannot  be  cited  as  a  precedent  But  the  opinions  of  the 
lords  are  instructive  on  the  questions  involved  in  this  case,  and 
the  principles  announced  by  them  would  settle  the  contention 
in  favor  of  the  defendant.  Lord  Selbobnb  said :  "  It  is  not,  as 
I  understand,  disputed  that  there  might,  as  between  banker  and 
customer,  be  circumstances  which  would  be  an  answer  to  the 
prima  fade  case  that  the  authority  was  only  to  pay  to  the  order 
of  the  person  named  as  payee  upon  the  bill,  and  the  banker  can 
only  charge  the  customer  with  pajonents  made  pursuant  to  that 
audiority.  Negligence  on  the  customer's  part  might  be  one  of 
those  circumstances;  the  fact  that  there  was  no  real  payee 
might  be  another.*' 

There  are  however  decisions  in  other  states  which  are  directly 
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in  point.  In  Emporia  National  Bank  v.  Shotwell,  35  Kan.  860, 
the  facts  are  almost  identical  with  those  in  this  case.  An  un- 
known person,  representing  himself  to  be  Guemesy,  who  was 
the  owner  of  a  quarter  section  of  land,  obtained  from  Shot- 
well  a  loan  secured  by  mortgage  on  Guemesy's  land,  and  re- 
ceived from  Shotwell  in  payment  a  draft  drawn  to  the  order  of 
Guemesy.  He  indorsed  Guemesy's  name  on  the  draft  and 
sold  it  to  the  bank.  In  an  action  by  Shotwell  to  recover  of  the 
bank  the  amount  received  by  it  on  the  draft,  it  was  held  that, 
although  Shotwell  was  deceived  in  the  transaction,  the  person 
with  whom  he  dealt  was  the  person  intended  by  him  as  the 
payee  of  the  draft,  designated  by  the  name  he  assumed  in  ob- 
taining the  loan,  and  that  his  indorsement  was  the  indorsement 
of  the  payee  named.  It  is  said  in  the  opinion :  ^^  The  vital  point 
in  this  case  is  that  Shotwell  intended  the  draft  to  be  sent  to  the 
party  executing  the  notes  and  mortgage,  and  intended  it  to  be 
paid  to  the  person  to  whom  he  sent  it,  and  whom  he  designated 
by  the  name  of  Daniel  Guemesy,  because  that  was  the  name 
he  assumed  in  executing  the  notes  and  mortgage ;  and  therefore 
the  National  Bank  is  protected  in  paying  the  draft  to  the  very 
person  whom  Shotwell  intended  to  designate  by  the  name  of 
Daniel  Guemesy."  In  Maloney  v.  Clark  &  Co.,  6  Kan.  82, 
the  plaintiff  was  induced  to  send  a  di'aft  drawn  to  the  order  of 
his  brother  to  a  stranger  who  in  the  correspondence  had  person- 
ated his  brother.  The  stranger  indorsed  the  name  of  the  plain- 
tiff's brother  on  the  draft,  and  sold  it  to  the  defendants,  who 
were  bankers.  It  was  held  that  under  these  facts  the  plaintiff 
could  not  recover. 

In  Robertson  v.  Coleman,  141  Mass.  231,  a  person  who  as- 
sumed the  name  of  Bamey  took  to  Coleman,  an  auctioneer,  a 
stolen  horse  and  buggy  to  be  sold.  Before  selling  them  Cole- 
man made  inquiry  and  received  a  favorable  report  of  the  stand- 
ing of  the  real  owner  of  the  assumed  name.  After  the  sale  he 
gave  a  check  drawn  to  the  order  of  Bamey  to  the  person  for 
whom  he  sold  the  team,  who  indorsed  it  and  parted  with  it  for 
value.  Pa3nnent  of  the  check  having  been  stopped,  suit  was 
brought  by  the  holder  against  Coleman  and  a  recovery  had. 
In  the  opinion  it  was  said :  ^^  It  is  clear  from  the  facts  that  al- 
though the  defendant  may  have  been  mistaken  in  the  sort  of  man 
the  person  they  dealt  with  was,  this  person  was  intended  by  tiiem 
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as  the  payee  of  the  cheeky  designated  by  the  name  he  was  called 
in  the  transaction,  and  his  indorsement  of  it  was  the  indorse- 
ment of  the  payee  of  the  check  by  that  name."  It  would  fol- 
low under  this  reasoning  that  if  the  cheek  had  been  paid  by 
the  bank  it  would  have  been  a  good  payment  In  the  case  of 
United  States  v.  National  Exchange  Bank,  45  Fed.  Repr.  163, 
decided  by  the  circuit  court  of  the  United  States  for  the  east- 
em  district  of  Wisconsin,  it  was  held  that  a  bank  was  not 
liable  for  the  payment  of  a  check  on  a  forged  indorsement 
where  the  person  who  committed  the  forgery  and  received  the 
money  was  in  fact  the  person  to  whom  the  drawer  delivered 
the  check  and  whom  he  believed  to  be  the  payee  named.  Shu- 
man  had  by  fraud  obtained  possession  of  a  post-office  money 
order  drawn  in  favor  of  Erben,  on  which  he  forged  Erben's  in- 
dorsement, and  in  payment  of  the  order  received  a  check  from 
the  postmaster  drawn  on  the  bank  defendant  to  the  order  of 
Erben,  on  which  he  forged  Erben's  indorsement,  and  it  was 
paid  by  the  bank.  This  decision,  as  the  others  cited,  is  put 
upon  the  ground  that  the  intention  of  the  drawer  of  the  check 
was  that  it  should  be  paid  to  the  person  to  whom  he  delivered 
it.  There  are  a  number  of  other  cases  which  more  or  less  di- 
rectly recognize  the  principle  on  which  these  decisions  are 
based,  but  in  which  there  is  no  direct  ruling  on  the  subject^ 
and  we  have  found  none  which  express  a  contrary  view. 

The  facts  of  this  case  do  not,  we  think,  bring  it  within  the 
rule  that  a  bank  paying  a  check  to  order  on  a  forged  indorse- 
ment may  not  charge  the  payment  to  the  drawer *s  account,  for 
the  reason  that  the  check  was  issued  to  the  person  whom  the 
drawer  intended  to  designate  as  the  payee.  If  not  within  the 
rule,  the  plaintiff  has  no  standing  whatever.  It  is  a  perverted 
statement  of  the  whole  transaction  to  say  that  the  check  was 
intended  for  Dr.  Herman  S.  Bissey,  and  that  he  alone  was  en- 
titled, to  receive  payment  Dr.  Bissey  had  no  more  right  to  the 
check  than  had  Ashley.  He  had  given  nothing  for  it  No  one 
was  entitled  to  it,  and  had  the  truth  been  known  it  would  not 
have  been  issued.  Under  the  supposed  facts  on  which  the  trust 
company  acted,  Ashley  was  the  owner  of  the  property ;  he  had 
executed  a  mortgage,  and  was  entitled  to  payment.  The  clear 
intention  was  to  pay  him,  although  there  was  a  mistake  as  to  the 
facts  on  which  the  intention  was  based.    Nor  is  the  solution  of 


Digiti 


ized  by  Google 


288  LAND  TITLE  &  TRUST  CO.  v.  BANK. 

Opinion  of  the  Court— Dissenting  Opinion.  [196  Fit 

the  question  involyed  to  be  sought  in  determining  whether  the 
bank  was  negligent  in  dealing  with  its  depositor  Rogers. 
This  was  suggested  at  the  argument,  but  mainly  as  a  make- 
weight ;  the  case  was  not  presented  or  argued  on  that  ground, 
and  in  view  of  the  principles  by  which  the  question  of  liability 
must  be  determined  and  of  the  facts  as  shown  at  the  trial,  it 
could  not  have  been.  The  true  ground  of  liability,  if  any  ex- 
isted, was  that  the  bank  collected  of  the  trust  company  a  check 
drawn  to  the  order  on  which  the  indorsement  was  forged.  Be- 
tween the  bank  and  the  trust  company,  as  the  drawer  of  the 
check,  no  relation,  contractual  or  otherwise,  existed.  The  drawer 
of  a  check  cannot  maintain  an  action  against  one  who  collects 
it  on  a  forged  indorsement  from  the  bank  on  which  it  was 
drawn,  although  the  bank  paying  the  check  may.  The  remedy 
of  the  drawer  is  against  the  bank  which  pays  his  check,  and  the 
bank's  remedy  is  against  the  person  to  whom  it  paid.  The 
liability  of  the  party  collecting  the  check  arises  from  his  implied 
warranty  of  the  indorsement.  SThis  liability  is  founded  on  con- 
tract, and  not  on  negligence,  and  it  exists  if  at  all  whether  there 
was  negligence  or  not.  But  if  we  consider  the  question  in  this 
light  the  plaintiff  has  no  case.  The  fraud  was  in  effect  consum- 
mated when  the  check  was  delivered  to  Ashley.  He  would 
have  received  money  instead  of  a  check  if  he  had  asked  for  it, 
or  he  could  have  drawn  the  money  in  the  banking  department 
in  an  adjoining  room.  Any  right  of  the  trust  company  to  re- 
cover must  rest  on  the  assumption  of  its  entire  good  faith  and 
innocence ;  and  if  it  gave  a  check  to  Ashley  with  any  reserva- 
tion or  doubt  as  to  his  honesty  in  the  transaction,  it  is  estopped 
by  the  fact  that  it  gave  to  one  of  whom  it  had  reason  to  be  sus- 
picious, the  means  of  perpetrating  a  fraud  on  others.  The  offi- 
cers of  the  trust  company  of  course  had  no  doubt  They  acted 
in  entire  good  faith,  and  it  may  be  conceded  with  ordinary  pru- 
dence ;  but  the  loss  was  occasioned  by  their  error,  and  there 
is  no  reason,  legal  or  equitable,  why  it  should  be  shifted  to  an- 
other. 

The  judgment  is  reversed. 

Mb.  Justice  Dean,  dissenting : 

A  man  representing  himself  as  John  Ashley  called  upon  Dr. 
Herman  S.  Bissey,  at  his  residence  No.  1630  North  Sixteenth 
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8treet4n  the  city  of  Philadelphia ;  he  was  entirely  unknown  to 
Bissey,  but  pretended  that  he  desired  to  purchase  a  house  and  lot. 
No.  2352  North  Broad  street,  a  property  owned  by  Bissey,  and 
which  he  wanted  to  sell.  They  agreed  on  the  terms,  and  Ash- 
ley got  from  Bissey  his  deed  for  the  premises,  on  the  pretense 
that  he  wanted  to  have  it  examined,  and  took  it  away  with 
him,  first,  however,  paying  $6.00  on  account.  With  the 
deed  in  his  possession,  Ashley  called  upon  R.  Taylor  Middle- 
ton,  a  real  estate  broker  of  unquestioned  good  character,  and 
representing  himself  as  Dr.  Herman  S.  Bissey,  the  grantee  in 
the  deed,  opened  with  him  negotiations  for  a  loan  of  16,000  on 
a  mortgage  of  the  property.  Bissey  was  unknown  to  Middle- 
ton  ;  the  latter,  assuming  the  truthfulness  of  the  representa- 
tions, introduced  Ashley  to  the  Land  Title  and  Trust  Company, 
this  plaintiff,  as  Bissey,  the  grantee  in  the  deed,  that  he  might 
procure  a  title  insurance  policy  on  the  premises,  and  also  as  a 
party  who  might  place  for  him  the  mortgage  loan.  Bissey  was 
wholly  unknown  to  the  officers  of  the  company.  The  title  was 
insured  and  the  loan  granted.  The  "  Title  department "  of  the 
company  took  the  mortgage,  and  delivered  to  the  pretended 
mortgagor,  Bissey,  its  check,  as  follows : 

"  Philadelphia,  Nov.  1, 1897. 
-•^Thb  Land  Title  and  Trust  Company: 

**  Pay  to  the  order  of  Herman  S.  Bissey  four  thousand  nine 
hundred  and  twenty-two  and  ^  dollars.  Pro.  of  Mtg.  on 
No.  2362  N.  Broad  St. 

"  William  R.  Nicholson,  President. 
-**  $4,922.25.  J.  LoED  Rigby,  Settlement  Clerk." 

The  pretended  Bissey  then  forged  the  name  of  Herman  S. 
Bissey  on  hack  of  the  check,  and  followed  this  with  indorse- 
ment of  name  G.  B.  Rogers,  and  presented  it  for  deposit  to  the 
account  of  the  latter,  at  the  Northwestern  National  Bank,  this 
appellant;  the  bank  accepted  it,  indorsed  it  for  collection,  and 
by  its  messenger  sent  it  back  to  the  "  Title  company,"  by  whom 
it  was  paid  in  the  ordinary  course  of  business.  Hie  man  who 
4issumed  the  name  of  Rogers,  soon  after,  by  checks  on  the  Na- 
tional Bank,  drew  out  the  money.  In  about  six  months  there- 
:after,  tiie  Title  company  discovered  the  forgery  of  Bissey's 
name,  and  the  worthlessness  of  the  mortgage.    Demand  for 
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payment  being  refused  by  the  National  Bank,  this  suit  waa 
brought.  There  was  no  dispute  as  to  the  facts ;  the  court  be- 
low directed  the  jury  to  find  for  plaintiff,  and  we  have  this  ap- 
peal  by  the  National  Bank,  defendant,  assigning  for  error,  th& 
peremptory  instruction  of  the  court  below.  A  majorily  of  my 
brethren  are  of  opinion  the  court  erred;  I  tldnk  it  wa» 
right  I  put  the  case  wholly  upon  the  principle  or  rule,  that,, 
where  one  of  two  innocent  persons  must  suffer  by  the  wrong 
of  a  third,  he  shall  stand  the  loss,  whose  fault  or  neglect  made 
the  loss  possible.  Now  notice  the  facts,  as  concerns  the  Land 
Title  company.  It  transacts  business  of  millions  of  dollars, 
annually  in  a  large  city ;  insures  titles  and  places  mortgages ; 
probably,  not  one  tenth  of  those  who  deal  with  it  are  person- 
ally known  to  its  officers ;  how  shall  it  identify  them,  and  thus^ 
guard  against  swindlers  ?  It  seems  to  me,  the  only  practicable 
way  is,  to  have  its  customers  introduced  by  reputable  business- 
men who  are  known  to  the  officers.  That  was  the  method  pur- 
sued here.  Mr.  Middleton,  well  known  to  the  bank,  who  had 
himself  been  imposed  upon,  introduced  the  swindler  to  the 
Title  company  as  Dr.  Herman  S.  Bissey,  the  owner  of  premiBCs- 
No.  2352 ;  and  this  pretended  Bissey  had  the  deed  in  Us  posses- 
sion. Shall  the  company  call  in  other  reputable  business  men  U> 
corroborate  one  whose  prudence  and  integrity  are  unquestioned  ? 
The  company,  in  the  exercise  of  all  the  care  that  any  reason- 
able rule  of  law  or  business  conduct  required,  necessarily  as- 
sumed, that  Mr.  Middleton  represented  the  truth  when  he  said 
to  them,  in  effect :  This  man  is  Dr.  Herman  S.  Bissey,  the 
owner  of  premises  No.  2852  North  Broad  street.  It  is  argued 
that  if  the  Title  company  had  paid  in  bank  biUs,  instead  of  by 
check,  it  would  have  been  the  loser.  A  sufficient  answer  to 
this  is,  that  it  did  not  pay  in  bank  bills,  but  by  check.  A  con- 
jecture as  to  what  might  have  been  the  case  on  some  other 
state  of  facts,  helps  us  not  in  determining  the  issue.  We  may 
conjecture,  that  if,  without  being  identified  by  one  well  known 
to  it,  the  Title  company  had  assumed  the  identity  of  Bissey 
from  the  mere  possession  by  him  of  the  deed,  the  loss  would 
have  been  its  own.  But  to  impose  the  penalty ;  we  must  as- 
sume some  degree  of  fault  or  neglect  on  part  of  the  Title  com- 
pany ;  the  proof  is  undisputedly  the  other  way ;  it  did  not  pay 
the  swindler  the  money ;  it  did  not  deliver  to  him  its  check 
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nnti]  his  identity  was  vouched  for  by  one  in  eveiy  way  worthy 
of  belief.  The  pretended  Bissey  had  the  check ;  he,  with  very 
rare  exceptions,  could  not  have  drawn  the  money  at  any  bank 
teller's  window  in  this  city  without  proof  of  identity,  that  is, 
that  he  was  Dr.  Herman  S.  Bissey,  the  payee.  It  is  argued, 
that  if  the  swindler  had  gone  from  the  ^^  Title  department"  to 
the  company's  paying  teller,  in  the  same  building,  it  would 
have  been  cashed  without  proof  of  identity ;  if  he  had  done  so, 
and  received  the  money,  that  would  have  been  the  fault  of  the 
paying  teller,  and  of  course  the  Title  company  would  have  had 
to  bear  the  loss ;  but  he  did  not  present  it  to  the  paying  teller 
of  the  drawer.  Why  ?  Because,  it  is  fair  to  assume  he  wanted 
no  questions  asked  by  one  who  might  know  the  real  Bissey,  or 
require  that  some  one  vouch  for  him  as  the  real  Bissey.  In 
fact,  he  had  concocted  and  prepared  a  plan  to  cheat  the  defend- 
ant bank ;  one  by  which  he  could  get  the  check  cashed  with- 
out identification.  We  take  the  testimony  of  defendant's  cash- 
ier. He'  says  the  check  drawn  November  1  in  favor  of  Bissey 
was  received  by  him  on  deposit,  November  8,  from  George 
B.  Rogers,  it  having  been  previously  indorsed  by  Bissey.  Be- 
ing the  second  indorser,  the  cashier  had  a  right  to  assume 
Rogers  guaranteed  the  genuineness  of  Bissey's  signature,  the 
payee;  but  who  was  Rogers,  who  guaranteed  the  genuine- 
ness of  the  indorsement  of  payee  in  a  $5,000  check?  The 
cashier  says,  a  man  representing  himself  to  be  Rogers, 
called  at  the  bank  with  his  wife  less  than  three  weeks  before, 
and  rented  a  safe  deposit  box,  with  instructions  that  Ins  wife 
was  to  have  access  to  it ;  he  had  no  introduction,  but  said  he 
lived  in  the  neighborhood,  and  told  a  **  pretty  straight  story ; " 
the  bank  designated  a  box  for  him;  the  assumed  Rogers  then 
came  several  times  and  apparently  used  the  box,  then  on 
November  3,  as  we  have  said,  less  than  three  weeks  afterwards, 
deposited  the  land  title  check ;  in  about  four  weeks  more  drew 
it  all  out  but  twenly-five  cents ;  the  bank  had  not  heard  of  or 
known  him  before  the  renting  of  the  box ;  it  has  not  heard  of 
him  since  he  drew  the  last  check.  Whether  his  real  name  was 
Rogers,  except  from  the  **  pretty  straight  story "  he  told  the 
oashier,  no  one  knows,  for  the  bank  made  no  further  inquiry ; 
whether  he  ever  did  business  in  Philadelphia,  or  resided  in  the 
neighborhood  of  the  bank,  no  one  knows,  for  inquiry  since  has 
Vol.  cxcvi— 16 
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resulted  in  no  information.  Yet  this  defendant  bank,  on  the 
guarantee  of  a  total  stranger,  accepts  as  genuine  the  forged  in- 
dorsement of  Bissey,  and  in  collecting  the  check,  represents  to 
the  Land  Title  Company  by  its  own  indorsement,  that  the 
preceding  ones  are  genuine.  It  could  not  have  got  the  money 
out  of  which  it  was  defrauded,  unless  it  had  done  so.  On 
these  facts,  and  not  a  single  one  of  them  is  disputed,  whose  neg- 
lect enabled  the  wrongdoer  to  successfully  perpetrate  the  cheat? 
The  Title  company  did  not  accept  a  **  pretty  straight  story  "  from 
him;  Middleton  had  to  introduce  and  vouch  for  him;  he  did 
not  present  the  check  to  the  paying  teller  of  that  company 
when  he  had  possession  of  it,  for,  as  stated  by  Mr.  Nicholson, 
the  president,  that  officer  had  nothing  whatever  to  do  with  or 
knowledge  concerning  the  operations  of  the  real  estate  depart- 
ment ;  the  wrongdoer  believed  or  feared  identification  would  be 
required  thei^e.  He  preferred  the  bank  which  believed  a  total 
stranger's  "  pretty  straight  story "  and  the  result  shows  that 
while  his  conduct  was  crooked,  his  judgment  was  correct. 
Everyone  connected  with jthis  transaction  was  deceived  by  the 
pretexts  of  the  swindler,  except  the  Land  Title  Company,  the 
one  now,  by  the  judgment  of  this  court  made  to  suffer.  Dr. 
Bissey,  allured  by  the  prospects  of  a  sale,  trusts  a  total  stranger 
with  possession  of  his  deed ;  Mr.  Middleton  believes  he  is  Dr. 
Bissey,  because  he  says  so,  and  exhibits  Bissey 's  deed ;  the  de- 
fendant believes  he  is  Rogers,  because  he  says  so,  rents  him  a 
box,  opens  with  him  an  account,  accepts  his  say  as  to  the 
genuineness  of  Bissey's  forged  signature,  undoubtedly  forged 
by  himself.  The  Title  company  believes  nothing  he  says ;  it 
does  believe  what  Middleton  says,  for  it  could  not  do  other- 
wise, without  practically  stopping  business. 

The  fraud  was  only  possible,  in  view  of  the  undisputed  facts, 
because  of  the  childish  credulity  and  consequent  neglect  of  the 
most  ordinary  business  precautions  by  defendant. 

I  would  affirm  the  judgment. 

Gbeen,  C.  J.,  concurs  in  the  foregoing  dissenting  opinion. 

The  judgment  entered  by  the  Suprmne  Court  in  tiie  above  case  was 
amended  on  May  29, 1900,  upon  petition  of  the  appellant  by  granting  a 
new  venire. 
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Commonwealth  ex  rel.  v.  Mellet  (No.  1).  \^^^  ^^i 

^  '  tan 


JiidgmerU— Opening  Judgrnent'-' Discretion  of  eauH — Acta  <^  April  4* 
1877  and  J/d^  20, 1891. 

The  acts  of  April  4,  1877  and  May  20, 1891,  giying  an  appeal  from  an 
order  refusing 'to  open  a  judgment  do  not  take  away  from  the  court  of 
common  pleas  the  discretion  which  that  court  has  so  long  exercised  in  the 
matter  of  (^>ening  a  judgment ;  the  proceeding  to  open  has  only  been 
turned  into  an  equitable  one  to  be  decided  in  accordance  with  equity  prin- 
ciples. 

Judgment-— Opening  jiu^/nwnl^Bondr-'8ignature  by  marb^Forgery^ 
Discretion. 

Aji  order  of  the  common  pleas  refusing  to  open  a  judgment  will  not  be 
reversed  whore  it  appears  upon  the  face  of  the  bond  upon  which  the  judg- 
ment was  entered  that  it  was  signed  by  the  obligee  with  her  mai*k,  wit- 
nessed by  a  subscribing  witness  and  formally  acknowledged  before  a 
justice  of  the  peace  who  certified  that  she  acknowledged  the  execution  of 
the  bond  by  Braking  her  mark,  and  the  defendant's  denial  of  her  signature 
is  met  by  the  testimony  of  the  principal  who  testified  that  she  signed  the 
bond  in  his  presence,  and  by  that  of  the  subscribing  witness  and  the  mag- 
istrate, both  of  whom  testified  as  to  the  validity  of  their  signatures  with- 
out being  able  to  recall  the  circumstances  under  which  they  signed,  or 
under  which  the  acknowledgment  was  made. 

Argued  Feb.  13,  1900.  Appeal,  No.  262,  Jan.  T.,  1899,  bjr 
defendant,  from  order  of  C.  P.  Schuylkill  Co.,  May  T.,  1898, 
No.  412,  discharging  rule  to  open  judgment  in  ease  of  Com- 
monwealth ex  rel.  the  Borough  of  Shenandoah  y.  Maiy  Mel- 
let. Before  Mttohell,  Dkan,  Fell,  Brown  and  Mbstbb- 
ZAT,  JJ.    Affirmed. 

Rule  to  open  judgment. 

The  &ots  appear  by  the  opinion  of  the  Supreme  Court 

Mrror  (ungned  was  the  order  of  the  court 

Jamee  B.  BeiUy^  with  him  James  J.  Morctn,  for  appellant — 
Where  a  fraud  is  of  such  a  character  as  to  inyolye  a  crime  the 
ratification  of  the  act  from  which  it  springs  is  opposed  to  pub- 
lic policy  and  cannot  be  permitted:  Shisler  y.  Vandike,  92 
Pa.  447 ;  Lyon  v.  Phillips,  106  Pa.  57. 


196         24a 
31  SC  607 
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In  Pennsylvania  where  the  question  is  of  the  execution  of  a 
deed  we  have  steadily  adhered  to  the  English  rule  which  re- 
quires the  oath  of  the  subscribing  witness  to  prove  an  attested 
instrument :  Williams  v.  Floyd,  1  Jones,  506 ;  Tarns  v.  Hitner, 
9  Pa,  441 ;  Brobet  v.  Welker,  8  Pa.  467. 

A  magistrate's  certificate  of  a  wife's  voluntaiy  acknowledg- 
ment is  not  conclusive  in  case  of  fraud  or  constraint:  Hall  v. 
Patterson,  51  Pa.  290 ;  Louden  v.  Blythe,  16  Pa.  532 ;  Schrader 
V.  Decker,  9  Pa.  14 ;  Michener  v.  Cavender,  38  Pa.  834. 

Decisions  of  this  court  without  number  encourage  us  in  this 
appeal.  We  need  but  cite  a  few  in  its  support:  Stockwell  v. 
Webster,  160  Pa.  474;  EUinger's  App.,  114  Pa.  505;  Sossong 
V.  Rosar,  112  Pa.  197 ;  Davis  v.  Burrows,  6  Lancaster  Laws 
Rev.  398;  Sterner  v.  Scholl,  163  Pa.  465;  Given's  App.,  121 
Pa.  267.  ' 

John  F.  WkdUny  with  him  Jf.  Jf.  Burke^  for  appellee. 

Opinion  by  Mb.  Justice  Dean,  May  21, 1900 : 
Michael  J.  Scanlon  was  collector  of  taxes  for  the  borough  of 
Shenandoah  for  the  tax  years  1895  and  1896,  and  gave  bond 
for  each  year  in  the  penal  sum  of  4*100,000,  conditioned  for  the 
faithful  performance  of  his  duty.  According  to  a  special  act 
of  assembly  applicable  to  Schuylkill  county,  that  of  February  17» 
1859,  the  bonds  contained  powers  of  attorney  to  confess  judg- 
ment ;  they  were  approved  by  the  court,  and  filed  in  the  court 
of  quarter  sessions.  Both  bonds  were  certified  by  the  clerk  of 
the  quarter  sessions  into  the  court  of  common  pleas,  and  judg- 
ments entered  thereon  against  Scanlon  and  his  sureties,  and 
notice  thereof  g^ven  to  the  latter.  The  appellant,  Maiy  Mellet, 
one  of  the  sureties,  responded  in  writing,  den3dng  that  she  had 
executed  the  bonds.  Soon  after  she  presented  her  petition  to 
the  common  pleas,  for  rule  to  open  judgment  and  have  them 
stricken  from  the  record ;  no  answer  was  filed,  and  the  court 
granted  the  rule ;  depositions  were  taken  on  both  sides ;  after 
full  hearing,  the  court  in  opinion  filed,  discharged  the  rule. 
From  that  decree  we  have  this  appeal. 

Before  the  acts  of  April  4, 1877,  and  May  20, 1891,  no  ap- 
peal from  the  decree  refusing  to  open  the  judgment  would  have 
been  entertained  by  this  court ;  since  these  acts  the  losing  party 


Digiti 


ized  by  Google 


COMMONWEALTH  t;.  MELLBT  (NO.  1).  245 

1900.]  Opinion  of  the  Ck>art. 

can  have  the  action  of  the  court  reviewed.  But  the  discretion  of 
the  common  pleas,  so  long  exercised,  and  in  all  cases  conclusive, 
has  by  no  means  been  taken  away  by  this  legislation ;  the  pro- 
ceeding to  open  has  only  been  turned  into  an  equitable  one,  to 
be  decided  in  accordance  with  equity  principles.  See  Jenkin- 
town  National  Bank's  Appeal,  124  Pa.  337,  and  the  cases 
therein  cited.  The  learned  judge  of  the  court  below,  therefore, 
in  this  case  sat  as  a  chancellor,  and  we  will  only  inquire  as  to 
whether  his  discretion  was  properly  exercised. 

Take  the  facts  in  the  case  as  to  the  bond  of  1895 ;  on  its  face, 
it  is  sealed  by  Mary  Mellet,  and  signed  by  her  mark,  is  witnessed 
by  Matt  Giblon,  is  dated  June  7, 1895 ;  then  same  day  is  for- 
mally acknowledged  before  J.  A.  Toomey,  a  justice  of  the  peace, 
who  certifies  that  she  acknowledged  the  execution  of  her  bond 
by  making  her  maik.  No  higher  proof  of  the  fact  of  execution 
could  have  been  adduced.  Appellant  flatly  denies  her  signa- 
ture ;  in  other  words,  alleges  it  to  be  a  forgery.  To  constitute 
it  a  forgery,  there  must  have  been  a  criminal  forger  acting  in 
collusion  with  the  attesting  witness  and  the  magistrate  who  by 
his  certificate  took  her  personal  acknowledgment.  The  whole 
burden  of  proof  is  upon  her,  to  at  least  raise  a  doubt,  as  to  the 
genuineness  of  her  signature,  and  this  by  competent  evidence 
which  the  coiui;  would  feel  bound  to  submit  to  a  jury.  She 
denies  the  signature ;  her  age  is  sixty-two  years ;  more  than 
three  years  after  the  date  of  the  bond,  she  testifies  positively,  that 
she  neither  signed  it  in  presence  of  Giblon  nor  acknowledged 
it  before  Squire  Toomey.  Some  one  must  have  had  a  motive 
for  the  foigery.  In  the  argument,  Scanlon,  the  tax  collector,  is 
indicated  as  the  forger ;  it  is  urged,  it  was  to  his  interest  to 
have  an  apparently  properly  executed  bond  with  sufficient 
sureties,  that  he  might  qualify  for  the  office  of  collector,  and 
therefore,  he  forged  the  name  of  appellant,  who  is  his  relative. 
Scanlon,  however,  testifies  just  as  positively,  that  at  his  request, 
Mrs.  Mellet  signed  the  bond,  and  that  she  did  so  in  his  presence. 
Giblon,  the  witness,  testifies  to  the  genuineness  of  his  signature, 
bat  has  no  recollection  of  putting  his  name  on  the  paper  in  her 
presence.  Squire  Toomey  does  not  remember,  independently 
of  his  certificate,  that  he  took  the  acknowledgment,  but  says  he 
must  have  taken  it,  or  his  certificate  would  not  have  been  on 
the  bond.    Ought  not  this  evidence  to  be  conclusive  on  the 
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conscience  and  discretion  of  a  chancellor?  The  value  of  the 
testimony  of  one  who  witnesses  a  deed  or  other  formal  instru- 
ment does  not  rest  on  the  witness's  recollection ;  the  very  weight 
of  the  testimony  rests  on  the  fact,  that  it  lb  appended  on  the 
paper  at  the  time  of  execution,  although  afterwards  the  fact  of 
writing  his  name  there  may  be  entirely  forgotten.  Suppose 
Giblon  had  not  affixed  his  name  as  witness  to  the  left  of  Mrs. 
Mellet's,  and  more  than  three  years  afterwards  was  willing  to 
testify  that  he  had  seen  her  sign  her  name  then,  the  fact  would 
have  depended  wholly  on  recollection,  the  infirmity  of  which 
faculty  is  so  well  known  to  courts  and  the  legal  profession. 
But  here,  his  signature,  in  effect,  says,  "  I  saw  Mrs.  Mellet  sign 
this  bond  on  June  7, 1895,  and  under  my  own  hand  made  a 
note  of  the  fact  at  the  time  on  the  bond."  He  may  wholly  for- 
get afterwards  what  he  saw  and  what  he  did,  but  the  record  es- 
tablishes it.  Squire  Toomey  has  no  recollection  of  the  acknowl- 
edgment independent  of  his  certificate ;  it  would  be  improbable 
that  he  would  have.  An  officer  who  performs  hundreds  of 
official  acts  of  this  character  remembers  but  very  few  of  them. 
The  presumption  is  he  performed  his  duty  as  he  was  sworn  to 
do,  and  there  is  nothing  to  show  he  did  not  faithfully  perform 
it.  He  says  he  knew  it  was  unlawful  to  certify  such  acknowl- 
edgment without  the  appearance  before  him  in  person  of  the 
obligor.  The  value  of  the  certificate,  therefore,  depends  on 
what  is  in  it ;  he  certifies  that  she  personally  appeared  before 
him  and  acknowledged  her  signature  by  mark.  There  could 
be  no  stronger  evidence  of  the  execution  of  an  instrument  than 
that  adduced  in  this  case.  It  is  controverted  solely  by  the 
oath  of  Mrs.  Mellet;  to  hold  this  sufficient,  would  put  it  in  the 
power  of  the  obligor,  by  simple  denial  under  oath,  to  impair  the 
validity  of  every  written  instrument  There  was  no  evidence 
whatever  of  collusion,  or  even  impropriety,  between  Scanlon, 
the  witness  Giblon,  or  the  officer.  Instead  of  the  discharge  of 
the  rule  being  an  abuse  of  discretion  by  the  court  below,  it  was 
a  proper  exercise  of  it,  and  the  decree  is  affirmed. 
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Commonwealth  ex  rel.  v.  Mellet  (No.  2). 

Judgment — Opening  judgment — Bond^ Signature  by  marh— Evidence. 

The  discretion  of  the  common  pleas  in  refusing  to  open  a  judgment 
entered  upon  a  bond  will  not  be  reviewed  by  the  Supi*emu  Court  where  it 
appears  that  the  bond  regular  on  its  face  was  signed  by  a  mark,  witnessed 
by  a  subscribing  witness  and  formally  acknowledged  before  a  justice  of 
the  peace,  and  that  the  defendant's  denial  that  she  signed  the  bond  is  met 
not  only  by  the  evidence  of  the  principal  that  she  signed  it,  at  his  request, 
in  his  presence,  and  that  the  signature  of  the  subscribing  witness  who  was 
absent  at  the  hearing  was  his  genuine  signature,  and  that  when  the  ac- 
knowledgment was  made  the  principal  was  present  and  heard  defendant 
acknowledge  it  to  be  her  signature,  but  also  by  the  evidence  of  the  justice 
of  the  peace  who  testified  that  while  he  did  not  remember  the  acknowledg- 
ment independent  of  his  certificate,  he  did  remember  that  there  were  sev- 
eral sureties,  and  that  he  went  with  the  principal  from  house  to  house 
taking  the  acknowledgments. 

Argued  Feb.  18, 1900.  Appeal,  No.  268,  Jan.  T.,  1899,  by 
defendant,  from  decree  of  0.  P.  Schuylkill  Co.,  Nov.  T.,  1898, 
No.  17,  discharging  rule  to  open  judgment  in  case  of  Com- 
monwealth ex  reL  the  Borough  of  Shenandoah  v.  Mary  Mellet. 
Before  Mitchell,  Dean,  Fell,  Brown  and  Mbstbezat,  JJ. 
Affirmed. 

Rule  to  open  judgment. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  oingned  was  the  order  of  the  court 

James  B.  BeiUy^  with  him  Javnes  J.  Maran^  for  appellant 

John  F.  Whalen^  with  him  M.  If.  Burke^  for  appellee. 

Opinion  by  Mb.  Justice  Dean,  May  21, 1900 : 
This  case  is  between  the  same  parties  and  in  some  particulars 
presents  the  same  facts,  as  in  No.  262,  January  term,  1899, 
opinion  handed  down  this  day. 

Michael  J.  Scanlon  was  elected  tax  collector  for  the  bor- 
ough of  Shenandoah  for  the  year  1896 ;  he  gave  bond  in  the 
penal  sum  of  $100,000,  with  sureties,  conditioned  for  the  &ithf ul 
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performance  of  his  duty,  one  of  the  sureties  being  Mary  Mellet, 
this  appellant.  Scanlon,  having  defaulted  in  payment,  the 
bond,  under  the  special  act  of  1859,  was  certified  into  the  com- 
mon pleas,  which  made  it  a  lien  upon  the  lands  of  principal 
and  sureties.  The  sureties  being  notified,  Mary  Mellet  denied 
execution  of  the  bond,  and  on  her  petition,  a  rule  was  granted 
to  show  cause  why  the  judgment  should  not  be  opened.  Testi- 
mony was  taken  by  both  sides,  and  after  full  hearing,  the  court 
discharged  the  rule,  and  we  hare  this  appeal. 

In  the  case  before  us,  Mrs.  Mellet  testifies  positively  she  did 
not  sign  and  seal  the  bond ;  that  she  did  not  acknowledge  it 
before  John  J.  Cardin,  a  justice  of  the  peace,  and  that  she 
never  saw  this  officer. 

The  bond,  on  its  face,  is  regular ;  it  is  signed  by  a  mark,  the 
signature  is  witnessed  by  Thomas  P.  Reilly.  Scanlon,  the  prin- 
cipal, testifies  positively,  that  she  signed  it,  at  his  request,  in 
his  presence ;  that  the  witness  Reilly  is  absent  in  the  Klondike 
mines,  but  his  name  is  his  genuine  signature ;  that  when  the 
acknowledgment  was  taken  by  the  justice  of  the  peace,  he  was 
present  and  heard  Mrs.  Mellet  acknowledge  it  to  be  her  signa- 
ture. Justice  Cardin  does  not  remember,  independently  of  his 
certificate,  that  Mrs.  Mellet  acknowledged  the  bond,  but  there 
were  several  sureties,  and  he  remembers  going  with  Scanlon 
from  house  to  house  and  taking  acknowledgments;  in  this 
particular  the  evidence  is  stronger  than  in  the  first  case ;  he  is 
positive,  that  he  would  not  have  appended  the  certificate  unless 
Mrs.  Mellet  had  been  personally  before  him,  and  had  acknowl- 
edged her  signature. 

Taking  the  facts  as  established  by  the  evidence,  for  the  same 
reasons  as  those  given  in  the  1895  bond  case,  the  decree  of  the 
court  below  discharging  the  rule  is  affirmed. 
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Westinghouse  v.  Gennan  National  Bank. 

BaUmerU-^Pledge  of  stock— Broker-^Notke  of  ownership. 
When  on  the  face  of  a  certificate  of  stock  absolute  ownership  appears  in 
him  who  is  in  possession  of  it,  and  there  is  no  evidence  outside,  showing 
actual  or  constructiye  notice  that  the  ownership  is  in  another,  the  party 
taking  such  certificate  for  value  takes  title  thereto.  Where  loss  results, 
the  owner  who  puts  it  in  the  power  of  another  to  deal  with  the  instrument 
as  his  own  must  bear  the  loss. 

Where  an  owner  of  stock  executes  upon  the  back  of  the  certificate  an 
absolute  power  to  sell  or  transfer,  and  delivers  the  certificate  to  a  broker 
as  collateral  security  to  protect  the  broker  in  canying  other  stock,  and 
anbsequently  the  broker  surrenders  the  certificate  and  has  issued  to  him- 
self a  new  certificate  in  his  own  name,  and  thereafter  pledges  the  new 
certificate  vrith  a  person  who  has  no  knowledge  of  the  real  ownership, 
the  pledgee  can  retain  the  stock  as  against  the  true  owner.  Westing- 
bouse  V.  German  National  Bank,  188  Pa.  630,  distinguished. 

Argued  Nov.  1,  1898.  Reargued  Feb.  27,  1900.  Appeal, 
No.  48,  Oct  T.,  1898,  by  Joseph  W.  Craig,  from  decree  of 
C.  P.  No.  2,  Allegheny  County,  July  T.,  1897,  No.  828,  on  bill 
in  equity  in  case  of  George  Westinghouse  v.  The  German 
National  Bank  of  Pittsburg  and  Joseph  W.  Craig.  Before 
Green,  C.  J.,  McCollum,  Mitchell,  Dean,  Fell,  Brown 
and  Mbstrezat,  J  J.    Reversed. 

Bill  in  equity  to  compel  surrender  of  certificate  of  stock. 

The  facts  are  fully  stated  in  the  opinion  of  the  Supreme 
Court. 

The  court  below  entered  a  decree  that  the  500  shares  of 
stock  mentioned  in  the  bill  were  the  property  of  George  West- 
inghouse and  ordered  that  the  same  should  be  delivered  to  him. 

Error  Msiffned  was  the  decree  of  the  court. 

Edwin  8.  Oraig^  for  appellant. — ^The  bank  did  not  know  of 
Westinghouse's  ownership,  and  the  bank  was  justified  in  mak- 
ing the  loan  upon  the  faith  of  the  certificates  and  thereby  be- 
came a  pledgee  of  them,  for  value,  with  the  rights  of  a  bona 
fide  purchaser  thereof:  Wood's  App.,  92  Pa.  879;  Dovey's 
App.,  97  Pa.  158 ;  Miller  v.  Pollock,  99  Pa.  202 ;  Penna.  R. 
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Co.'s  App.,  86  Pa.  80;  Souder  v.  Columbia  Nat.  Bank,  166  Pa. 
374 ;  Burton's  App.,  93  Pa.  214;  Gilbert  v.  Erie  Bldg.  Assn.,. 
184  Pa.  554  ;  McManus  v.  Laughlin,  186  Pa.  498. 

Craig,  even  when  only  a  guarantor,  had  parted  with  some> 
thing  of  value  to  him,  and  had  acquired  an  interest  in  the  fuel 
gas  stock,  just  the  same  as  an  innocent  purchaser  or  pledgee 
for  value,  and  with  exactly  the  same  rights :  Dovey's  App.,  97 
Pa.  153;  MiUer  v.  Pollock,  99  Pa.  202;  Jones  on  Pledgea 
(1st  ed.),  sec.  127;  Bispham's  Eq.  (5th  ed.)  sees.  336,  337; 
Forest  Oil  Co.'s  App.,  118  Pa.  145 ;  Kerns  v.  Swope,  2  Watts,. 
75 ;  Jaques  v.  Weeks,  7  Watts,  261 ;  Meals  v.  Brandon,  16  Pa. 
220 ;  MuUiken  v.  Graham,  72  Pa.  484. 

Where  one  of  two  parties  must  suffer  from  the  wrongful  act 
of  a  third  pei*son,  the  party  who  clothes  that  third  person  with 
power  to  perpetrate  the  wrong  must  suffer  rather  than  the  in- 
nocent party  who  is  deceived  and  imposed  upon :  Penna.  R. 
Co.'s  App.,  86  Pa.  80 ;  Garrard  v.  Haddan,  67  Pa.  82 ;  Bur* 
ton's  App.,  93  Pa.  214. 

Craig  having  paid  the  debt  for  which  the  fuel  gas  stock 
was  pledged  is  the  lawful  holder  of  that  stock  apart  from  the 
form  of  the  note  or  notes  which  represent  the  debt :  Jones  v. 
N.  Y.  Guaranty,  etc.,  Co.,  101  U.  S.  622;  Shrewsbury  Savings 
Institution's  App.,  94  Pa.  309 ;  Read  v.  Doak,  22  U.  S.  Ap- 
peals, 669;  Spencer  v.  Clarke,  L.  R.  9  Ch.  Div.  137 ;  Rice  v.. 
Rice,  2  Drewry,  73  ;  Bispham's  Eq.  (6th  ed.)  sec.  40 ;  Basset 
V.  Nosworthy,  2  Leading  Cases  in  Equity  (White  &  Tudor),  1^ 

George  B.  Gordon^  with  him  Johi  Dalzell  and  William  Scatty 
for  appellee. — On  the  undisputed  testimony  in  this  case,  the 
Pittsburg  Meter  Company  stock  was  pledged  by  Westinghouse 
with  A.  J.  Lawrence  &  Company,  as  further  collateral  for 
moneys  due.  Clearly  therefore  Lawrence  had  no  right  to  rehy- 
pothecate the  stocks:  Act  of  May  26, 1878,  P.  L.  166;  Cook 
on  Stockholders,  sec.  471. 

A  subpledgee  in  order  to  hold  the  pledge  discharged  of  the 
equities,  must  have  advanced  money  upon  the  faith  of  the  ap- 
parent ownership  of  the  stocks  by  the  original  pledgee  and  not 
only  without  express  notice  of  the  fact  that  the  person  pledg- 
ing to  him  is  not  the  owner,  but  without  being  aware  of  any 
such  cireumstanoes  as  would  suggest  inquiry  and  the  burden 
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is  upon  him  to  prove  affirmatively  all  the  facts  necessary  to  es- 
tablish his  right  to  hold  the  stock :  Ashton's  App.,  73  Pa.  162 ; 
Petrie  V.  Clark,  11  S.  &  R.  388 ;  Depeau  v.  Waddington,  6 
Wharton^  220 ;  Altoona  Second  Nat.  Bank  v.  Dunn,  151  Pa. 
232 ;  Royer  v.  Keystone  Nat.  Bank,  83  Pa.  248 ;  Kirkpatrick 
V.  Muirhead,  16  Pa.  117;  Ryman  v.  Gerlach,  163  Pa,  197; 
Leiper's  App.,  108  Pa.  377 ;  Colonial  Bank  v.  Cady,  L.  R.  16 
Appeal  Cases,  267  ;  Fisher  v.  Brown,  104  Mass.  259  ;  William- 
son V.  Brown,  15  N.  Y.  364 ;  Denny  v.  Lyon,  38  Pa.  98 ; 
Wood's  App.,  92  Pa.  390 ;  Souder  v.  Columbia  Nat.  Bank, 
156  Pa.  374 ;  Merchants'  Nat  Bank  v.  Livingston,  74  N.  Y. 
223;  Gould  v.  Farmers'  Loan  and  Trust  Co.,  23  Hun,  322; 
Jones  on  Pledges,  612;  Cook  on  Stocks  and  Stockholders, 
sec.  473 ;  Myers  v.  Merchants'  Nat.  Bank,  27  Abb.  New  Cases, 
266 ;  Gould  v.  Cent  Trust  Co.,  6  Abb.  New  Cases,  381. 

Opinion  by  Mr.  Justice  Dean,  May  21, 1900: 
On  December  10, 1890,  George  Westinghouse,  the  plaintiff, 
delivered  to  Sproul  &  Lawrence,  bankers  and  brokers,  doing 
business  in  Pittsburg,  certificates  for  600  shares  of  the  capital 
stock  of  the  Fuel  Gas  Company  of  the  par  value  of  $100  each ; 
the  stock  was  delivered  to  the  brokers  as  collateral,  for  the 
protection  of  Westinghouse's  account  with  the  brokers,  who 
largely  purchased,  carried  and  sold  different  stocks  for  him. 
On  each  certificate  was  the  usual  absolute  transfer  and  written 
sale  of  the  stock,  with  an  irrevocable  power  of  attorney  author- 
izing the  brokers  to  have  the  shares  transferred  to  themselves 
on  the  books  of  the  corporation  and  to  have  issued  to  themselves 
new  certificates  in  their  name ;  in  about  a  month  thereafter, 
they  were  transferred  to  the  brokers,  the  old  certificates  being 
surrendered  and  new  ones  issued  to  them ;  then  they  pledged  the 
new  securities  with  the  German  National  Bank  as  collateral  for 
the  payment  of  their  demand  note  of  $16,000.  Before  this  loan, 
the  brokers  had  borrowed  from  the  same  bank  $10,000  on  two 
other  notes,  making  their  indebtedness  $26,000  altogether; 
for  these  last  loans,  they  had  pledged  other  securities  as  collat- 
eral. 

Westinghouse  sometime  in  August,  1894,  and  several  times 
afterwards,  offered  to  pay  to  the  brokers  any  balance  due  from 
him  to  them,  on  a  redelivery  of  the  Fuel  Gas  Company  stock 
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and  other  stock  pledged  by  him ;  they  always  replied,  in  sub- 
stance, that  the  stocks  were  not  in  Uieir  possession  but  had 
been  repledged,  and  if  given  time  they  would  get  them.  Law- 
rence at  this  time  had  become  embarrassed  financially,  and 
afterwards  assigned  for  the  benefit  of  his  creditors.  Sproul 
withdrew  from  the  firm  in  1891,  leaving  Lawrence  as  successor 
in  the  business.  The  bank  became  importunate  for  repayment 
of  its  loans ;  Lawrence  solicited  financial  aid  from  Craig,  this 
appellant ;  he  communicated  with  the  bank,  and  learned  that 
the  brokers  had  repledged  to  the  same  bank  200  shares  of  stock 
of  the  "  Craig  Oil  Company,"  which  he  had  previously  deliv- 
ered to  them  for  a  special  purpose.  He  was  anxious  to  save 
his  own  stock,  and  it  was  agreed  between  him,  the  bank  and 
Lawrence,  the  broker,  that  the  latter  should  give  to  the  bank 
two  other  notes,  one  in  sum  of  $10,000,  the  other  for  |fl5,000 ; 
for  the  first,  Lawrence  was  to  pledge  as  collateral  800  shares 
of  Westinghouse  Machine  Company ;  for  the  second,  he  was 
to  pledge  the  Craig  Oil  Company  stock  and  the  500  shares  of 
Fuel  Gas  Company  stock,  and  small  blocks  of  other  stocks ; 
in  addition,  Craig  was  to  guarantee  payment  in  writing  on  the 
back  of  the  note,  which  he  did,  the  bank  stipulating  orally 
that  it  would  be  indulgent  to  Craig  in  exacting  payment 
Lawrence  afterwards  made  payment  to  the  amount  of  $5,000 
to  the  bank,  and  received  a  smaU  number  of  shares  of  other 
stocks  because  of  the  payment,  but  no  part  of  the  Oil  Company 
or  Fuel  Gas  Company  stock.  A  large  balance  of  the  guaranteed 
note  remaining  unpaid,  demand  was  made  for  payment  on  the 
guarantor,  Craig ;  he  paid  over  $10,000,  the  balance  due  to  the 
bank,  by  reason  of  his  liability  for  Lawrence,  and  leaving  still 
due  from  Lawrence  to  him,  over  $11,000.  The  bank,  having 
accepted  Craig  as  its  debtor,  and  received  his  money,  turned 
over  the  note  and  stock  pledged  to  him ;  the  firsts  notice  he 
received  that  Westinghouse  claimed  the  stock,  was  on  Octo- 
ber 26, 1896,  more  than  a  year  after  he  had  guaranteed  the  debt 
of  Lawrence,  and  a  considerable  time  after  he  had  made  large 
pajrments  and  the  stock  had  been  delivered  to  him.  Nearly  a 
year  afterwards,  with  notice  to  Westinghouse,  he  advertised 
the  stock  for  public  sale ;  immediately  Westinghouse  filed  this 
bill,  averring  his  ownership ;  that  the  brokers  had  no  authority 
to  pledge  the  stock  to  the  bank  and  that  the  bank  had  no  title 
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thereto,  which  would  warrant  it  in  parting  with  the  possession 
to  Craig.  The  answers  of  the  bank  and  Craig  deny  any  knowl- 
edge of  ownership  or  claim  by  Westmghouse  of  the  stock  at 
the  date  of  the  pledge,  guarantee  or  payment  by  Craig. 

The  case  was  fully  heard  by  the  court  below,  and  decree 
made,  that  the  title  to  the  stock  was  in  Westinghouse,  and  that 
Craig  should  surrender  it  to  him.  From  this  decree  we  have 
this  appeal 

In  the  case  of  Westinghouse  y.  Bank,  188  Pa.  630,  a  case 
like  this  in  some  of  its  facts,  and  argued  the  same  week,  a  sim- 
ilar decree  was  affirmed.  There  was  some  difference  of  opin^ 
ion  at  that  time  among  the  members  of  the  court,  as  to  whether 
the  principles  announced  in  that  case  were  applicable  in  this 
one,  and  therefore,  on  account  of  the  large  business  interest 
likely  to  be  affected,  we  ordered  this  reargument.  After  care- 
ful consideration  we  all  now  concur  in  the  opinion  that  there 
should  be  a  reversal. 

The  decree  of  the  court  below  here  is  based  solely  on  the 
ground  that  appellant  is  not  a  bona  fide  holder  for  value,  be- 
cause neither  he  nor  the  bank  made  inquiry  as  to  whether 
Lawrence  had  a  right  to  pledge  the  stocks.  It  will  be  noticed 
that  the  brokers  as  authorized  by  the  power  of  attorney  on  the 
back  of  the  certificates,  very  soon  after  they  came  into  their 
possession,  surrendered  them  to  the  company,  and  took  new 
certificates  in  their  own  names.  When  they  offered  them  to 
the  bank  as  collateral,  there  was  not  on  their  face,  anything 
to  suggest  that  Sproul  &  Lawrence  were  not  the  absolute 
owners ;  the  bank  accepted  them  as  collateral,  handing  their 
money  over  to  the  brokers  on  the  faith  of  them ;  then  they 
turned  them  over  to  Craig  when  he  paid  his  money  in  accord- 
ance with  his  obligation.  There  is  not  a  word  of  evidence 
dehors  the  certificate,  indicating  to  the  bank  or  Craig,  knowl- 
edge of  claim  by  another.  No  penalty  for  neglect  of  inquiry 
can  be  imposed,  unless  under  the  facts  inquiry  was  a  duty. 
But  of  whom  would  the  bank  or  Craig  inquire  ?  The  com- 
pany, on  the  face  of  the  certificates,  had  in  effect  said  ^*  Sproul 
&  Lawrence  have  paid  for  and  are  the  owners  of  500  shares  of 
our  stock,  and  we  so  certify ; "  when  they  pledged  them  to  the 
bank,  they  in  effect  declared,  "  these  certificates  are  ours ;  we 
have  paid  for  them  to  the  fuel  company,  and  want  to  borrow 
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money  on  them/'  Surely  the  bank  was  not  bound  to  suspect 
falsehood  in  both  the  fuel  company  and  the  brokers,  and  make 
fruitless  inquiry  of  all  the  business  men  in  Pittsburg  whether 
the  brokers  owned  the  stocks,  for  under  the  circumstances  any 
other  business  man  might  as  well  have  been  the  owner  sa  West- 
inghouse,  if  the  brokers  were  not  the  owners.  If  any  one  was 
in  fault  as  concerns  the  bank  and  Craig  it  was  the  original 
owner,  who  by  express  writing  declared  he  had  absolutely 
sold  and  transferred  the  certificates  to  Sproul  &  Lawrence, 
with  the  right  in  the  brokers  to  have  tliem  reissued  in  their 
own  names.  The  case  of  Westinghouse  v.  Bank,  supra,  is 
distinctly  different  in  its  facts.  The  knowledge  that  the  stock 
belonged  to  the  plaintiff  was  aflBrmatively  proved  in  that  case. 
The  decision  in  Ryman  v.  Gerlach,  158  Pa.  197,  also  cited  by  ap- 
pellant, was  put  upon  the  same  ground,  to  wit :  that  the  broker 
in  Philadelphia  knew  or  ought  to  have  known  that  his  own 
correspondent  was  selling  stocks  for  customers  and  not  for 
himself. 

We  hold  that  when  on  the  face  of  the  certificate  absolute 
ownership  appears  in  him  who  is  in  possession  of  it,  and  there 
is  no  evidence  outside,  showing  actual  or  constructive  notice, 
that  the  ownership  is  in  another,  the  party  taking  such  certifi- 
cate for  value  takes  title  thereto.  Where  loss  results,  the  owner 
who  puts  it  in  the  power  of  another  to  deal  with  the  instrument 
as  his  own,  must  bear  the  loss. 

The  decree  of  the  court  below  is  reversed  at  costs  <rf  ap^ 
pellee. 


x=xi  Diamond  Street,  Pittsburg. 

196         254  >  O 

20SC*383l 

"196         254       Appeala—CerUorari, 
204        *581       An  appeal  in  name  may  be  a  writ  of  error  or  a  certiorari  in  legal  eflfect, 
21 SC   150 1  ^jj^  .^  jg  necessary  in  eveiy  case  to  look  into  the  record  and  determine  at 
the  outset  whether  what  is  called  an  appeal  is  such  in  fact,  or  is  a  writ 
of  error  or  a  certiorari. 

Appeals — Certiorari — New  jurisdiclion—Judidal  abuse. 

Where  a  new  jurisdiction  is  created  by  statute  and  the  court  or  judge 
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exercising  it  proceeds  in  a  sommary  method  or  in  a  new  course  different 
from  the  common  law,  a  writ  of  error  does  not  lie,  bat  a  certiorari. 

(krUorari-'Tesiimony^Opinion  of  the  couri. 

On  a  certiorari  neither  the  testimony  nor  the  opinion  of  the  oonrt  below 
is  brought  with  the  record  into  the  appellate  court. 

AppedU-^Road  law— Act  of  May  16,  1891,  P.  L,  1^— Certiorari, 
Under  the  act  of  May  16,  1891,  no  appeal  lies  from  a  decision  of  the 
court  of  common  pleas  determining  whether  a  public  improvement  was 
petitioned  for  by  a  majority  in  interest  and  number  of  owners  of  property 
abutting  on  the  line  of  the  proposed  improvement ;  and  on  certiorari  the 
Snpieme  Court  has  no  authority  to  go  into  the  evidence  in  the  case  and 
review  the  findings  of  fact  that  a  proper  minority  had  petitioned  for  the 
improvement. 

Argued  March  14, 1900.  Appeal,  No.  197,  Oct.  T.,  1899,  by 
Pittsburg  Opera  House  Company  and  George  V.  Marshall, 
from  decree  of  C.  P.  No.  2,  Allegheny  Co.,  April  T.,  1899, 
Ko.  703,  sustaining  exceptions  to  master's  report  on  petition 
to  widen  Diamond  street  in  the  city  of  Pittsburg.  Before  Mo- 
CoLLUM,  Mitchell,  Dean,  Fell  and  Brown,  JJ.  Af- 
firmed. 

Exceptions  to  report  of  master  on  petition  for  widening  Dia- 
mond street  in  the  city  of  Pittsburg. 

From  the  record  it  appeared  that  the  proceedings  were  under 
the  act  of  May  16, 1891.  The  case  was  referred  by  agreement 
to  Thomas  Herriott,  Esq.,  as  master,  who  reported  that  twenty 
owners  of  property  abutting  on  the  street  had  signed  the  peti- 
tion, and  that  the  owners  of  twenty  properties  had  not  signed  it. 
He  therefore  recommended  that  the  ordinance  passed  in  puiv 
suance  of  it  should  be  quashed.  On  exceptions.  White,  P.  J., 
found  as  a  fact  that  there  had  been  twenty-one  petitioners  and 
eighteen  nonpetitioners.  Exceptions  to  the  master's  report 
were  accordingly  sustained,  and  the  ordinance  was  approved. 

Mrrors  assigned  were  in  sustaining  exceptions  to  the  master's 
Teport,  and  in  approving  the  ordinance. 

D.  T.  Watson  J  of  Watson  ^  McOUave^  with  him  Dalzell 
Scott  ^  Gordon  and  W.  F.  McOook^  for  appellants. — The  juris- 
diction of  this  court  to  review  all  proceedings  in  the  lower 
court  is  not  to  be  frittered  away  or  lessened  by  ingenious  rea- 
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soning,  but  is  to  be  upheld  and  sustained :  Appeal  of  the  C!om- 
missioners  of  Northampton  County,  67  Pa.  458 ;  Act  of  May  22, 
1722 ;  Pollard's  Petition,  127  Pa.  622 ;  Matter  of  Bryson'a 
Road,  2  Penrose  &  Watts,  210 ;  Kimber  v.  Schuylkill  County, 
20  Pa.  868;  Jones  v.  Tathain,  20  Pa.  410;  President,  etc., 
of  Schuylkill  Nav.  Co.  v.  Thobum,  7  Serg.  &  R.  418 ;  Citizens 
Gas-Light  Co.  v.  Board  of  Assessors,  89  N.  Y.  81 ;  In  re  Lau- 
terjung,  48  N.  Y.  Superior  Ct.  808 ;  People  v.  Smith,  46  N.  Y. 
776 ;  People  v.  Assessors  of  the  City  of  Albany,  40  N.  Y.  154. 

It  is  sometimes  stated  that  the  certiorari  only  brings  up  the 
record,  and,  while  this  is  true,  what  constitutes  the  record  in 
one  case  may  be  quite  different  from  what  constitutes  it  in 
another.  The  decisions  in  this  court  are  full  and  illustrate 
and  explain  what  constitutes  the  record  in  several  different 
cases :  Kimber  v.  Schuylkill  County,  20  Pa.  868 ;  Matter  of 
Bryson's  Road,  2  Penrose  &  Watts,  208 ;  Com.  y.  Richards,. 
181  Pa.  209 ;  Pollard's  Petition,  127  Pa.  608 ;  Fleming  &  Son'a 
Petition,  127  Pa.  628 ;  Carlson's  License,  127  Pa.  830;  Robb'a 
Nomination,  188  Pa.  212 ;  Vaux's  App.,  109  Pa.  608 ;  Shippen 
V.  Gaines,  17  Pa.  88. 

It  will  be  noticed  that  in  all  the  license  cases  this  court  ex* 
amined  the  petition,  the  remonstrance,  where  there  was  one^ 
and  the  opinion  of  the  court,  to  ascertain  if  there  had  been  & 
judicial  hearing,  and  whether  the  license  was  refused  for  a  legal 
reason.  If,  from  the  opinion,  it  appeared  that  the  license  was. 
refused  for  an  illegal  reason,  this  court  as  in  Pollard's  case,  re- 
versed. 

If  powei  of  the  lower  court  was  improperly  and  illegally  ex- 
ercised; if  on  admitted  facts  the  court  decided  contrary  to- 
law,  then  this  court  may,  and  it  becomes  its  duty,  upon  proper 
application  made  to  revise,  and,  in  a  proper  case,  reverse  the 
court  below  where  its  decree  is  based  upon  such  erfoneous  deci- 
sion :  In  re  Germantown  Ave.,  99  Pa.  479;  People  v.  Goodwin, 
6  N.  Y.  571 ;  People  v.  Van  Alstyne,  82  Barb.  (N.  Y.)  181 ; 
Curtis  V.  Wilcox,  74  Mich.  69 ;  2  Dillon's  Municipal  Corpora- 
tions (4th  ed.),  sec.  928;  Jackson  v.  The  People,  9  Mich. 
Ill ;  Milwaukee  Ircm  Co.  v.  Schubel,  29  Wis.  444 ;  Chase  v. 
Miller,  41  Pa.  412 ;  People  v.  Smith,  46  N.  Y.  772. 

Even  if  the  act  expressly  stated  that  the  decision  of  the  court 
of  common  pleas  should  be  final,  the  Supreme  Court  would  still 
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have  jurisdiction  to  review  its  decision  upon  certiorari :  Mauch 
Chunk  V.  Nescopeck,  21  Pa.  46  ;  Sunbury  v.  Dauphin,  1  Am. 
Law  Jour.  77. 

t7.  H.  Bealj  with  him  Knox  ^  Reed  and  Clarence  Burleigh^ 
for  appellee. — ^The  decision  of  the  court  of  common  pleas,  that 
the  petition  for  the  improvement  was  signed  by  a  majority  in 
number  and  interest  of  the  owners  of  property  abutting  on 
the  line  of  the  proposed  improvement,  and  approving  the  or- 
dinance, is  final  and  conclusive,  and  no  appeal,  therefore,  lies 
to  this  court:  Ruhlman  v.  Com.,  5  Binney,  24;  Gangewere's 
App.,  61  Pa.  342;  Thomas  v.  Upper  Merion  Twp.,  148  Pa.  116 ; 
Annexation  to  Camp  Hill  Borough,  142  Pa.  511;  Annexation 
to  Elk  Twp.  School  District,  146  Pa.  1 ;  Robb's  Nomination, 
188  Pa.  212. 

By  a  review  of  the  regularity  of  the  inferior  tribunal's  pro- 
ceedings is  meant  an  inquiry  whether  the  form  of  proceeding 
legally  applicable  to  the  case  was  followed,  and  not  whether  the 
rulings  of  the  court  upon  the  law  and  the  evidence  and  in  the 
application  of  the  law  to  the  facts  were  correct :  Carpenter's 
Case,  14  Pa.  486 ;  Appeal  of  Commissioners  of  Northampton 
County,  57  Pa.  452 ;  Esling's  App.,  89  Pa.  205  ;  In  re  German- 
town  Ave.,  99  Pa.  479 ;  Election  Cases,  65  Pa.  20 ;  In  re  Kens- 
ington &  Oxford  Turnpike  Co.,  97  Pa.  260 ;  Com.  v.  GiDespie, 
146  Pa.  546;  Com.  v.  Ramsay,  166  Pa.  642. 

That  neither  the  evidence,  the  report  of  the  master  nor  the 
opinion  of  the  court  below  is  any  part  of  the  record  before  this 
court  in  the  present  case,  is,  we  think,  clearly  shown  by  the  fol- 
lowing cases  :  Bradford  Twp.  v.  Goshen  Twp.,  57  Pa.  495 ;  In 
re  Road  in  Upper  Dublin  and  Whitemarsh  Twps.,  94  Pa.  126 ; 
Com.  V.  Ramsay,  166  Pa.  642. 

It  is  further  suggested  that  this  court  will  examine  as  to 
whether  the  court  below  decided  questions  of  law  arising  dur- 
ing the  consideration  of  the  case  contrary  to  law.  The  plain 
answer  to  this  proposition  is,  that  to  so  hold  would  be  to  give  to 
a  writ  of  certiorari  the  whole  legal  effect  of  a  writ  of  error,  and 
this  certainly  it  does  not  have  :  In  re  Hamilton  Street,  148  Pa. 
640 ;  Com.  v.  Ramsay,  166  Pa.  642 ;  Pollard's  Petition,  127  Pa. 
507 ;  Union  Canal  Co.  v.  Keiser,  19  Pa.  134 ;  Penna.  R.  Co.  v. 
German  Lutheran  Congregation,  53  Pa.  445. 
Vol.  cxcvi — 17 
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Opinion  by  Mr.  Justice  Dean,  May  21, 1900 : 
Diamond  street,  or  alley,  in  the  city  of  Pittsburg  coniiects 
two  of  the  principal  streets.  Wood  and  Smithfield ;  it  also  ex- 
tends from  Wood  to  East  Diamond  street.  Between  Wood 
and  Smithfield,  it  is  now  twenty-five  feet  wide,  and  between 
Wood  and  East  Diamond  only  twenty  feet.  For  some  years, 
there  has  been  a  demand  that  it  be  widened  because  public  in- 
terests and  convenience  so  required.  On  November  28, 1898,  a 
petition  was  presented  to  councils  by  the  owners  of  proi)erty 
fronting  on  the  street,  praying  for  the  passage  of  an  ordinance 
to  widen  the  street  between  Smithfield  and  East  Diamond  to 
a  uniform  width  of  fifty  feet.  An  ordinance  to  that  effect 
was  adopted  unanimously  by  councils.  The  action  of  councils 
was  taken,  under  the  10th  section  of  the  general  act  of  1891, 
which  provides  that  a  majority  in  interest  and  number  of  prop- 
erty owners,  whose  property  fronts  on  the  line  of  the  proposed 
improvement  shall  petition  for  the  same ;  and  further,  that  any 
person  interested  and  denying  the  fact  that  said  petition  was 
so  signed,  may  appeal  within  sixty  days  to  the  court  of  com- 
mon pleas,  and  there  present  a  petition,  setting  forth  the  facts, 
whereupon  said  court  should  inquire  and  determine  whether 
said  improvement  was  petitioned  for  by  the  required  majority, 
and  if  said  court  should  find  that  it  was  not  so  petitioned  for, 
it  should  quash  the  ordinance,  but  if  it  should  find  it  was  so 
petitioned  for,  it  should  approve  the  ordinance.  Under  this 
provision  the  Opei*a  House  Company  and  Marshall  appealed, 
and  presented  their  petition,  denying  that  the  petition  to  coun- 
cils had  been  signed  by  a  majority  in  interest  and  number  of 
property  ownera  fronting  on  the  line  of  the  proposed  improve- 
ment. The  court,  after  full  hearing,  decided  that  the  petition- 
ers to  councils  were  a  majority  in  number  and  interest,  and 
therefore  approved  the  ordinance.  From  that  decree  comes 
this  appeal,  assigning  for  error  the  conclusion  of  the  court,  to 
wit :  that  a  majority  in  interest  and  number  of  property  owners- 
on  the  line  of  the  proposed  improvement  had  signed  the  peti- 
tion to  councils. 

The  first  question  raised  is  by  appellee,  the  city,  which  moves 
to  quash  the  appeal  for  want  of  jurisdiction  in  this  court  to  re- 
view the  proceedings  in  the  court  below.  This  case  is  named  in 
the  writ  appeal  and  certiorari  ;  is  it  one  or  both?    In  Rand  v. 
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King,  134  Pa.  641,  it  is  said,  ''  An  appeal  in  name  may  therefore  be 
a  writ  of  error,  or  a  certiorari  in  legal  effect ;  and  it  is  neces- 
sary in  every  case  to  look  into  the  record  and  determine  at  the 
outset  of  our  examination,  whether  what  is  called  an  appeal,  is 
such  in  fact,  or  is  a  writ  of  error  or  a  certiorari."  And  in  An- 
nexation to  Camp  Hill  Borough,  142  Pa.  511,  it  was  held  that 
the  act  of  May  9,  1889,  did  not  extend  the  right  of  review  or 
modify  its  exercise.  "It  simply  provides  that  all  appellate 
proceedings  in  the  Supreme  Court,  heretofore  by  writ  of  error, 
appeal  or  certiorari,  shall  hereafter  be  taken  in  a  proceeding  to 
be  called  an  appeal." 
The  petition  of  appellants  to  the  court  below  avers  : 
**  That  in  the  said  act  of  assembly  it  is  provided  that  councils 
shall  have  no  jurisdiction  to  widen  any  street  or  alley,  unless 
they  are  first  petitioned  so  to  do  by  a  majority  in  interest  and 
number  of  the  owners  of  property  abutting  on  the  line  of  the 
improvement. 

"  That  prior  to  the  passage  of  the  ordinance  a  petition  was 
presented  to  councils  by  cei*tain  parties,  who  alleged  that  they 
were  a  majority  in  numbers  and  interest  of  the  abutting  prop- 
erty owners. 

"  That  the  persons  who  signed  the  petition  are  not  a  major- 
ity in  either  interest  or  number  of  the  owners  of  property  abut- 
ting upon  the  proposed  improvement." 

Then  in  response  to  the  rule  to  show  cause,  the  city  answers 
by  a  specific  denial  of  these  averments,  and  alleges  that  the 
petitioners  to  councils  did  constitute  a  majority  both  in  num- 
ber and  interest.  This  raised  an  issue  of  pure  fact,  which  in 
an  action  at  law  would  have  been  submitted  to  a  jury  under 
proper  instructions  from  the  court.  Then  on  inspection  of  the 
twelve  assignments  of  error  preferred  before  us,  we  discover 
that  every  one  of  them  accuses  the  court  below  of  error  in  its 
finding,  of  the  fact  raised  by  this  issue.  No  abuse  of  discre- 
tion is  alleged  only  a  mistaken  exercise  of  it.  Nor  is  it  intimated 
that  the  court  overstepped  the  boundary  of  its  power.  Have 
we  jurisdiction  to  review  this  discretion,  thus  exercised,  on 
appeal  ?  The  jurisdiction  of  tiie  court  below  was  purely  statu- 
tory. The  legislature  might  have  conferred  on  councils  the 
right  to  widen  the  street  without  being  first  petitioned  to  do 
so  by  a  majority  in  interest  and  number  of  property  owners ; 
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it  might  have  stopped  just  there ;  but  it  went  further  and  not 
only  made  the  petition  a  condition  precedent,  but  gave  a 
right  of  appeal  to  the  common  pleas  within  sixty  days  by 
any  one  interested.  The  statute  however  gave  no  further 
remedy  to  the  discontented  property  owner.  The  purpose, 
doubtless,  was  to  prevent  the  delay  incident  to  prolonged 
litigation  over  a  public  improvement  which  touched  on  the 
property  rights  of  individuals.  Judicial  observation  has  taught 
us  that  of  which  the  legislature  was  not  ignorant,  that  of  all 
contentions  which  promote  belligerency  and  bitterness,  with 
their  consequent  pertinacity  of  purpose  those  which  arise  from 
the  exercise  of  the  right  of  eminent  domain  are  the  most  fre- 
quent and  conspicuous.  This  then  being  an  appeal  on  the 
merits  with  no  statutory  right  of  review  in  this  court,  let  us 
notice  the  decisions. 

The  doctrine  is  thus  stated  by  Mr.  Chief  Justice  Tilghman, 
in  Ruhlman  v.  Commonwealth,  5  Binney,  24,  decided  in  1812 : 
"  The  general  rule  is  that  where  a  new  jurisdiction  is  created 
by  statute,  and  the  court  or  judge  exercising  it  proceeds  in  a 
summary  method  or  in  a  new  course  different  from  the  common 
law,  a  writ  of  error  does  not  lie  but  a  certiorari." 

In  Gangewere's  Appeal,  61  Pa.  342,  it  was  held  that  where 
township  officers  were  authorized  to  appeal  from  the  decision 
of  the  auditors  upon  the  settlement  of  their  accounts,  to  the 
court  of  common  pleas,  that  the  decision  of  the  court  of  common 
pleas  was  final.  In  the  opinion  of  Mr.  Chief  Justice  Thompson, 
this  is  said  :  "  The  act  of  April  15, 1834,  provided  for  an  appeal 
by  township  officers  from  the  settlement  of  their  accounts,  to  the 
court  of  conmon  pleas ;  but  theje  is  no  provision  for  an  appeal 
from  the  decision  of  the  latter  to  this  court,  and  as  the  whole 
system  is  statutory  we  cannot  assume  jurisdiction  of  such  an 
appeal  without  statutory  authority." 

To  the  same  effect  are  Thomas  v.  Upper  Merion  Twp.,  148 
Pa.  116,  Camp  Hill  Borough,  supra,  Annexation  to  Elk  Twp. 
School  Dist.,  146  Pa.  1,  and  many  other  cases,  the  last  being 
Robb's  Nomination,  188  Pa.  212,  decided  only  two  years  ago. 

Appellants  apparently  concede  the  weight  and  uniformity 
of  the  authorities  on  this  question,  viewing  the  writ  as  an  ap- 
peal. But  it  is  argued,  treating  the  writ  as  a  certiorari,  the 
record  brings  up  the  councilmanic  petition  as  part  of  it,  and 
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this  court  determines  whether,  as  a  legal  conclusion,  the  statu- 
tory requisites  have  been  complied  with.  The  court  below,  it 
is  true,  does  determine  whether  the  petition  meets  the  require- 
ments of  the  statute,  but  it  arrives  at  such  determination  by 
first  finding  the  fact  on  which  alone  that  conclusion  is  based.  If 
the  fact  which  it  found  from  the  evidence,  was  that  a  majority  in 
interest  and  number  of  the  propert}'^  owners  had  signed  the  peti- 
tion, its  legal  conclusions  were  correct  however  mistaken  may 
have  been  the  findings  of  fact  or  however  unsound  the  reasoning 
or  unwarranted  the  inferences  which  led  up  to  such  finding ;  it 
was  a  judgment  of  law  on  the  facts,  and  not  one  dictated  by 
any  irregularity  in  the  proceedings,  or  abuse  of  authority  by 
counciLs  or  court.  To  pass  on  the  case,  we  would  have  to  take 
up  the  evidence,  and  ascertain  if  it  warranted  the  finding  of 
facts.  This  we  cannot  do  on  a  certiorari.  In  Election  Cases, 
65  Pa.  20,  Agnew,  J.,  in  delivering  the  opinion  of  the  court, 
citing  many  of  the  cases,  and  repeating  what  LoWBiE,  C.  J., 
said  in  Ewing  v.  Filley,  43  Pa.  384,  says :  **  That  neither  the 
testimony  nor  the  opinion  of  the  court,  is  brought  with  the 
record  by  a  certiorari,  lias  been  reiterated  over  and  over  again." 
Put  aside,  then,  this  testimony  and  opinion  of  the  court,  what 
record  have  we  ?  A  petition,  regular  in  form  under  the  act, 
purporting  to  be  signed  by  a  majority  of  the  property  ownem 
in  interest  and  number,  along  the  line  of  the  proposed  improve- 
ment, accepted  as  such  by  councils,  and  an  ordinance  passed 
in  accordance  theremth  ;  an  appeal  to  the  court  within  sixty 
days,  and  petition  denying  the  material  averments  of  fact  in 
the  petition  to  councils ;  a  rule  on  the  city  to  show  cause  why 
the  ordinance  should  not  be  quashed ;  an  answer  thereto,  re- 
averring  the  facts  of  the  original  petition  ;  a  hearing  by  the 
court,  followed  by  a  decree  approving  the  ordinance.  So  far 
as  we  have  jurisdiction  to  inquire,  the  proceeding  by  the  record 
is  regvdar  throughout,  and  although  complaint  is  made  by  ap- 
pellants of  vagueness  in  the  legislative  directions,  as  to  the 
form  of  the  remedy,  they  practically  concede,  that  the  record, 
to  the  extent  we  have  just  noticed,  is  regular ;  they  only  argue 
that  is  not  all  of  it ;  we  think  it  is,  and  decline  to  go  outside 
to  indulge  in  a  review  of  the  merits,  over  which  the  statute 
has  given  us  no  jurisdiction. 

The  eminent  counsel  for  appellant  has  cited  many  cases 
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which  it  is  argued  would  warrant  this  court  in  an  inquiry  into 
the  evidence  on  which  the  finding  of  fact  by  the  court  below  is 
based.  A  careful  consideration  of  them  convinces  us  that  not 
one  of  them  goes  so  far  as  we  are  asked  to  go  in  the  case  before 
us.  In  Kimber  v.  Schuylkill  County,  20  Pa.  368,  on  a  certiorari, 
the  statutory  reasons  for  dismissing  the  appeal  from  taxation, 
did  not  appear  of  record;  here,  they  do  appear  of  record.  In 
Bryson  Road  Case,  2  P.  &  W.  208,  this  court  quashed  the  en- 
tire proceeding  because  it  did  not  appear  of  record  that  the  jury 
of  view  was  swora ;  before  reaching  a  decree,  depositions  were 
read  to  ascertain  what  was  the  fact  in  that  particular,  because 
the  act  of  assembly  expressly  enjoined  they  should  be  sworn 
before  they  performed  their  duties.  We  gather,  from  the  mea- 
ger i-eport  of  the  case,  that  it  did  not  appear  of  record  that  the 
jurors  were  not  sworn,  and  the  court  looked  into  the  deposi- 
tions to  ascertain  whether  there  had  been  an  omission  to  put 
an  important  fact  upon  record.  In  Commonwealth  v.  Richards, 
131  Pa.  209,  this  court  on  an  appeal  from  the  decree  of  the 
court  of  quarter  sessions  on  a  charge  of  desertion,  held  that  a 
deed  of  separation  set  out  at  length  in  a  bill  of  exceptions  to 
an  offer  of  testimony,  barred  any  decree  for  support  The 
deed  was  made  part  of  the  record,  and  came  up  with  a  bill  of 
exceptions.  Then  follows  the  citation  of  a  number  of  liquor 
cases  which  reached  tliis  court  on  certiorari.  We  concede 
that  the  constructions  first  given  a  new  statute  may  sometimes 
be  apparently  inconsistent,  but  we  came  to  a  settled  conclusion 
to  which  we  have  adhered,  in  Pollard's  Petition,  127  Pa.  608, 
thus: 

'"We  are  in  no  doubt  as  to  our  power  to  revise  the  decision 
below  on  this  writ.  .  .  .  The  granting  of  wholesale  licenses  is 
a  matter  specially  committed  by  acts  of  assembly  to  the  courts 
of  quarter  sessions.  Upon  the  writ  of  certiorari  you  may  re- 
view their  proceedings,  so  far  as  to  see  whether  they  have  kept 
within  the  limits  of  the  powers  thus  conferred  and  have  exer- 
cised them  in  conformity  with  law.  We  are  of  the  opinion 
that  those  powers  have  been  exceeded  in  this  instance,  and  that 
upon  the  face  of  this  record,  the  petitioner  was  entitled  to  her 
license." 

In  the  case  before  us  it  is  not  alleged  the  court  below  ex- 
ceeded its  powers,  or  that  in  the  exercise  of  them  it  did  not 
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conform  to  the  law.  The  argument  is  it  was  mistaken  as  to 
the  controlling  fact  and  was  therefore  wrong  in  its  conclusions 
of  law  therefrom. 

In  the  election  cases  cited,  McCowin's  Appeal,  165  Pa.  233, 
and  others,  we  examined  the  ballots  to  ascertain  if  they  had 
been  marked  as  the  statute  required.  The  ballots  were  clearly 
part  of  the  record,  just  as  the  petition  to  councils  here  is  part 
of  the  record ;  having  them  before  us,  we  were  bound  to  ascer- 
tain from  their  face,  whether  the  marking  conformed  to  the 
statute ;  we  went  no  further ;  we  did  not  go  behind  the  ballot 
to  inquire  whether  the  voter  was  qualified.  Here  if  it  were 
alleged  the  petition  to  councils  did  not  conform  on  its  face  to 
the  statute  we  would  be  bound  to  ascertain  whether  it  did ; 
but  we  cannot  go  back  of  it  to  inquire  whether  the  petitioners 
told  the  truth.  As  we  have  already  said,  we  think  there  is  no 
authority  which  would  warrant  us  on  a  certiorari,  in  going  into 
the  evidence  in  this  case;  therefore  the  writ  is  quashed  at  costs 
of  appellants. 


Ricks  V.  Flynn. 
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Negligence — Master  and  servant— Fellow-servant — Vice  principal^Suit-  |  196        263 

able  appliances.  19  SC  *469 

1   19  SP   470 
It  is  the  duty  of  a  master  to  provide  his  servants  with  a  safe  place  in  •*      ^^ — — 

which  to  work,  with  proper  and  suitable  tools  and  machinery  with  whicW^^^       ^263 j 

to  perform  their  work,  with  suitable  materials,  with  reasonably  competent)- — ^^^^1 

fellow-workmen  with  whom  to  work,  and  with  such  instruction  to  thel  l^^ 


young  and  inexperienced  as  may  be  necessary  to  warn  them  against  the 
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268 
peculiiir  dangers  incident  to  the  kind  of  work  in  which  they  are  engaged  J  210        1570 

If  an  employee  be  placed  in  a  position  to  represent  his  employer  so  as  p  27  SC  *520 
to  have  absolute  control  and  entire  charge  of  the  work,  or  a  distinct  and    196        263| 
separate  branch  of  it,  then,  in  the  performance  of  his  duties  in  such  rep-  J^J^       '  38[ 

resentative  capacity,  he*takes  the  place  of  the  employer,  and  his  acts  are .-  ^^ ^^^ 

those  of  his  principal.    An  employer  is  likewise  responsible  for  the  acts  |  220       ^84 
of  his  employee  if  he  entrusts  him  with  the  performance  of  an  imperative 
duty  absolutely  obligatory  upon  the  employer. 

The  grade  or  rank  of  a  servant  for  whose  conduct  the  employer  is 
sought  to  be  made  liable  is  not  the  test  of  the  employer's  responsibility. 
It  is  the  character  or  nature  of  the  act  of  the  employee  which  causes  the 
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injuiy,  that  determines  the  liability  of  the  employer.  If  the  act  or  thing 
done  resulting  in  the  injury  to  the  employee,  is  a  duty  imposed  upon  the 
employer,  the  negligent  performance  of  it  by  an  employee  of  any  grade, 
will  render  the  employer  liable ;  but  if  such  act  was  in  the  line  of  the  or- 
dinary workman's  duty  as  an  employee,  then  the  employer  is  not  responsi- 
ble although  the  offending  employee  was  a  vice  principal  in  charge  of 
the  work  generally. 

Where  the  foreman  of  a  gang  of  workmen,  even  if  he  is  assumed  to  be 
a  vice  principal  under  his  general  employment,  undertakes  the  work  of 
one  of  his  gang,  and  so  negligently  performs  it  that  another  of  bis  work- 
men is  injured,  he  will  be  deemed  a  fellow-servant  of  the  injured  man, 
and  his  eiuploN'er  will  not  be  liable  for  his  negligence. 

A  foreman  of  a  gang  of  workmen  engaged  in  mising  stone,  according 
to  I  he  plaintiff's  evidence,  had  full  control  of  his  men  with  power  to  em- 
ploy and  discharge  them  and  in  other  respects  was  a  vice  piinoipal.  Ac- 
cording to  the  defendant's  evidence,  he  was  an  ordinal^  foreman.  The 
gang  WHS  engaged  in  raising  stone  to  a  wall.  The  stones  were  raised  by 
means  of  a  derrick.  Steel  tongs  were  attached  to  the  chain  of  the  derrick. 
In  each  of  two  opposite  sides  of  a  stone  holes  would  be  bored,  and  the 
tongs  would  be  inserted  in  them.  A  signal  would  be  given  to  the  engineer 
and  the  stone  would  be  raised.  While  engaged  in  this  work  on  the  day 
when  plaintiff,  who  was  one  of  the  gang,  was  injured,  the  foreman  took 
tiie  place  of  a  workman  whose  duty  it  was  to  hook  the  tongs  on  a  sjone,  • 
and  without  waiting  for  the  second  hole  in  one  of  the  stones  to  be  bored 
chi-^pod  the  tongs  on  the  stone,  and  impatiently  ordered  the  engineer  to 
niise  it.  The  stone  slipped  from  the  tongs,  fell  and  injured  the  ])laintiff. 
Held  (I)  that  the  foreman  whether  a  vice  principal  or  not  under  his  gen- 
eml  employment,  was  a  fellow-servant  of  the  plaintiff  in  the  work  of  rais- 
ing the  Ktone  which  caused  the  accident;  (2)  that  the  drilling  of  holes  in 
the  stones  was  not'  an  absolute  duty  imposed  on  the  employer,  since  the 
holes  were  not  appliances  or  tools,  but  merely  a  means  of  adjusting  the 
machinery  to  the  material  being  removed ;  (3)  that  under  the  evidence 
binding  instructions  should  have  been  given  for  defendants. 

Dean,  J.,  dissented. 

Argued  March  20,  1900.  Appeal,  No.  19,  Jan.  T.,  1900,  by 
defendants,  from  judgment  of  C.  P.  No.  3,  Phila.  Co.,  Dec.  T., 
1897,  No.  417,  on  verdict  for  plaintiff  in  case  of  William  Ricks 
V.  Patrick  H.  Flynn,  Michael  Coffey,  John  M.  Sharp  and  Michael 
Connoly,  trading  as  P.  H.  Flynn  &  Co.  Before  Green,  C.  J., 
Dean,  Fell,  Brown  and  Mestrezat,  JJ.    Reveraed. 

Trespass  for  personal  injuries. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
Verdict  and  judgment  for  plaintiff  for  $6,240.     Defendant 
appealed. 
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Urror  assigned  was  in  refusing  to  give  binding  instructions 
for  defendants. 

Frank  P.  Prichard  and  Richard  P.  White^  with  them  Joseph 
ff.  Taulane^  ior  appellants. — The  defendants  did  not  place 
Snyder  in  the  entire  charge  of  the  work  without  exercising  any 
discretion  or  oversight  of  their  own:  Randall  v.  B.  &  O. 
R.  R.  Co.,  109  U.  S.  478 ;  Quebec  S.  S.  Co.  v.  Merchant,  133 
U.  S.  375;  New  York,  etc.,  R.  R.  Co.  v.  Bell,  112  Pa.  400; 
Lehigh  Valley  R.  R.  Co.  v.  Jones,  86  Pa.  432 ;  Spancake  v. 
Phila.  &  R.  R.  R.Co.,  148  Pa.  184;  McGinley  v.  Levering,  162 
Pa.  366;  Ross  v.  Walker,  139  Pa.  42;  Prevost  v.  Citizens 
Ice,  etc.,  Co.,  185  Pa.  617 ;  New  England  R.  R.  Co.  v.  Con- 
roy,  175  U.  S.  323;  Coulson  v.  Leonard,  77  Fed.  Repr.  638; 
Alaska  Mining  Co.  v.  Whelan,  168  U.  S.  86 ;  Northern  Pac. 
R.  R.  Co.  V.  Peterson,  162  U.  S.  346 ;  Briegal  v.  Southern  Pac. 
R.  R.  Co.,  98  Fed.  Repr.  958. 

The  defendants  did  not  delegate  to  Snyder  any  of  the  abso- 
lute duties  imposed  upon  them  as  employers:  Ross  v.  Walker, 
139  Pa.  42 ;  Prescott  v.  Ball  Engine  Co.,  176  Pa.  469. 

Micliael  J.  Ryan^  with  him  (}eorge  McG-owan^  for  appellee. — 
The  question  as  to  whether  Snyder  was  a  vice  principal  was 
under  the  disputed  evidence  one  of  fact.  As  such  it  was  the 
province  of  the  jury  to  decide :  Coulson  v.  Leonard,  77  Fed. 
Repr.  538 ;  Evilhock  v.  Phila.,  etc.,  R.  R.  Co.,  169  Pa.  592. 

The  drilling  of  the  holes  was  an  absolute  duty  cast  upon  the 
master,  from  which  nothing  but  performance  could  relieve  him : 
Prevost  V.  Citizens'  Ice,  etc.,  Co.,  185  Pa.  617. 

Opinion  by  Mr.  Justice  Mbstrezat,  May  21, 1900 : 
This  is  an  action  of  trespass  brought  by  a  servant  to  recover 
damages  for  personal  injuries  which  he  alleges  he  sustained  by 
reason  of  the  negligence  of  his  master. 

At  the  time  the  plaintiff  received  his  injuries,  he  was  in  the 
service  of  defendants,  who  were  then  engaged  in  constructing  for 
the  city  of  Philadelphia  a  portion  of  the  subway  for  the  tracks 
of  the  Philadelphia  and  Reading  Railroad.  The  men  employed 
in  this  work  were  divided  into  squads  or  gangs  known  as 
the  digger  and  mason  gangs,  with  a  separate  foreman  for  each. 
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The  gangs  were  independent  of  each  other.  A  mason's  gang 
consisted  of  masons,  two  laborers,  a  "  tagman, "  and  men  on  the 
cars  to  hook  the  stone  with  "  dogs, "  an  engineer  and  a  foreman. 
On  the  day  of  the  accident  two  gangs  of  masons  were  engaged 
in  building  a  portion  of  the  retaining  wall  in  the  subway  between 
Seventeenth  and  Eighteenth  streets.  Snyder  was  foreman  of 
one  of  these  gangs  and  Ricks,  the  plaintiff,  was  a  laborer  in  the 
same  gang.  His  duty  was  to  attend  the  masons.  The  large 
stones  used  in  the  construction  of  the  retaining  wall  were  re- 
moved from  the  cars  to  the  wall  by  means  of  a  crane  or  derrick, 
operated  by  a  steam  engine.  Steel  "  dogs  "  or  tongs  were  at- 
tached to  the  chain  of  the  derrick.  In  each  of  two  opposite  sides 
of  a  stone,  holes  of  not  less  than  one  inch  in  depth  were  bored, 
and  the  "  dogs  "  having  been  inserted  in  them,  the  engineer 
would  raise  the  stone  and  the  tagman  with  a  rope,  would  swing 
it  to  its  place  on  the  wall.  This  was  the  usual  and  customary 
method  of  carrying  stones  from  the  car  to  their  proper  position 
on  the  wall.  On  July  9,  1897,  the  day  of  the  accident,  Snyder 
was  in  charge  of  his  gang  of  masons,  and,  taking  the  place  of  an 
employee  whose  duty  it  was,  hooked  the  dogs  on  a  large  stone 
and  ordered  the  engineer  to  raise  it.  When  the  stone  was  being 
swung  from  the  car  to  the  wall  it  fell  from  the  tongs  and,  strik- 
ing a  brace  on  which  the  plaintiff  stood,  threw  him  behind  the 
stone,  causing  the  injuries  for  which  this  action  was  brought 
The  stone  fell  because  it  was  raised  from  the  car  without  having 
the  dogs  inserted  in  holes  on  two  opposite  sides  of  it,  or  other- 
wise securely  fastened  upon  it.  Snyder  knew  there  was  but 
one  hole  in  the  stone  when  he  placed  the  tongs  on  it  and  ordered 
the  engineer  to  raise  it. 

The  plaintiff  and  one  of  his  witnesses  testified  in  regard  to 
Snyder's  duties  and  the  character  of  his  employment.  On  this 
point  the  plaintiff  testified  substantially  that  Snyder's  duties 
were  to  see  that  the  stones  were  put  in  their  places  and  set  right 
in  the  wall,  that  he  was  boss  over  the  work  in  his  section,  told 
the  men  what  to  do,  employed  and  discharged  men  and  had  full 
control  over  the  men  in  his  gfang  and  that  the  witness  knew  of 
no  one  over  or  superior  to  Snyder  in  control  of  the  work.  The 
only  other  witness  called  by  the  plaintiff,  who  testified  to 
Snyder's  position  was  Thomas  Burrell,  a  laborer  in  an  adjoin- 
ing mason's  gang.     He  saw  the  accident.     Relative  to  Snyder's 
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duties  and  the  nature  of  his  employment,  Burrell  testified  as 
follow;  "Q.  When  you  say  foreman,  what  were  his  duties? 
A.  He  had  to  see  that  every  hole  was  drilled  and  the  stone  was 
lowered.  If  the  hole  was  not  drilled  to  suit  him  he  discharged 
a  man.  Q.  Had  he  full  power  over  the  men  to  hire  and  dis- 
charge ?  A.  Full  power  over  the  men  to  hire  and  discharge. 
Q.  And  placing  the  stones  in  position  ?  A.  Yes ;  and  he  takes 
the  measurement  of  all  lengtlis."  The  manner  in  which  the 
accident  occurred  is  thus  described  by  Burrell :  "  Q.  What  did 
Mr.  Snyder  do  there  ?  A.  Mr.  Snyder  was  the  head  boss  over 
the  masons.  Q.  What  did  he  do?  A.  I  suppose  Mr.  Snyder 
was  raising  that  day.  He  couldn't  keep  up  with  Mr.  Hughes 
and  he  was  trying  to  do  the  best  he  could.  He  had  a  young 
man  there,  and  he  asked  him  was  the  stone  ready,  and  he  told 
him  no,  he  hadn't  drilled  the  hole.  He  said,  '  You  have  been 
ali  it  long  enough  to  drill  two  stones ;'  and  he  jumped  up  and 
down  and  got  angry,  and  made  and  hooked  on  the  stones,  and 
didn't  give  no  signal  at  all,  and  told  the  engineer  to  go  anead. 
Q.  Who  did  that,  Mr.  Snyder?  A.  Yes,  sir.  Q.  When  the 
man  said  he  hadn't  dug  the  stone,  Snyder  said,  *  You  have  had 
time  to  dig  two  stones, '  and  then  he  hooked  it  on  and  told  the 
engineer  to  go  ahead  ?  A.  Yes,  sir.  .  .  .  Q.  Was  there  or  was 
tiiere  not  any  hole  dug  in  that  stone?  A.  Only  on  one 
side.  .  .  .  Q.  Did  he  give  any  signal  to  the  men  ?  A.  No,  he 
just  started  it  and  the  wind  blew  and  the  stone  went  too  fast, 
and  the  tagman  stopped  it  short,  and  the  boom  sprung  and  the 
stone  jumped^out  of  the  hooks.  Q.  What  did  the  stone  do  ? 
A.  Struck  the  brace  where  Ricks  was  standing  on  and  broke  it 
and  Ricks  went  down  behind  the  stone  headforemost."  Bur- 
rell's  version  of  Snyder's  conduct  on  this  occasion  and  the  man- 
ner in  which  the  stone  was  raised  and  fell  is  practically  not 
denied  by  any  testimony  in  the  case. 

Two  witnesses  were  called  by  the  defendants.  They  were 
E.  H.  Sickles,  the  city  inspector  in  charge  of  this  part  of  the 
work  on  the  subway,  tmd  Lawrence  T.  Oberly,  the  engineer 
who  was  at  the  engine  at  the  time  Ricks  was  injured.  Sickles's 
testimony  was  to  the  effect  that  Snyder  was  an  ordinary  fore- 
man, that  he  knew  some  of  the  defendants  and  saw  two  of  them 
at  the  work  every  day,  superintending  it  and  giving  orders  to 
Snyder  and  the  other  employees.     Oberly  testified  that  he  saw 
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one  of  the  defendants  and  also  the  timekeeper  of  the  defend- 
ants give  orders  to  Snyder  while  he  was  engaged  at  the  work 
and  that  he  obeyed  them. 

It  was  clearly  established  by  the  testimony  that  the  usual 
method  of  placing  the  tongs  on  the  stone  was  by  inserting 
them  in  holes  drilled  in  opposite  sides  of  the  stone.  It  is  not 
denied  that  Snyder  knew  there  was  but  one  hole  in  the  stone 
when  he  placed  the  tongs  on  it  and  ordered  the  engineer  to 
raise  it.  These  facts  are  not  controverted  and  it  is  apparent 
that  Snyder  was  guilty  of  the  negligence  which  resulted  in  the 
plaintiff's  injuries. 

The  plaintiff's  claim  rests  upon  his  allegation  that  Snyder 
was  a  vice  principal,  and  that  for  his  negligence  on  this  occa- 
sion the  defendants  are  responsible.  The  learned  trial  judge 
submitted  the  question  of  Snyder's  negligence  to  the  jury  and 
instructed  them  that  "  if  the  jury  come  to  the  conclusion  from 
the  evidence  that  Snyder  had  charge  of  the  whole  work  or  that 
he  had  charge  of  a  distmct  and  special  part  of  that  work,  the 
defendants  in  this  case  are  responsible  for  his  acts."  The  ver- 
dict was  for  the  plaintiff  and  on  this  appeal  the  defendants 
contend  that  under  the  uncontmdicted  evidence  in  the  case, 
Snyder  was  a  fellow-workman  of  the  plaintiff  and  not  a  vice 
principal,  and  that  the  court  below  should  have  so  instructed 
the  jury. 

The  question  raised  by  this  record  requires  us  to  notice  the, 
duty  the  master  owes  to  his  servant  and  also  to  determine  when 
an  employee  occupies  the  position  of  a  fellow-servant  and  not 
that  of  a  vice  principal  for  whose  negligence  the  master  is  lia- 
ble. It  is  the  duty  of  the  master  to  provide  his  servants  with 
a  safe  place  in  which  to  work,  with  proper  and  suitable  tools 
and  machinery  with  which  to  perform  their  work,  with  suitable 
materials,  with  reasonably  competent  fellow-workmen  with 
whom  to  work,  and  with  such  instruction  "to  the  young  and 
inexperienced  as  may  be  necessary  to  warn  them  against  the 
peculiar  dangers  incident  to  the  kind  of  work  in  which  they 
are  engaged:  Prescott  v.  Ball  Engine  Company,  176  Pa.  469. 
Having  done  this,  the  master  has  discharged  his  whole  duty  to 
his  servant  and  is  not  liable  for  any  injury  the  latter  may  re- 
ceive while  in  his  service  by  reason  of  the  negligence  of  his 
colaborer.     This  doctrine  is  so  well  established  that  it  needs 
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the  citation  of  no  authorities  to  sustain  it.  If,  however,  an 
employee  be  placed  in  a  position  to  represent  his  employer  so 
as  to  have  absolute  control  and  entire  charge  of  the  work,  or  a 
distinct  and  separate  branch  of  it,  then,  in  the  performance  of 
his  duties  in  such  representative  capacity,  he  takes  the  place 
of  the  employer  and  his  acts  are  those  of  his  principal.  An 
employer  is  likewise  responsible  for  the  acts  of  his  employee  if 
he  entrust  him  with  the  performance  of  an  imperative  duty, 
absolutely  obligatory  upon  the  employer.  These  principles, 
as  a  result  of  our  cases,  are  concisely  and  clearly  stated  by  our 
Brother  Mitchell  in  Prevost  v.  Citizens'  Ice,  etc.,  Company, 
185  Pa.  621,  as  follows :  "  A  vice  principal  for  whose  negligence 
an  employer  will  be  liable  to  other  employees  must  be  either 
first,  one  in  whom  the  employer  has  placed  the  entire  charge 
of  the  business,  or  of  a  distinct  branch  of  it,  giving  him  not 
mere  authority  to  superintend  certain  work  or  certain  workmen 
but  control  of  the  business,  and  exercising  no  discretion  or 
oversight  of  his  own ;  or  secondly,  one  to  whom  he  delegates 
a  duty  of  his  own  which  is  a  direct,  personal  and  absolute  obli- 
gation, from  which  nothing  but  performance  can  relieve  him." 
In  the  application  of  this  rule,  however,  the  grade  or  rank  of 
the  servant  for  whose  conduct  the  employer  is  sought  to  be 
made  liable,  is  not  the  test  of  the  employer's  responsibility. 
It  is  the  character  or  nature  of  the  act  of  the  employee  which 
causes  the  injury  that  determines  the  liability  of  the  employer. 
If  the  act  or  thing  done  resulting  in  the  injury  to  the  employee 
was  a  duty  imposed  upon  the  employer,  then  the  negligent 
performance  of  it  by  an  employee  of  any  grade,  will  render  the 
employer  liable,  but  if  such  act  was  in  the  line  of  the  ordinary 
workman's  duty  as  an  employee,  then  the  employer  is  not  re- 
sponsible, though  the  oflfending  employee  was  a  vice  principal 
in  charge  of  the  work  generally.  This  rule  is  sustained  by  rea- 
son and  authority.  It  protects  the  employer  from  the  act  of 
the  employee  when  not  in  the  discharge  of  the  duties  of  his 
principal,  and  gives  redress  to  an  injured  employee  for  a  neg- 
Ugent  act  which  should  have  been  performed  carefully  and 
properly  by  the  employer.  In  McKinney's  treatise  on  Fellow- 
Servants,  section  23,  the  rule  is  stated  as  follows :  **  The  true 
test,  it  is  believed,  whether  an  employee  occupies  the  position 
of  a  fellow-servant  to  another  employee  or  is  the  representative 
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of  the  master,  is  to  be  found,  not  from  the  grade  or  rank  of  the 
offending  or  injured  servant,  but  it  is  to  be  determined  by  the 
character  of  the  act  being  performed  by  the  offending  servant  by 
which  another  employee  is  injured;  or  in  other  words  whether 
the  person  whose  status  is  in  question  is  charged  with  the  per- 
formance of  a  duty  which  properly  belongs  to  the  master."  In 
section  233  of  Shearman  &  Redfield  on  the  Law  of  Negligence, 
the  learned  authors,  after  stating  that  the  master  is  liable  for 
the  negligence  of  his  vice  principal  in  the  performance  of  the 
duties  which  are  those  of  the  master,  say ;  "  On  the  other  hand, 
the  master  is  not  responsible  for  the  negligence  of  such  an 
agent  in  the  performance  of  acts  which  are  in  no  sense  part  of 
a  master's  work  and  are  precisely  upon  a  level  with  the  work 
of  the  other  servants.  When  the  manager  or  vice  principal 
undertakes  work  in  simple  co-operation  with  other  servants, 
and  upon  precisely  the  same  footing  with  them,  he  becomes 
for  the  time  being,  a  mere  fellow-servant  with  them,  acting  as 
.such."  This  doctrine  has  been  adopted  and  announced  by  this 
court.  In  Ross  v.  Walker,  139  Pa.  49,  the  late  Justice  Wil- 
liams, delivering  the  opinion  of  the  court,  said :  "  The  person 
who  is  thus  put  in  the  place  of  the  principal,  to  perform  for 
him  the  duties  which  the  law  imposes,  is  a  vice  principal,  and 
quoad  hoc  represents  the  principal  so  that  his  act  is  the  act  of 
the  principal.  This  is  true,  however,  only  when  and  so  long 
as  his  acts  are  m  discharge  of  the  duties  which  the  principal 
owes  to  his  employees.  Beyond  this  line  he  acts  as  a  work- 
man and  not  as  a  vice  principal." 

These  principles  applied  to  the  facts  of  the  case  in  hand, 
relieve  it  from  any  difficulty  of  solution.  If  it  be  conceded 
that  Snyder  was  a  vice  principal  under  his  general  employment 
by  the  defendants,  which  is  very  doubtful,  it  is  manifest  from 
the  indisputable  testimony  that  his  negligent  act  which  caused 
the  plaintiff's  injuries  was  performed  when  he  was  discharging 
the  duties  of  a  coworkman  of  the  plaintiff  and  not  the  personal 
and  absolute  duties  imposed  upon  his  principal.  The  defend- 
ants provided  proper  and  safe  appliances  with  which  to  remove 
the  stone  from  the  car  to  the  retaining  wall  and  competent 
workmen  were  employed  to  do  the  work.  There  is  no  alle- 
gation of  incompetency  on  the  part  of  the  masons,  engineer, 
laborers  or  the  employees  whose  duty  it  was  to  drill  the  hole 
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in  the  stone  and  to  place  the  dogs  on  the  stone.  They  were 
admittedly  all  competent.  Instead,  however,  of  permitting  the 
employees  engaged  in  the  work  to  perform  their  respective 
duties,  Snyder  assumed  the  duty  of  a  coworker  of  the  plain- 
tiff and  placed  the  tongs  on  the  stone  so  improperly  and  care- 
lessly, that  the  stone  fell  from  their  grasp  and  injured  the 
plaintiff.  The  work  he  did  was  not  in  the  line  of  his  duty  as  rep- 
resenting his  principal,  but  was  strictly  that  of  aiellow-servant 
of  the  plaintiff.  For  his  negligent  act,  therefore,  while  per- 
forming this  service,  the  defendants  are  not  responsible. 

The  contention  of  the  appellee  that  the  drilling  of  the  holes 
in  the  stones  was  an  absolute  duty  imposed  on  the  defend- 
ants is  not  tenable.  The  holes  in  which  the  tongs  were  to  be  in- 
serted in  making  the  removal  of  the  stones  were  not  an  appli- 
ance or  tool  to  be  furnished  by  the  master  but  simply  a  means  of 
adjusting  the  machinery  to  the  material  being  removed.  The 
stones  were  shipped  on  cars  to  -the  place  where  they  were  to 
be  used.  An  employee  in  the  gang  under  Snyder  drilled  the 
holes  in  the  stones  as  part  of  the  work  required  to  be  done  in 
their  removal.  This  employee,  designated  in  the  testimony  as 
the  "stone  man,"  was  engaged  with  the  other  employees  of 
Snyder's  gang  in  removing  the  stones  from  the  cars  and  deposit- 
ing them  on  the  wall.  He  was  a  coworkman  of  the  other  ser- 
vants of  the  gang,  having  the  same  master  and  being  engaged  in 
the  same  common  employment.  The  thing  to  be  done  by  Sny- 
der's gang  of  workmen  was  the  erection  of  the  wall,  which  in- 
cluded the  removal  of  the  large  stones  from  the  cars  to  the  wall. 
The  derrick,  engine  and  tongs  were  the  instruments  to  be  used 
in  effecting  this  removal  and  they  were  suitable  for  the  work. 
Placing  the  tongs  on  the  stones  in  a  manner  to  secure  their  safe 
removal  was  the  duty  of  the  men  who  were  on  the  car  for  that 
purpose.  In  this  particular  instance,  Snyder  took  the  place  of 
the  men  employed  for  that  purpose  and  if  he  hooked  the  tongs  on 
the  stone  in  an  improper  manner,  either  by  failing  to  insert 
them  in  the  holes  drilled  for  the  purpose  or  otherwise,  so  as 
to  make  the  removal  of  the  stone  unsafe,  it  was  not  his  act  as 
a  vice  principal  but  as  a  subordinate  employee  whose  duty  it 
was  to  perform  the  service.  See  Ross  v.  Walker,  supra,  and 
Prescott  V.  Ball  Engine  Co.,  supra. 

We  are  therefore  of  opinion  that  as  the  uncontradicted  evi- 
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dence  shows  that  the  negligence  which  caused  the  plaintiff's  in- 
juries is  attributable  to  Snyder  as  a  fellow-workman  of  the 
plaintiff  and  not  to  him  as  a  vice  principal  for  whose  act  the  de- 
fendants are  liable,  the  learned  court  below  should  have  affirmed 
the  defendants'  third  point  and  withdrawn  the  case  from  the 
jury. 

The  fourth  assignment  of  error  is  sustained  and  the  judg- 
ment is  reversed. 

Mr.  Justice  Dean,  dissenting  : 

In  my  opinion  this  judgment  is  wrong ;  it  is  not  vindicated  by 
reason  or  authority.  The  evidence  of  plaintiff  tended  to  estab- 
lish the  fact,  that  Snyder,  under  whose  supervision  this  part  of 
the  work  was  being  done,  was  there  as  the  representative  of 
and  in  place  of  his  employers,  these  defendants.  On  this  evi- 
dence, under  all  the  authorities,  he  was  a  vice  principal  and 
his  employers  are  answerable  for  his  negligence. 

Assume  that  there  was  some  conflict  in  the  evidence,  still  the 
question  was  one  of  fact  to  be  determined  by  the  jury.  If  the 
evidence  of  plaintiff  be  believed,  and  the  jury  in  this  case  did 
believe  it,  this  man  Snyder  was  neither  fitted  by  temper  nor 
discretion  for  such  a  responsible  position ;  one  where  the  lives 
and  limbs  of  workmen  depended  on  prudent  management ;  by 
his  gross  mismanagement  and  recklessness  the  plaintiff  was 
seriously  injured.  Why  should  not  those  who  placed  such  a 
man  in  such  a  position,  with  all  the  unchecked  powers  of  an 
employer  be  held  responsible  for  his  negligence  ?  He  was  no 
more  a  fellow-workman  of  plaintiff  than  the  employers  them- 
selves. The  tendency  to  exempt  employers  from  just  responsi- 
bility for  the  negligence  of  supervisors  and  bosses  to  whom  they 
entrust  such  grave  duties  is  in  my  opinion  too  pronounced, 
and  will  lead  to  consequences,  which,  if  not  now  clearly  fore- 
seen, can,  with  very  reasonable  certainty,  be  conjectured.  I  dis- 
sent from  the  judgment. 
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Davis  V.  Snyder  Township.  26  sc  III 

I     26  sc  M31 
Negligence — Township — Dangerous  road— Embankment—Fright  of  horse 
—Proximate  or  remote  cause. 

Where  the  travel  on  a  road  greatly  increases,  the  duty  of  vigilance  on 
the  part  of  township  authorities  as  to  a  dangerous  and  unguarded  embank- 
ment on  the  side  of  the  road  rises  with  the  increased  ti*avel  upon  the  road. 
In  an  action  against  a  township  to  recover  damages  for  personal  inju- 
ries the  case  is  for  the  jury  where  it  appeal's  that  the  plaintiff  while  driving 
a  safe  horse  for  driving  purposes,  approached  a  steep  embankment  with 
no  guard  i-ail  or  other  protection,  and  when  opposite  the  embankment 
the  horse  shied  at  a  pile  of  sewer  pipe  which  had  been  placed  by  a  con- 
tractor on  the  side  of  the  road  opposite  the  embankment,  with  the  result 
that  the  carnage  was  backed  over  the  embankment  and  plaintiff  injured. 

Argued  April  17,  1900.  Appeal,  No.  314,  Jan.  T.,  1899,  by 
defendant,  from  judgment  of  C.  P.  Blair  Co.,  March  T.,  1898, 
No.  71,  on  verdict  for  plaintiff  in  case  of  Bessie  K.  Davis  v. 
Township  of  Snyder.  Before  Green,  C.  J.,  McCollum,  Dean, 
Brown  and  Mestrezat,  JJ.    AflBrmed. 

Trespass  to  recover  damages  for  personal  injuries.     Before 
Bell,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  charged  in  part  as  follows : 

[If  the  weight  of  the  evidence  satisfies  you  that  there  was 
negligence  on  the  part  of  the  supervisors  in  failing  to  have  a 
guard  mil  at  that  particular  point,  you  will  go  on  and  inquire 
further  in  the  line  which  I  will  hereafter  indicate.  On  the 
contmry,  if  the  weight  of  the  evidence  fails  to  satisfy  you  that 
there  was  negligence  on  the  part  of  the  township  authorities 
in  not  putting  a  guard  mil  there,  you  would  stop  right  there 
and  find  for  the  defendant,  but,  if  you  find  there  was  negli- 
gence in  that  absence  of  a  guard  rail,  the  failure  to  put  a  guard 
rail  there,  in  view  of  the  circumstances,  then  you  go  on  and 
inquire,  in  the  second  place :  Was  the  negligence  of  the  de- 
fendant the  proximate  cause  of  the  injury  ?  If  it  was  not, 
then  your  verdict  should  be  for  the  defendant,  because  the 
township  is  only  liable  in  the  event  that  its  negligence — that 
Vol.  cxcvi— 18 
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is,  the  negligence  of  the  township — was  the  proximate  cause 
of  the  injury.]   [1] 

[Proximate,  as  an  adjective,  is  opposed  to  remote.  By  proxi- 
mate is  meant  immediate,  but  proximate  does  not  exactly  mean 
first  in  the  order  of  time,  but  as  an  incident  of  the  general  oc- 
currences culminating  in  the  accident.  It  may  not  have  its 
origin  in  the  negligence  of  the  defendant,  but  in  the  negligence 
of  someone  else  other  than  the  plaintiff;  but  still,  if  the  negli- 
gence of  defendant  was  the  dominant,  controlling  factor  of  the 
accident,  then  that  negligence  would  be  deemed  the  proximate 
cause  and  the  injury  the  natural  and  probable  consequence  of 
such  negligence. 

In  the  case  of  Maxatawny  Township  v.  Bitting,  177  Pa.  213, 
the  rule  is  laid  down  that  the  injury  must  be ''  such  a  conse- 
quence as,  under  the  surrounding  circumstances  of  the  case, 
might  and  ought  to  have  been  foreseen  by  the  wrongdoer  and 
likely  to  flow  from  his  act ;"  and  then  such  negligence  is  proxi- 
mate cause.  Now,  keeping  in  view  the  definition  of  proxi- 
mate cause  which  I  have  given  you,  you  will  consider  the  facts  of 
this  case.  It  is  claimed  on  the  part  of  the  defendant  that  the 
proximate  cause  was  the  sewer  pipe  being  there.  Now,  if  that 
was  the  proximate  cause,  then  the  township  would  not  be  liable, 
according  to  the  evidence  in  this  case,  because  there  is  no  evi- 
dence as  to  how  long  the  sewer  pipe  was  there.  It  may  be,  if 
there  had  been  evidence  that  the  sewer  pipe  had  been  there  for 
some  considerable  time,  even  two  or  three  days,  that  it  would  have 
been  the  duty  of  the  supervisors  to  see  that  it  was  gotten  out  of 
that  place,  but,  as  there  is  no  evidence  6f  how  long  the  sewer  pipe 
was  there,  if  the  accident  was  caused  by  the  sewer  pipe,  as  the 
proximate  cause,  the  township  could  not  be  held  liable  for  this 
particular  accident.  As  I  said,  the  defendant  claims  that  the 
sewer  pipe  was  the  proximate  cause.  If  this  is  so,  your  verdict 
should  be  for  the  defendant,  but  you  will  recollect  that,  in  my 
definition  of  proximate  cause,  I  said  that  proximate  cause  did 
not  necessarily  mean  the  first  of  the  general  occurrences  which 
culminated  in  the  accident.  Undoubtedly  the  sewer  pipe,  if  you 
believe  the  evidence  of  the  plaintiff  herself,  did  frighten  the 
horse,  and  that  was  the  start  of  all  the  misfortunes.  But,  as 
I  said  before,  it  does  not  necessarily  follow  that  the  first  start 
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of  a  series  of  events  is  the  proximate  cause.  The  proximate 
is  the  dominating  cause,  the  principal  cause  of  the  injury.]  [2] 

[It  is  claimed  on  the  part  of  the  plaintiffs  that  the  sewer 
pipe  was  only  a  mere  incident ;  and,  if  this  is  so,  then  the  sewer 
pipe  matter  should  be  dismissed  from  your  minds  entirely.  If 
it  is  a  mere  incident  in  the  sense  that  a  piece  of  paper  would 
be  an  incident — a  horse  frightening  at  a  piece  of  paper  in  the 
road ;  but  if  the  road  is  good  and  level,  as  a  general  rule,  no 
harm  is  done,  because  in  a  few  minutes  one  gets  his  horse 
under  control.  And  the  plaintiffs  claim  here  that  the  sewer 
pipe  was  a  mere  incident,  that  the  dominant  cause  of  the  injury, 
the  proximate  cause,  was  the  failure  on  the  part  of  the  defend- 
ant to  have  a  guard  rail  there.  And  if  you  are  satisfied  from 
the  weight  of  the  evidence  that  that  was  the  dominant  and 
principal  cause  of  the  injury,  you  would  dismiss  entirely  the 
sewer  pipe  incident  from  the  case.]   [3] 

[Another  way  of  determining  what  was  the  proximate  cause 
of  the  injury  is  this :  Wei*e  the  supervisors  of  Snyder  town- 
ship negligent  in  not  placing  a  guard  rail  at  this  particular 
place  ?  And  if  they  were,  should  they  have  seen  tliat,  in  the 
absence  of  a  guard  rail,  if  a  horse  frightened  at  that  particular 
place,  the  probabilities  were  that  there  would  be  an  accident, 
and  that  the  horse  or  buggy,  each  or  both,  would  go  into  the 
river?  If  that  was  the  probable  result  of  the  negligence  of 
the  defendant  in  not  placing  a  guard  rail  at  this  point,  then 
the  absence  of  a  guard  rail  would  be  the  proximate  cause  of 
the  accident,  and  not  the  incident  to  the  general  accident,  to 
wit :   the  horse  frightening  at  the  sewer  pipe.]   [4] 

[Now,  if  you  find  that  the  absence  of  a  guard  rail  was  not 
the  proximate  cause  of  the  injury,  you  stop  right  there  and  find 
for  the  defendant.  But  if  the  absence  of  a  guard  rail,  the  neg- 
ligence on  this  behalf  on  the  part  of  the  defendant,  was  the 
proximate  cause  of  the  injury,  then  you  go  on  and  inquire  in 
the  next  place,  was  the  plaintiff  free  from  contributory  neg- 
ligence which  contributed,  in  the  least,  to  produce  tiie  in- 
juiy?]  [5] 

[In  the  definition  which  I  gave  you  of  the  duties  of  supervis- 
ors, I  said  they  were  to  provide  roads  which  are  reasonably  safe 
for  ordinary  travel,  by  ordinary  vehicles,  drawn  by  horses  of 
ordinary  docility,  driven  by  drivers  of  ordinary  skill  and  judg- 
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ment ;  and  if  accidents  occur  partly  because  of  the  negligence 
of  the  township  authorities  and  partly  because  of  want  of  or- 
dinary skill  and  judgment  on  the  part  of  the  driver,  then  the 
township  would  not  be  held  liable,  because  the  law  has  no  scales 
with  which  to  weigh  the  negligence  of  one  and  the  other  and 
determine  which  is  most  negligent,  and  put  the  responsibility 
on  the  most  negligent. 

It  is  argued  on  the  part  of  the  defendant  in  this  case  that 
Miss  Blanche  Kocher,  who  was  driving,  did  not  do,  under  the 
circumstances,  what  a  pei-son  of  ordinary  prudence  and  judg- 
ment would  have  done ;  that  she  pulled  the  horse  hard  and 
pulled  on  the  light  line,  and  that  she  whipped  the  horse  with 
the  line.  It  is  argued  on  the  part  of  the  defendant  that  she 
should  have  spoken  to  the  hoi-se  and  possibly  he  would  have 
gone  past,  and  that  she^should  have  taken  the  whip  and  whipped 
him  past. 

If  there  was  any  contributory  negligence  on  the  part  of 
Blanche  Kocher,  the  driver,  such  contributory  negligence  would 
be  imputed  to  the  other  occupant  of  the  buggy,  Miss  Bessie, 
and  would  likewise  be  imputed  to  the  owners  of  the  buggy,  the 
two  Kocher  brothers,  of  whom  I  may  speak  at  the  conclusion 
of  this  charge.  If  you  are  satisfied  from  the  height  of  the  evi- 
dence that  there  was  want  of  ordinary  skill  and  judgment  on 
the  part  of  Miss  Blanche  Kocher  in  driving  that  horse,  under 
the  circumstances,  it  would  bar  the  plaintiff's  right  to  recover, 
and  your  verdict  would  be  for  the  defendant.  But,  at  the  same 
time,  in  determining  what  is  ordinary  skill  and  judgment,  you 
will  remember  that  you  are  to  determine  not  what  is  ordinary 
skill  and  judgment  if  the  party  would  have  a  half  day's  notice, 
but  what  is  ordinary  skill  and  judgment  under  the  circum- 
stances. Mi's.  Davis  says  that  all  was  over  like  a  flash,  and  it 
is  a  well  known  fact  that  even  the  most  prudent  man,  when  sud- 
denly thrown  in  a  place  of  danger,  may  make  some  mistake  of 
judgment  which  he  would  not  make  if  he  had  ample  time  to 
Uiink  it  over.  And  if  the  defendant  township,  by  its  negli- 
gence in  failing  to  erect  a  guard  rail  at  this  point,  placed  the 
plaintiff  in  a  position  of  sudden  danger,  that  fact  should  be  con- 
sidered by  the  jury  in  determining  whether  or  not  .the  plaintiff 
was  guilty  of  contributory  negligence.  If  you  are  satisfied  by 
the  weight  of  the  evidence  that  the  plaintiff  was  guilty  of  con- 
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tributory  negligence,  that  Miss  Blanche  Kocher  was  guilty  of 
contributory  negligence,  stop  right  there  and  find  for  the  de- 
fendant ;  but,  if  you  find  for  the  plaintiff  on  this  question  of 
contributory  negligence  and  also  on  the  preceding  questions 
tliat  I  have  submitted  to  you,  you  will  go  on  and  assess  the 
damages.]   [6] 

Verdict  and  judgment  for  plaintiff  for  $2,026.36.  Defend- 
ant appealed. 

Errors  assigned  were  (1-6)  above  instructions,  quoting  them. 

W,  L.  Pasco,  of  Stevens^  Owens  ^  Pasco  and  A.  A,  Stevens^ 
with  them  Hicks  ^  Templeton^  for  appellant. — Where  the  facts 
are  undisputed  or  admitted,  the  question  of  proximate  or  re- 
mote cause  becomes  a  question  of  law  for  the  court  to  decide, 
and  he  cannot  shift  the  responsibility  by  leaving  it  to  the  jury: 
West  Mahoney  Township  v.  Watson,  116  Pa.  344 ;  Bunting  v. 
Hogsett,  139  Pa.  363 ;  Behling  v.  Southwest  Penna.  Pipe 
Lines,  160  Pa.  359 ;  Willis  v.  Armstrong  County,  183  Pa.  184; 
Heister  v.  Fawn  Township,  189  Pa.  253 ;  Jackson  Township  v. 
Wagner,  127  Pa.  184  ;  Dixon  v.  Butler  Twp.,  4  Pa.  Superior 
Ct  333 ;  Trexler  v.  Greenwich  Twp.,  18  Pa.  214 ;  Schaeflfer 
V.    Jackson  Twp.,  150  Pa.  145. 

The  sewer  pipe  caused  the  accident :  Schaeflfer  v.  Jackson 
Twp.,  150  Pa.  145 ;  Chartiers  Twp.  v.  PhiUips,  122  Pa.  601; 
Jackson  Twp.  v.  Wagner,  127  Pa.  184 ;  Herr  v.  Lebanon,  149 
Pa.  222 ;  Worrilow  v.  Upper  Chichester  Twp.,  149  Pa.  40 ; 
Kiefifer  v.  Hummelstown  Borough,  151  Pa.  304 ;  Heister  v. 
Fawn  Twp.,  189  Pa.  253 ;  Card  v.  Twp.  of  Columbia,  191 
Pa.  254. 

Plaintiff  was  guilty  of  contributory  negligence :  Heister  v. 
Fawn  Twp.,  189  Pa.  253  ;  Schaeflfer  v.  Jackson  Twp.,  150  Pa. 
145 ;  Keeley  v.  Shanley,  27  W.  N.  C.  363 ;  Winner  v.  Oakland 
Twp.,  158  Pa.  405;  Aiken  v.  Penna.  R.  Co.,  130  Pa.  380; 
Hoag  V.  Lake  Shore,  etc.,  R.  R.  Co.,  85  Pa.  293 ;  King  v.  Thomp- 
son, 87  Pa.  365 ;  Hayman  v.  Penna.  R.  Co.,  118  Pa.  508 ; 
Barnes  v.  Sowden,  119  Pa.  53. 

ff.  A.  DaviSj  for  appellee. — The  defendant's  negligence  was 
for  the  jury:  Burrell  Twp.  v.  Uncapher,  117  Pa.  353  ;  Bitting 
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V.  Maxatawny  Twp.,  177  Pa.  213;  Boone  v.  Twp.  of  East 
Norwegian,  192  Pa.  206. 

The  sewer  pipe  was  not  the  cause  of  the  accident :  Boone  v. 
Twp.  of  East  Norwegian,  192  Pa.  206;  Cage  v.  Twp.  of 
Franklin,  8  Pa.  Superior  Ct.  89  ;  Habecker  v.  Lancaster  Twp., 
9  Pa.  Superior  Ct.  553  ;  Closser  v.  Washington  Twp.,  11  Pa. 
Superior  Ct.  112 ;  Cage  v.  Franklin  Twp.,  11  Pa.  Superior  Ct 
533. 

There  was  no  contributory  negligence :  Sprowls  v.  Morris 
Twp.,  179  Pa.  219;  Kitchen  v.  Union  Twp.,  171  Pa.  145; 
Mellor  V.  Bridgeport,  191  Pa.  562 ;  O'MaUey  v.  Boro.  of  Par- 
sons, 191  Pa.  612. 

Opinion  by  Mr.  Justice  Dean,  May  21, 1900 : 
On  November  15,  1897,  the  plaintiff,  with  her  sister,  was 
driving  in  a  one-horse  buggy  from  the  village  of  Birmingham, 
Huntingdon  county,  to  the  borough  of  Tyrone,  Blair  county, 
the  distance  being  about  three  miles.  The  road,  for  the  greater 
part,  is  in  Snyder  township,  Blair  county ;  it  is  a  much  traveled 
one,  and  is  broad,  smooth,  and  kept  in  good  repair ;  for  part  of 
tlie  distance,  it  is  a  side  cut,  about  fifteen  feet  above  the  Juniata 
river,  and  the  descent  to  the  river  is  very  abrupt;  there  was  no 
guard  rail  or  other  protection  on  the  side  of  the  cut  next  the 
river ;  in  improving  the  road,  the  contractor  had  placed  a  pile 
of  sewer  pipe  on  the  side  of  it  next  the  mountain ;  how  long 
the  pipe  had  been  there  did  not  appear ;  the  horse  was  a  safe 
one  for  driving  purposes,  but,  notwithstanding,  it  shied  at  the 
sfiwer  pipe,  became  uncontrollable,  and  backed  the  buggy  with 
its  occupants  off  the  road  into  the  river ;  the  buggy  was  demol- 
ished, the  hoi-se  falling  on  it ;  plaintiff  narrowly  escaped  drown- 
ing, and  suffered  serious  injuries.  She  brought  suit  for  dam- 
ages against  defendant,  averring  negligence  in  not  maintaining 
a  guard  rail  or  other  barrier  at  the  point  of  the  accident. 

The  court  submitted  the  evidence  to  the  jury,  instructing 
them,  that  if  they  found,  under  the  facts,  the  supervisors  were 
negligent  in  not  placing  a  guard  rail  or  barrier  at  that  point, 
and  the  absence  of  it  was  the  proximate  cause  of  the  accident, 
the  defendant  was  answerable  in  damages,  unless  plaintiff  by 
her  ignorant  or  negligent  driving  contributed  to  the  result 
The  verdict  was  for  plaintiff,  and  we  have  this  appeal  by  de- 
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fendant,  with  six  errors  assigned  to  the  charge  of  the  court, 
which  may  be  treated  as  but  two :  1.  What  was  the  proximate 
cause  was  for  the  court,  and  as  the  proximate  cause  of  the 
accident  was  the  placing  of  the  sewer  pipe  at  the  side  of  the 
road,  and  as  there  is  no  proof  of  any  negligence  of  the  township 
in  this  particular,  a  verdict  should  have  been  directed  for  de- 
fendant. 2.  The  plaintiff  was  guilty  of  manifest  contributory 
negligence,  and  therefore,  the  jury  should  have  been  peremp- 
torily instructed  to  find  for  defendant. 

It  may  be  conceded  that  there  was  no  proof  of  notice  to  de- 
fendant, actual  or  constructive,  that  the  sewer  pipe  had  been 
placed  on  the  highway.  That  may  be  treated  as  a  mere  incident 
of  the  cause,  the  same  as  the  blowing  of  a  leaf,  or  the  casting 
of  a  shadow  upon  the  road,  at  either  of  which  a  horse  might 
have  taken  fright.  The  fact,  however,  remains  that  any  horse 
which  took  fright  at  that  particular  point,  might  easily  and 
probably  would,  throw  the  vehicle  over  the  bank  into  the  river 
below,  for  the  roadway  was  only  ten  to  twelve  feet  wide ;  at 
the  right  was  the  mountain  side,  at  the  left  the  precipitous  de- 
scent to  the  river ;  it  was  either  that  narrow  roadway  or  over 
the  bank  into  the  river,  for  the  terror  stricken  animal.  Did 
defendant  neglect  a  duty  to  the  traveling  public  when  it  left 
the  road  unguarded  at  that  point?  The  jury  has  found  as  a 
fact  that  it  was  negligent,  and  that  such  negligence  was  the 
proximate  cause  of  the  injury.  Appellant  argues  it  was  the 
duty  of  the  court  to  determine,  that  the  pile  of  sewer  pipe  was 
or  was  not  the  proximate  cause  of  the  accident.  Without  go- 
ing into  a  discussion  of  that  question,  and  hunting  for  the 
vague  line  which  separates  the  functions  of  the  court  from 
those  of  the  jury,  on  the  subject  of  remote  and  proximate  cause, 
we  only  remark  that  defendant  could  not  have  been  injured 
by  the  court's  action.  There  was  ample  evidence  of  defend- 
ant's negligence,  and  that  that  negligence  was  the  proximate 
cause  of  the  accident.  It  cannot  matter  to  appellant,  whether 
answerability  is  found  by  the  court  or  jury,  so  long  as  the  find- 
ing in  either  case  ought  to  be  against  it.  As  to  what  is  the 
test  of  negligence  of  a  municipality,  with  reference  to  its  roads 
and  highways,  we  have  passed  on  the  question  so  often  witiiin 
the  last  twenty  years,  that  we  shall  not,  further  than  is  abso- 
lutely ncK^essary,  repeat  our  opinion.     Was  this  consequence 
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such  as  might  have  and  ought  to  have  been  foreseen  by  the 
supervisors  according  to  the  rule  laid  down  in  Hoag  v.  Liake 
Shore,  etc.,  Railroad  Co.,  85  Pa.  293? 

In  appellant's  history  of  the  case  it  is  stated,  that  this  *'  is 
one  of  the  most  frequently  used  highways  in  that  part  of  the 
state."  It  follows  that  increasing  travel  inci-eases  the  dauger 
and  the  risk  of  accident.  Twenty-five  horses  and  vehicles 
might  have  passed  this  point  daily  for  twenty  years  with  but 
one  accident.  Multiply  this  by  four,  making  a  hundred  going 
over  the  same  road  daily,  then  there  will  probably  be  an  accident 
on  an  average  of  eveiy  five  years.  We  assume,  with  appellant, 
that  at  an  earlier  day,  when  the  country  was  sparsely  settled 
and  travel  very  light,  the  duty  might  not  have  been  obvious ; 
but  conditions  have  wholly  changed ;  now,  but  very  few  coun- 
try roads  are  so  much  traveled  as  this  one.  Why  has  the  road- 
bed undergone  so  great  improvement?  Formerly,  it  was  a 
common  dirt  road,  deep  in  dust  one  half  the  year,  and  in  mud 
the  other  half ;  now,  it  is  a  smooth,  macadamized  highwa3% 
The  increase  of  travel  demanded  the  improvement  of  the  high- 
way, and  the  township  only  did  its  duty  in  improving  it ;  but 
there  was  no  corresponding  protection  to  the  traveler  at  this 
perilous  point.  Since  the  accident,  at  a  slight  cost,  the  guard 
rail  has  been  erected ;  the  danger  is  one  which  ordinary  fore- 
sight should  have  apprehended,  yet  it  was  not  guarded  against, 
until  a  serious  accident  demonstrated  its  existence.  This  is 
negligence.  The  measure  of  danger  is  the  measure  of  duty. 
If  the  city  of  Philadelphia  left  unguarded  a  single  dangerous 
highway,  as  was  this  one,  with  its  more  than  a  million  of  popu- 
lation, no  one  would  question  its  negligence ;  it  would  be  called 
criminal  negligence.  And  while  the  township  of  Snyder  is 
held  up  to  no  such  degree  of  care  in  the  case  of  a  country  road, 
yet  the  duty  of  vigilance  rises  with  the  increased  travel  upon 
such  a  road  as  this  one. 

Much  stress  is  laid  by  appellant  on  Heister  v.  Fawn  Town- 
sliip,  189  Pa.  253,  decided  last  year.  It  was  not  intended  in 
that  case  to  touch  any  principle  announced  in  the  numerous 
authorities  which  preceded  it.  There  the  driver  of.  a  vehicle 
delibemtely  drove  up  to  a  cow  lying  upon  a  roadway  twelve 
feet  wide,  and  in  full  sight  for  350  feet  ;  as  he  came  near  she 
suddenly  rose  up,  the  horse  took  fright  and  plunged  over  the 
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embankment  which  was  the  bed  of  the  road ;  there  was  no 
guard  rail ;  it  was  held  the  absence  of  the  guard  rail  was  not 
the  proximate  cause  of  the  accident,  and  even  if  it  were,  the 
driver  was  manifestly  negligent  in  driving  close  upon  the  cow. 
Our  Brother  Mitchelx.  puts  the  pith  of  the  decision  in  these 
words: 

"If  the  township  was  bound  to  anticipate  the  conjunction 
of  circumstances  which  led  to  the  accident,  while  they  were  in . 
the  future,  and  was  negligent  in  not  providing  against  their 
possible  happening,  the  plaintiff  must  have  been  at  least  equally 
negligent  in  not  guarding  against  them  when  they  were  present 
or  imminent." 

If  instead  of  an  immovable  pile  of  sewer  pipe  close  up  to  the 
right-hand  side  of  the  road,  this  horse  had  taken  fright  at  a  cow, 
which  immediately  rose  up  before  him  in  the  middle  of  the  road, 
and  which  the  driver  had  in  full  view  for  350  feet,  the  case 
would  have  been  in  point,  but  it  has  no  application  to  the  facts 
before  us. 

We  hold  there  was  ample  evidence  from  which  the  jury 
could  find  the  fact  of  negligence,  and  assuming  that  fact,  then 
that  negligence  was  the  proximate  cause  of  the  accident. 

As  to  contributory  negligence  on  part  of  plaintiff,  that  was 
so  clearly  a  question  for  the  jury,  that  we  shall  not  waste  time 
in  discussing  the  assignment  of  error. 

The  judgment  is  affirmed. 


Worden  v.  Connell. 

ConircuA — Building  contract — Arbitration. 

Where  pailies  to  a  building  contract  submit  a  dispute  as  to  the  construc- 
tion of  the  conti*act  to  arbitrators  mutually  chosen,  although  the  contract 
itself  provided  tliat  the  decision  of  the  architect  should  in  such  a  matter 
be  final,  both  the  owner  and  the  contractor  are  iiTevocably  bound  by  the 
decision  of  the  arbitrators ;  and  if  the  contractor  resumes  tlie  work  on  the 
lines  laid  down  by  the  award  and  the  owner  stops  him,  he  may  recover 
for  the  work  already  done.  In  such  a  case  the  contractor  is  not  bound  to 
go  on  and  complete  the  work  as  a  condition  of  his  recoveiy,  if  the  owner 
gives  him  peremptory  notice  to  quit. 

In  an  action  by  a  conti'actor  on  a  building  contract  where  it  appears 
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that  the  owner  had  peremptorily  notified  him  to  quit,  the  plaintiff  may 
show  that  the  contract  had  been  complied  with  up  to  the  date  when  the 
first  payment  was  due,  and  that  defendant  had  expressed  herself  as  satis- 
fied therewith ;  and  the  contractor  may  also  show  that  the  owner  at  the 
date  of  her  discharge  of  the  contractor,  promised  to  pay  him  his  demand. 

Contract — Building  contract — Expert  testimony. 

In  an  action  upon  a  building  contract  to  recover  for  work  done,  after 
the  owner  had  peremptorily  stopped  the  work,  a  carpenter  and  builder  of 
twenty  years^  experience  may  be  permitted  to  testify  as  to  the  reasonable- 
ness of  the  charge  for  the  work  in  controversy. 

ContrcuU — Building  contract — Arbitrators— Notice. 

In  an  action  upon  a  building  contract  where  it  appears  that  arbitrators 
mutually  chosen  had  passed  upon  a  dispute  relating  to  the  terms  of  the 
contract  and  that  immediately  the  contractor  resumed  work,  and  accord- 
ing to  his  testimony  had  quit  four  or  five  days  thereafter  in  consequence 
of  :i  peremptory  notice  from  the  owner  to  stop  work,  the  attorney  for  the 
owner  will  not  be  permitted  at  the  trial  to  testify  that  a  month  after  the 
date  of  the  award,  he  had  notified  the  contractor  to  resume  work. 

Argued  Feb.  19,  1900.  Appeal,  No.  125,  Jan.  T.,  1899,  by 
defendant,  from  judgment  of  C.  P.  Lackawanna  Co.,  Jan.  T., 
1896,  No.  19,  on  verdict  for  plaintiff,  in  case  of  Hiram  S.  Woi- 
den  V.  Mary  Connell.  Before  Green,  C.  J.,  McCollum, 
Mitchell,  Deajn  and  Fell,  JJ.    AflSrmed. 

Assumpsit  on  a  building  contract.  Before  Pubdy,  P.  J., 
specially  presiding. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Verdict  and  judgment  for  plaintiff  for  f  1,500.  Defendant 
appealed. 

Errors  assigned  were  (1-4)  the  rulings  on  evidence  referred 
to  in  the  opinion  of  the  Supreme  Court ;  (5-12)  portions  of 
charge  referred  to  in  the  opinion  of  the  Supreme  Court 

T.  P.  Hohan  and  L  E.  Burns^  with  them  P.  W.  Stokes^  for 
appellant. — The  plaintiffs  claim  was  for  work  and  labor  done 
under  a  contract.  Our  defense  was  that  the  work  was  not  done 
in  accordance  with  the  tenns  of  the  contract.  The  question 
of  performance  and  of  the  value  of  the  work  was  for  the  jury 
and  not  for  the  court,  and  in  order  to  determine  that  question, 
both  sides  should  be  heard :  Crawford  &  Moyes  v.  McKinney, 
165  Pa.  611;  MiUer  v.  Phillips,  31  Pa.  218;  Smith  v.  Brady, 
17  N.  Y.  173. 
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Harry  C.  Reynold^^  with  him  George  L.  Peck^  for  appellee^ 
cited  Shaw  v.  Lewistown,  etc.,  Turnpike  Co.,  3  P.  &  W.  445, 
Bugg  V.  Moore,  110  Pa.  237,  Lovell  v.  St.  Louis  Mutual  Life 
Ins.  Co.,  Ill  U.  S.  264,  Clark  v.  Philadelphia  &  Reading  Coal 
&  Iron  Co.,  40  Leg.  Int.  140,  Dubois  v.  Del.  &  Hudson  Canal 
Co.,  4  Wend.  (N.  Y.)  285,  Hall  v.  Rupley,  10  Pa.  231,  Moul- 
ton  V.  Trjsk,  9  Metcalf  (Mass.),  577,  Fletcher  v.  Cole,  23  Vt 
♦114,  Moorhead  v.  Fry,  24  Pa.  37,  and  Groves  v.  Donaldson, 
15  Pa.  128. 

Opinion  by  Mr.  Justice  Dean,  May  23, 1900 : 
Defendant,  in  1895,  was  the  owner  of  a  lot  of  ground  in  the 
city  of  Scranton,  and  desired  to  build  upon  it  a  house  at  a 
cost  of  about  $2,500.  She  secured  the  services  of  E.  G.  Wor- 
den,  a  resident  architect,  to  design  and  prepare  a  plan  and  speci- 
fications, and  also  to  supervise  the  work ;  when  the  plan  was 
prepared,  bids  for  the  work,  a  frame  dwelling,  were  solicited. 
There  were  a  number  of  biddei-s,  and  the  architect  with  the 
consent  of  Mrs.  Council,  accepted  that  of  his  brother,  M.  E. 
Worden,  and  the  contract  was  awarded  to  him ;  accordingly 
a  writing  was  executed  between  them  dated  August  5,  1895, 
by  which  work  was  to  be  commenced  immediately,  and  be  made 
to  conform  to  the  plans  and  specifications,  subject  to  changes 
according  to  red  lines  upon  the  plan  made  by  the  architect, 
and  subject,  also,  to  such  explanations  and  changes  as  should  be 
directed  by  him ;  his  decision,  as  to  the  true  "  intent  of  the  draw- 
ings and  specifications  "  was  to  be  conclusive,  and  thereby  be- 
come part  of  the  contract ;  any  alterations  or  additions  made 
dnring  the  progress  of  the  work  were  to  be  appraised  fairly  by 
him  and  allowance  made  therefor  to  the  contractor.  Free  ac- 
cess to  the  work,  for  purpose  of  inspection,  whQe  it  was  going 
on,  by  both  owner  and  architect,  was  stipulated  for. 

The  price,  $2,500,  was  to  be  paid  as  follows :  $1,200  when 
the  house  was  under  roof ;  $500  when  ready  for  plastering ; 
^00  when  plastering  was  finished ;  balance  when  contract  was 
completed.  The  contractor  commenced  work ;  in  less  than  two 
months,  a  dispute  as  to  its  interpretation  arose  between  him 
and  Mrs.  Council;  this  dispute  was  not  referred  to  the  archi- 
tect, but  both  parties  agreed,  in  writing,  to  submit  it  to  arbi- 
tautors,  one  to  be  chosen  by  each  party,  and  these  two,  in  case 
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of  disagreement,  to  select  a  third;  the  parties  made  a  selection 
of  C.  T.  Boland  and  George  W.  Finn,  who,  after  careful  ex- 
amination of  the  contract  and  specifications,  and  work  already 
done,  in  a  detailed  statement,  specified  what  changes  and  altera- 
tions ought  to  be  made  in  the  work,  and  that  the  contractor 
should  be  paid  $20.00  for  the  additional  cost. 

There  was  evidence  that  the  contractor  undertook  in  good 
faith  to  complete  the  building  in  accordance  with  the  terms  of 
the  award,  but  that  the  owner  failed  to  make  payment  as  stipu- 
lated in  the  agreement,  and  because  of  her  failure,  he  stopped 
the  work ;  he  also  offered  evidence  that  she  directed  him  to 
stop,  saying  she  would  have  the  building  finished  by  another 
builder,  but  at  the  same  time  promised  to  pay  him  for  the  work 
abeady  done.  The  defendant  alleged  the  work  was  not  being 
done  according  to  the  contract,  and  at  least  insinuated,  if  she 
did  not  directly  charge,  that  the  architect  was  in  collusion  with 
his  brother,  the  contractor,  to  cheapen  the  work  by  inferior 
material  and  workmanship,  and  that  while  she  paid  him  $400 
of  the  first  payment,  she  defended  paying,  according  to  the  strict 
terms  of  the  contract,  until  he  performed  the  work  in  accord- 
ance with  its  terms.  The  evidence  was  contradictory  and  the 
court  below  submitted  it  to  the  jury  to  ascertain  the  trutli,  in- 
structing them :  1.  That  if  the  contiuctor  was  in  good  faith  en- 
deavoring to  perform  his  contract,  as  pointed  out  by  the  contract 
and  arbitrators,  and  that  if  when  he  insisted  on  the  pajrments 
being  made  as  promised,  the  defendant  ordered  him  to  quit 
work,  then  he  was  entitled  to  a  verdict  for  the  balance  of  the 
value  of  the  work  and  material  furnished  at  the  date  he  stopped. 
2.  That  if  they  should  find,  that  defendant  had  substantially 
complied  with  her  contract,  and  did  not,  without  excuse,  with- 
hold payment  justly  due  him,  and  did  not  peremptorily  dis- 
charged him,  they  should  find  a  verdict  in  her  favor.  Under 
these  instructions,  the  jury  found  for  plaintiff  the  balance  due 
him  when  he  quit  the  work.  We  have  now  this  appeal  \y  de- 
fendant, assigning  thirteen  errors,  four  of  them  to  rulings  on 
offers  of  evidence,  and  nine  to  the  charge. 

Taking  up  those  to  the  charge  of  the  court  first,  we  fail  to 
discover  any  substantial  error.  It  will  be  noticed  that  the  pa^ 
ties,  with  a  full  knowledge  to  the  effect  of  such  action,  sub- 
mitted their  dispute  to  arbitrators  mutually  chosen.     It  seems, 
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the  architect's  original  plan  and  specifications  provided  for  a 
house  much  larger  than  the  one  finally  decided  upon,  and  cost- 
ing certainly  over  $1,000  more ;  when  Mrs.  Connell  rejected 
this  plan,  because  of  the  cost,  the  architect  reduced  the  dimen- 
sions of  the  house  and  size  of  the  rooms ;  the  change  was  indi- 
cated by  retaining  the  original  drawings  and  indicating  upon 
ihem  the  new  lines  with  red  ink ;  and  this  was  the  working 
plan  for  the  builder ;  it  is  not  improbable  that  this  litigation 
arises  from  this  slovenly  method  of  putting  the  plan  on  paper ; 
the  owner  and  contractor  put  different  interpretations  upon 
it;  the  defendant  did  not  probably  understand  it,  but  the  arch- 
itect who  made  the  plan  was  her  architect,  even  though  the 
brother  of  the  builder ;  the  changed  plan,  as  finally  adopted, 
was  the  one  the  contractor  bid  on ;  if  it  was  subject  to  conflict- 
ing interpretations,  the  fault  was  her  own.  But  however  this 
may  be,  the  whole  contention  as  to  interpretation  was  volun- 
tarily submitted  to  arbitration ;  the  arbitrators  seem  to  have 
carefully  performed  their  duty ;  no  hint  of  misbehavior  or  par- 
tiality on  their  part  is  suggested ;  therefore,  after  they  made 
their  award  in  writing  under  their  hands  and  seals,  indicating 
at  length  and  in  fullest  detail,  the  true  interpretation  of  the 
agreement,  both  parties  were  irrevocably  bound  by  it ;  the  ob- 
ligation of  the  contractor  had  then  to  be  measured  by  the  de- 
cision of  the  arbitrators.  Neither  party  complained  of  the 
award,  and  it  may  be  implied  both  were  satisfied  with  it.  The 
contractor  resumed  work,  as  he  testifies  fully  intending  to 
carry  it  on  as  directed  by  the  award,  but  worked  only  four  or 
five  days  until  she  ordered  him  to  quit.  True,  the  owner  de- 
nies this,  and  gives  a  different  version  of  the  circumstances ; 
but  if  the  jury  believed  that  when  the  house  was  ready  for  plas- 
tering, she  had  only,  after  repeated  demands,  paid  $400,  when 
she  ought  to  have  paid  $1,700,  that  justified  plaintiff  in  aban- 
doning the  work ;  or,  if  at  that  stage  of  the  work,  she  perempto- 
rily ordered  him  to  quit,  and  said  she  would  have  the  house 
finished  by  another  builder,  that  waiTanted  him  in  stopping. 
All  the  conflict  of  evidence  on  both  questions  was  for  the  jury. 
The  court  plainly  instructed  the  jury  that  the  plaintiff  was 
bound  to  fulfil  his  contract  according  to  its  terms  before  he 
could  recover  anything,  and  that  unless  he  was  excused  by  the 
conduct  of  defendant,  he  was  bound  to  complete  it  before  he 
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could  recover ;  this  is  the  settled  law.  If  defendant  desired  a 
more  specific  enunciation  of  it,  so  as  to  call  the  attention  of 
the  jury  to  its  application  to  a  particular  view  of  the  evidence, 
her  counsel  should  have  requested  the  court  to  so  charge. 
The  cases  of  Shaw  v.  Lewistown,  etc.,  Turnpike  Co.,  8  P.  & 
W.  445,  and  Hocking  v.  Hamilton,  158  Pa.  107,  are  both  in 
point  on  the  general  rule,  and  it  is  unnecessary  to  burden  this 
opinion  with  the  citation  of  the  very  numerous  cases.  Appel- 
lant's counsel,  in  their  argument  here,  and  in  their  attitude  at 
the  trial  in  the  court  below,  seem  to  have  assumed  that  the 
jury  would  be  with  them  on  the  facts ;  they  were  probably  sur- 
prised by  the  verdict,  but  the  court  below  having  entered  judg- 
ment upon  it,  we  cannot  cure  any  error,  if  error  there  was,  of 
the  jury,  when  they  could  not  have  been  misled  by  error  in 
the  charge.  Without  taking  up  the  nine  assignments  of  error 
to  the  charge  and  discussing  them  separately,  what  we  have 
said  disposes  of  every  real  question  raised  by  them,  and  there- 
fore they  are  overruled. 

As  to  the  first  assignment,  which  alleges  error  in  admitting 
evidence,  that  the  contract  had  been  complied  with  up  to  the 
date  when  the  first  payment  was  due,  and  that  defendant  had 
expressed  herself  as  satisfied  therewith,  that  was  an  assential 
part  of  plaintiff's  case.  The  submission  of  the  disputed  inter- 
pretation of  the  plans  to  arbitrators,  in  no  way  relieved  him 
from  the  duty  of  performing  his  contract  before  that  time,  and 
on  the  interpretation  of  both  parties,  he  was  not  at  that  time 
in  default.  The  second  exception,  to  admission  of  testimony, 
that  the  owner,  at  the  date  of  her  discharge  of  the  contractor, 
promised  to  pay  his  demand,  is  not  sustained ;  the  testimony 
tended  to  show  an  admission  of  the  justice  of  his  claim  then, 
by  the  same  person  who  at  the  trial  denied  it  As  to  the  tes- 
timony of  George  W.  Finn,  a  witness  who  had  twenty  years 
of  experience  as  a  caipenter  and  builder,  that  the  charge  of 
8*693  was  a  reasonable  one  for  the  carpenter  work,  plumbing  and 
trimming,  it  was  competent  and  relevant ;  he  had  caref ally  ex- 
amined the  building,  and  his  estimate  was  evidence,  even  if 
only  an  estimate.  True,  the  exact  cost  of  material,  piece  by 
piece,  and  wages  of  lal)or,  day  by  day,  would  have  been,  per- 
haps, more  convincing,  if  such  testimony  had  been  producedt 
but  that  does  not  stamp  an  estimate  by  an  experienced  builder 
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as  either  incompetent  or  irrelevant.  The  fourth  assignment 
is  to  the  rejection  of  the  testimony  of  P.  W.  Stokes,  attorney 
for  appellant,  that  he,  as  her  attorney,  on  November  5, 1895, 
served  written  notice  on  plaintiff  to  resume  work  or  she  would 
hold  him  answerable  for  damages.  It  will  be  noticed  that  the 
decision  of  the  arbitrators  was  on  October  8,  previous ;  Wor- 
den  alleged  that  then  he  resumed  work  and  demanded  of  the 
owner  that  she  comply  with  her  contract  as  to  payment,  which 
she  did  not  do ;  then  in  four  or  five  days,  she  peremptorily  dis- 
charged him  ;  these  two  were  the  only  excuses  offered  by  him 
for  noncompletion  of  his  contract ;  on  the  truth  of  these,  he 
must  stand  or  fall ;  that  nearly  a  month  after  he  stopped  work, 
she  after  consultation  with  counsel,  requested  him  to  resume 
it,  tended  to  prove  nothing  in  issue;  if  he  had  inexcusably 
stopped,  he  could  not  recover ;  if  without  excuse  he  did  not 
resume  work,  defendant's  case  was  no  stronger ;  if  the  stoppage 
was  justifiable,  and  her  default  and  conduct  were  not  excusable, 
she  could  not  condone  her  breach  of  contract  by  asking  him  to 
resume  work  a  month  after  he  had  justifiably  quit ;  we  do  not 
think  there  was  error  in  rejecting  the  written  notice ;  but  in 
fact  defendant  was  not  injured  thereby;  while  the  court  re- 
jected the  written  notice,  because  it  was  only  a  copy  and  not 
the  original,  a  reason  that  would  hardly  sustain  the  ruling, 
stiU,  Mr.  Stokes  was  permitted  to  testify,  that  he  called  upon 
plaintiff  and  delivered  to  him  the  copy,  and  told  him  Mrs.  Con- 
nell  wanted  him  to  resume  work  on  the  building  by  a  certain 
date,  and  that  Worden  replied  he  had  nothing  more  to  do  with 
it.  Defendant,  therefore,  had  all  the  benefit  of  this  late  demand 
and  refusal  ttiat  she  could  have  had  from  the  admission  of  the 
writing.     This  exception  is  oveiTuled. 

On  the  whole  case  we  discover  no  error  warranting  a  re- 
versal, therefore  the  judgment  is  aflSrmed. 
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Anderson  v.  National  Surety  Company. 


Contractr— Written  and  parol  contract — Evidence, 

Where  in  an  action  of  assumpsit  the  defendant  claims  that  the  real  con- 
tract was  covered  by  a  letter  beginning  with  the  words  **as  per  our  con- 
versation of  yesterday,"  and  the  evidence  for  the  plaintiffs  although  con- 
tradicted, tended  to  show  that  the  conversation  referred  to  was  different 
in  its  terms  from  those  of  the  letter,  the  question  as  to  what  was  the  real 
contmct  between  the  parties  is  for  the  jury. 

Corporation — Powers  of  agent, 

A  general  agent  of  a  surety  company  in  a  paiticular  locality  who  holds 
himself  out  as  such  with  the  knowledge  of  the  company,  solicits  and  nego- 
tiates surety  bonds  for  it,  receives  the  premiums  and  transmits  them  to 
the  company  and  delivers  the  bonds,  has  authority  to  execute  a  contractor's 
bond,  notwithstanding  a  secret  restriction  on  his  authority  that  his  action 
in  such  a  matter  must  be  approved  by  the  company ;  and  the  company  is 
bound  by  his  act  where  it  has  ratified  his  action  by  accepting  premiums 
and  paying  pait  of  the  obligation  created  by  the  bond. 

Argued  March  23,  1900.  Appeal,  No.  4,  Jan.  T.,  1900,  from 
j  idgment  of  C.  P.  No.  1,  Phila.  Co.,  June  T.,  1899,  No.  374, 
on  verdict  for  plaintiffs,  in  case  of  William  M.  Anderson  and 
William  P.  Adams,  copartners,  trading  as  Anderson  &  Adams,  v. 
National  Surety  Company.  Before  Green,  C.  J.,  McCoLLUM, 
Dean,  Fell  and  Mestrezat,  J  J.     Affirmed. 

Assumpsit  on  a  contract.     Before  Brbgy,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Defendants'  points  among  others  were  as  follows : 

1.  A  party  who  avails  himself  of  the  act  of  an  agent  must^ 
in  order  to  charge  tlie  principal,  prove  the  authority  under 
which  the  agent  acts.  The  burden  of  proof  lies  on  him  to  estab- 
lish the  agency  and  the  extent  of  it.  Acts  done  by  the  alleged 
agent  are  not  proof  of  his  authority  to  act  for  the  principal: 
Hays  &  Wick  v.  Lynn,  7  Watts,  525 ;  Moore's  Executors  v. 
Patterson,  28  Pa.  505.    Answer :  Refused.   [9] 

2.  There  is  not  evidence  in  this  case  such  as  is  sufficient  to 
show  G.  H.  Taylor  to  have  been  an  agent  of  the  defendant 
company  legally  authorized  to  enter  into  a  contract  with  the 
plaintiffs  such  as  is  here  sued  on,  and  nothing  said  or  done  by 
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him  is  to  be  considered  by  the  jury  as  binding  the  defendant 
in  this  action.     Answer :  Refused.  [10  ] 

3.  There  is  no  evidence  of  any  authority  in  G.  H.  Taylor,  the 
general  agent  of  the  defendant  corporation,  to  make  the  con- 
tract set  up  by  the  plaintiffs  in  this  action :  12th  St.  Market 
Co.  V.  Jackson,  102  Pa.  271.    Answer :  Refused. 

Verdict  and  judgment  for  plaintiffs  for  |f3,822.31.  Defendant 
appealed. 

Errors  assigned  among  others  were  (5,  6)  in  submitting  the 
question  to  the  jury  as  to  what  was  the  contract ;  (9-11)  above 
instructions,  quoting  them. 

S.  Davis  Page^  of  Page^  Allinson  ^  Penrose^  for  appellants. — 
Taylor  denies  absolutely  that  he  ever  had  a  conversation  with 
Anderson  or  Adams  of  the  purport  stated,  and  such  parol  tes- 
timony, if  admitted,  would  certainly  contradict,  vary,  alter  and 
modify  the  written  contract  presented  by  Taylor  in  the  letter 
of  September  10,  1898,  such  contract  being  altogether  unam- 
biguous in  its  terms,  and  there  being  no  claim  of  fraud,  misrep- 
resentation, accident  or  mistake,  which  alone  would  justify  the 
admission  of  such  testimony :  Collins  v.  Baumgardner,  52  Pa. 
461 ;  Rearich  v.  Swinehart,  11  Pa.  233 ;  Dickson  v.  Hartman 
Mfg.  Co.,  179  Pa.  343 ;  Corcoran  v.  Mut.  Life  Ins.  Co.  of  N.  Y., 
179  Pa.  132;  Halberstadt  v.  Bannan,  149  Pa.  61. 

Taylor's  authority  was  denied  by  the  appellants ;  the  court 
below  took  the  consideration  of  all  the  facts  bearing  on  the 
question  from  the  jury,  assuming  there  was  no  proper  contro- 
versy about  it.  The  rule  is  that  whoever  deals  with  an  agent 
constituted  for  a  special  purpose,  doals  at  his  peril  when  the 
agent  passes  the  precise  limitations  of  his  power:  Edwards  v.^ 
Dooley,  120  N.  Y.  640;  Odiome  v.  Maxcy,  13  Mass.  *179; 
Mechanics'  Bank  v.  Schaumburg,  38  Mo.  228 ;  Stewart  v.  Wood- 
ward, 50  Vt  *78 ;  Mundis  v.  Emig,  171  Pa.  417 ;  Noble  &  HaU 
V.  Lycoming  Fire  Ins.  Co.,  91  Pa.  387 ;  Union  Refining  &  Stor^ 
age  Co.  V.  Bushnell,  88  Pa.  89 ;  Williams  v.  Getty,  31  Pa.  461- 

The  responsibility  of  the  appellants  was  a  conclusion  of  fact 
to  be  deduced  from  circumstances  by  a  jury  rather  than  assumed 
by  the  court:  Jordan  v.  Stewart,  23  Pa.  248 ;  Nicholson  v.  Golr^ 
Vol.  cxcvi— 19 
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den,  27  Mo.  App.  182 ;  Fisher  v.  Hanisburg  Gras  Co.,  1  Pear- 
son, 122 ;  Langenheim  v.  Anshutz  Bradberry  Co.,  88  W.  N.  C. 
505;  12th  St.  Market  Company  y.  Jackson,  102  Pa.  269. 

Edward  P.  Bliss^  for  appellees. — A  principal  is  responsible 
for  the  acts  of  his  agent,  within  the  apparent  scope  of  his  au- 
thority, although  there  may  be  as  between  the  principal  and 
agent,  a  restriction  upon  that  authority:  Williams  v.  Getty, 
81  Pa.  461 ;  Hill  v.  Nat.  Trust  Co.,  108  Pa.  1 ;  Bait.  &  Phila- 
Steamboat  Co.  v.  Brown,  54  Pa.  77 ;  Harrington  v.  Bronson, 
161  Pa.  296. 

Under  the  evidence  in  this  case,  the  court  below  could  not 
do  otherwise  than  to  admit  parol  testimony  as  to  the  terms  of 
the  contract  and  then  leave  it  to  the  jury  to  decide  what  those 
terms  were:  Holt  v.  Pie,  120  Pa.  425. 

Opinion  by  Mr.  Justice  Dean,  May  28, 1900 : 
One  William  J.  Donegan,  on  August  19,  1897,  made  a  con- 
tract with  William  G.  Patton,  for  the  plumbing  and  gas  fixtures 
of  eighty  houses  in  Philadelphia.  The  price  to  be  paid  was 
$14,400,  twenty  per  cent  of  which  was  to  be  reserved  and 
paid  after  the  houses  were  finished  and  ready  for  sale  or  occu- 
pancy. The  plans  had  been  prepared  by  an  architect,  and  were 
in  possession  of  Patton  when  the  contract  was  executed ;  they 
were  made  part  of  the  contract,  but  still,  it  was  stipulated, 
that  Donegan  was  to  do  all  that  kind  of  work  about  which  they 
were  contracting,  even  if  not  specified  in  writing.  This  defend- 
ant, the  National  Sui*ety  Company,  of  New  York,  became 
surety  for  Donegan  to  the  Equitable  Trust  Company  of  Phila- 
delphia in  the  sum  of  f5,000  for  the  performance  of  the  work 
according  to  the  contract.  After  Donegan  had  done  part  of  it, 
and  there  had  been  paid  him  §57,770,  he  abandoned  the  contract ; 
the  Equitable  Trust  Company  called  upon  the  surety  company 
to  complete  it.  At  that  date  the  Equitable  had  in  its  possession 
$8,750  cash  and  the  twenty  per  cent  reserved.  The  resident 
general  agent  of  the  National  Surety  Company  in  Philadel- 
phia was  G.  H.  Taylor,  who,  on  learning  of  the  default  of 
Donegan,  had  a  conversation  with  plaintiffs,  who  were  gas  fit- 
ters and  plumbers,  and  the  next  day  wrote  them  this  letter: 
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*^  9-10-98. 
««  ME88BS.  AnDSBSON  &  AdAMS, 

"No.  128  So.  20th  St 
"  Gentlemen :  As  per  our  conversation  of  yesterday,  this  is  to 
authorize  you  to  complete  the  contract  of  William  J.  Donegan^ 
on  the  Patton  operation,  as  per  the  terms  of  Mr.  Donegan's 
contract  Mr.  Patton  will  see  you  and  make  arrangements  for 
any  extras  which  may  be  done,  and  which  are  not  provided  for 
in  the  contract  Tou  may  order  the  goods  which  are  necessary 
to  complete,  and  look  to  the  National  Surety  Company  for 
moneys  which  will  be  due  you  for  same  as  the  work  progresses. 
If  there  is  anything  further  which  we  can  do  for  you  in  this 
matter,  kindly  call  us  up  over  'phone  or  drop  us  a  line,  and  we 
will  be  glad  to  take  the  matter  up  with  you. 

"  Yours  truly, 
"G.H.  Taylor." 

The  plaintiffs  immediately  commenced,  and  in  due  time  fin- 
ished the  work;  payments  were  made  to  them  from  time  to 
time  by  the  Equitable  Trust  Company,  on  certificates,  vouched 
by  Patton  and  countersigned  by  the  inspector  of  the  company, 
the  money  being  furnished  through  checks  of  the  surety  com- 
pany, which  last  named  company,  in  this  way,  paid  to  plaintiffs 
$3,556,  leaving,  as  plaintiffs  claimed,  a  balance  of  over  $3,000 
on  their  contract  unpaid.  The  surety,  alleging,  then  that  it 
had  paid  all  that  its  contract  of  suretyship  for  Donegan  called 
for,  and  that  it  was  only  answerable  to  plaintiffs  to  the  extent  of 
Donegan's  default,  refused  to  make  further  payments ;  there- 
upon, plaintiffs  under  their  contract  with  the  agent  Taylor 
bought  this  suit  against  the  surety  'company.  At  the  trial 
the  main  contention,  from  the  evidence,  was,  what  was  the 
contract?  The  first  line  of  the  letter  says,  "  as  per  our  conver- 
sation of  yesterday."  The  plaintiffs  allege  that  the  actual  con- 
tract was  to  be  found  in  the  conversation  in  connection  with 
this  letter ;  the  defendant  alleged  that  the  whole  contract  was 
evidenced  by  the  words  following  the  expression  quoted,  in  the 
letter ;  and  that  meant  plaintiffs  were  to  finish  Donegan's  con- 
tract in  its  exact  terms,  for  the  balance  of  consideration  which 
by  that  contract  was  to  be  paid  Donegan.  The  learned  judge 
of  the  court  below,  being  of  opinion,  that  the  letter  did  not 
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necessarily  elxpress  the  whole  contract,  if  plaintiffs'  evidence 
were  helieved,  submitted  to  the  jury  the  evidence  to  find: 
1.  Was  the  conversation  of  the  day  before  a  material  part  of 
the  contract  ?  2.  If  so,  what  was  said,  and  what  did  the  parties 
mean  by  what  they  said  ?  The  jury  found  for  plaintiffs,  and 
we  have  this  appeal  by  defendant,  who  assigns  thirteen  errors. 
Most  of  these  errors  are  disposed  of  by  our  ruling  on  tha 
main  contention  between  the  parties.  Was  the  contract  be- 
tween the  parties  wholly  a  written  one?  If  so,  error  runs 
through  the  whole  of  the  charge,  and  is  also  present  in  many 
of  the  rulings  and  offers  of  evidence.  Or,  was  it  part  oral 
and  part  in  writing?  If  so,  the  charge  is  substantially  correct* 
In  general,  if  a  written  contract  be  exhibited,  it  is  persumed  to 
express  the  intention  of  the  parties  to  it,  and  the  whole  of 
their  intention;  the  oral  negotiations  which  preceded  it  are 
presumed  to  be  merged  in  the  written  contract,  and  evidence 
of  the  conversations  which  lead  up  to  it  are  not  admissible  to 
contradict,  vary,  enlarge  or  restrict  its  terms ;  it  is  the  duty  of 
the  court  to  ascertain  from  the  written  language  the  intent  of 
the  parties.  But  we  are  free  to  say  this  rule  is  not  necessarily 
applicable  here  ;  the  very  first  duty  of  the  court,  on  an  inspec- 
tion of  the  writing,  was  to  say  it  might  not,  from  its  very 
terms,  embody  the  whole  contract.  It  starts  off  by  saying: 
"  As  per  our  conversation  of  yesterday, •'  you  are  to  complete 
Donegan^s  contract  as  per  the  terms  of  that  contract.  Regard-^ 
ing  the  "  conversation  of  yesterday,"  it  is  testified  by  Anderson, 
one  of  plaintiffs,  who  had  the  conversation  with  Taylor,  defend- 
ant's agent,  that  on  verbal  request  of  Taylor,  he  and  his  part- 
ner, Adams,  examined  each  of  the  eighty  houses  embraced  in 
Donegan's  contract ;  three  or  four  of  them  were  finished ;  then, 
assuming  the  fact  that  the  finished  ones  had  been  accepted,  as 
a  compliance  with  the  first  contract,  they  made  a  schedule  of 
what  work  and  materials  would  be  necessary  to  complete  all 
the  unfinished  houses,  and  estimated  the  charge  they  would 
make  for  completing  the  contract  at  $6,588.  The  written 
schedule  and  estimate  he  delivered  to  Taylor;  the  terms  of 
payment  were  to  be  cash  as  the  work  progressed.  This  last 
stipulation  was  not  expressed  in  the  paper  further  than  the 
fixing  the  round  price  ;  the  price  demanded  seemed  to  be  sat^ 
isfactoiy  to  Taylor,  and  Anderson  left,  Taylor  saying  he 
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would  let  him  hear  from  him ;  the  next  day  Andeison  received 
the  letter  we  have  quoted*  He  is  positive  he  never  saw 
Don^^n's  contract  nor  the  plans  and  specifications ;  that  Tay- 
lor requested  him  to  examine  the  houses,  to  see  what  was 
necessaiy  to  finish  them,  and  then  estimate  for  what  price  they 
would  finish  the  work,  and  this  they  did.  Taylor's  testimony 
is  in  direct  conflict  with  Anderson ;  he  testifies  that  he  showed 
the  Donegan  contract  to  Anderson  and  asked  him  to  examine  the 
houses  and  inform  him  whether  they  would  agree  to  complete 
them  for  the  balance  .yet  payable  on  Donegan's  contract;  that, 
after  making  the  examination,  Anderson  called  and  said,  they 
would  finish  them  as  specified  in  the  Donegan  contract,  accord- 
ing to  its  terms,  for  the  balance  due ;  that  he  never  saw  the 
estimate  of  plaintiffs,  which  Anderson  testifies  was  delivered  the 
day  before,  and  that  the  letter  quoted,  that  he  sent  next  day  to 
plaintiffs,  refers  solely  to  the  terms,  including  the  balance 
due,  of  Donegan's  contract.  In  corroboration  of  plaintiffs,  the 
written  schedule  and  estimate,  dated  September  9,  was  in  de- 
fendant's possession  and  produced  by  it  at  trial  on  notice ;  it 
does  not  mention  Donegan's  name,  and  is  on  its  face  an  inde- 
pendent estimate  made  after  examination  of  the  houses ;  if  An- 
derson's evidence  be  believed,  it  is  plainly  a  part  of  the  contract. 
On  the  other  hand,  the  latter  part  of  the  letter  of  Septem- 
ber 10,  from  Taylor  to  plaintiffs,  on  a  not  improbable  interpre- 
tation of  it,  corroborates  Taylor,  and  was  the  entire  contract 
But,  as  the  evidence  stood  at  the  close  of  it,  it  was  a  question 
of  fact  for  the  jury.  Did  the  letter  of  the  10th  embody  the 
entire  contract  ?  If  it  did  not,  then  what  was  the  oral  contract 
of  the  day  before  ?  If  the  letter  did  constitute  the  whole  con- 
tract, then  plaintiffs  had  no  case,  for  all  that  remained  to  be 
done  was  to  compute  the  balance  unpaid  on  the  Donegan  con- 
tract. We  are  of  opinion  that  the  court  took  the  right  view 
of  the  law  in  submitting  the  evidence  to  the  jury,  and  gave 
full  and  adequate  instructions  thereon. 

As  to  the  errors  assigned,  involving  the  court's  decision,  that, 
on  the  established  facts,  Taylor  had  authority,  as  agent  to 
write  the  letter,  we  only  say  the  decision  ought  not  to  have 
been  otherwise.  Taylor  admits  he  was  the  general  agent  pf 
the  company  in  Philadelphia,  and  held  himself  out  as  such 
with  the  knowledge  of  the  company;  solicited  and  negotiated 
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surety  bonds  for  it;  received  the  premiums  and  transmitted 
them  to  the  company,  and  delivered  the  bonds  as  he  did  this 
one.  He  says,  as  to  this  sort  of  bond,  a  contractor's  bond,  he 
had  no  authority,  unless  his  act  was  approved  by  the  company. 
Such  secret  restriction  will  not  avail  the  company,  after  his  ap- 
pointment as  general  agent  to  deal  with  the  public ;  besides 
the  company  accepted  the  premiums,  and  paid  part  of  plain- 
tiffs' contract  price  during  the  progress  of  their  work.  This 
was  a  distinct  ratification  of  the  act  of  the  agent  in  making 
the  contract,  whatever  may  have  been  its  terms. 

We  can  find  nothing  of  merit  in  any  of  the  assignments  of 
error;  all  are  overruled,  and  the  judgment  is  affirmed. 


196  294 

22  s^M2a  Waddell's  Estate. 

Executors  and  administrcUors — Surcharge— Error  of  judgment. 
An  executor  will  not  be  surcharged  for  a  loss  tliat  occurs  through  a 
mere  error  of  judgment. 

Executors  and  administrators— Discretion  as  to  sale  of  real  estate. 

A  discretionary  power  in  executors  to  sell  real  estate  cannot  be  controlled 
by  a  demand  of  one  or  more  of  the  legatees  for  an  immediate  sale.  Noth- 
ing less  than  the  request  of  all  the  legatees  will  save  the  executors  from 
the  peril  of  a  nonexercise  of  their  own  judgment,  and  this  only  because 
the  legatees  would  be  estopped  from  denying  the  good  faith  of  the  execu- 
tors. 

Executors  and  administrators— Power  to  sell  coal  land— Discretion. 

An  experienced  owner  and  operator  of  coal  land  began  to  open  a  shaft, 
and  at  the  time  he  made  a  codicil  to  his  will,  had  struck  a  fault,  which  he 
knew  would  cost  a  large  sum  of  money  to  overcome.  By  the  codicil  he 
directed  as  follows :  **  My  executors  shall  sell  and  convert  all  my  interest 
in  any  of  my  collieries  or  coal  operations,  wherever  situated,  as  soon  as 
the  same  can  conveniently  be  done  with  advantage  to  my  estate,  and  until 
such  sale  of  said  colliery  interests  my  executors  shall  conduct  the  same 
and  all  the  business  operations  connected  therewith  for  the  benefit  of  my 
estate,  with  the  same  power  and  effect  as  if  I  were  living,  and  managing 
or  conducting  the  same.^^  The  executors  prosecuted  the  work  through 
the  fault  at  an  expense  which  largely  exceeded  the  receipts.  There  was 
no  evidence  of  fraud  on  the  part  of  the  executors.  Held,  that  the  execu- 
tors should  not  be  surcharged  with  the  loss. 

Aigued  April  10, 1900.    Appeal,  No.  20,  Jan.  T.,  1900,  by 
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W.  L.  Watson  et  al.,  executors,  from  decree  of  O.  C.  Luzerne 
County,  No.  398  of  1894,  sustaining  exceptions  to  account,  in  es- 
tate of  Thomas  Waddell,  deceased.  Before  Grbbk,  C.  J.,  Mo 
C!oLi«X7K,  MrrcHsiiL,  Dsan  and  Fell,  JJ.    Reveised. 

Exceptions  to  account. 

The  facts  are  fully  stated  in  the  opinion  of  the  Supreme  Court. 
The  court  sustained  exceptions  to  the  account,  and  surcharged 
the  executors  with  $36,662.25. 

Emn'  (ungned  was  the  decree  of  the  court 

George  S.  Ferris  and  Henry  W.  Palmer^  for  appellants. — ^In 
pursuance  of  the  testator's  explicit  directions,  the  executors  op- 
erated the  colliery,  pending  sale  thereof,  in  a  workmanlike  man- 
ner, and  did  with  the  property,  in  all  respects,  what  a  prudent 
man  would  do  with  his  own  under  like  circumstances. 

It  is  the  will  of  the  testator  and  not  the  will  of  even  a  major> 
ity  of  the  legatees  that  should  govern  the  action  of  execu- 
tors. The  minority  would  still  have  a  right  to  demand  that 
the  executors  carry  out  the  will  on  pain  of  surcharge  if  loss 
followed  their  failure  to  do  so. 

The  measure  of  a  trustee's  duty  in  the  management  of  the 
trust  estate  is  good  faith  and  the  exercise  of  common  skill,  pru- 
dence and  caution :  Bartol's  App.,  182  Pa.  407 ;  Webb's  App., 
166  Pa.  330;  Neffs  App.,  67  Pa.  91 ;  Semple's  Est.,  189  Pa.  388. 

He  will  not  be  surcharged  with  the  amount  of  a  loss  arising 
from  a  mere  error  of  judgment:  Lancaster's  Est,  18  Phila.  10; 
Naglee's  Est,  62  Pa.  164 ;  Old's  Est,  176  Pa.  160 ;  Pleason- 
ton's  App.,  99  Pa.  362;  WUliams's  App.,  73  Pa.  249;  Getz's 
Est,  12  Phila.  143 ;  Stewart's  Est.,  110  Pa.  426 ;  DUlebaugh's 
Est,  4  Watts,  177 ;  Bartol's  App.,  182  Pa.  407 ;  Knight  v. 
Lord  Plimouth,  3  Atkyn,  480;  Semple's  Est,  189  Pa.  388; 
Springer's  Est,  61  Pa.  342;  Rowth  v.  Howell,  3  Ves.  666; 
Calhoun's  Est,  6  Watts,  186 ;  Webb's  Est,  166  Pa.  330 ;  Doyle's 
Est,  2  Del.  Co.  Rep.  196 ;  B.  &  O.  R.  R.  Co.  v.  Schwindlmg, 
101  Pa.  268;  Kentucky  Central  R.  R.  Co.  v.  Gastineau,  88 
Ky.  119. 

There  was  no  negligence  in  the  mere  fact  that  the  executors 
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conducted  operations  until  a  sale  of  the  colliery  was  arranged. 
As  to  this  they  had  no  discretion :  DiUebaugh's  Est.,  4  Watts, 
177 ;  Doyle's  Est.,  2  Del.  Co.  Rep.  196 ;  Weigand's  App.,  28 
Pa.  471 ;  Naglee's  Est,  52  Pa.  154 ;  Pulpress  v.  African  M.  E. 
Church,  48  Pa.  204;  Perry  on  Trusts,  511 ;  Hill  on  Trustees, 
*488;  WUliams's  App.,  73  Pa.  249. 

It  would  have  been  idle  for  the  executors  to  apply  to  the 
orphans'  court  for  directions  as  to  how  they  should  run  the 
colliery,  and  their  failure  to  do  so  is  no  evidence  of  negligence : 
Act  of  May  19,  1874,  P.  L.  207 ;  Lafiferty's  Est,  3  Pa.  Dist 
Rep.  463 ;  Odd  Fellows  Savings  Bank's  App.,  123  Pa.  856 ; 
Old's  Est,  176  Pa.  160. 

A  trustee  is  not  required  to  be  infallible  in  his  judgment, 
nor  to  possess  the  power  of  anticipating  events  not  generally 
looked  for:  Cridland's  Est,  132  Pa.  479;  Old's  Est,  176  Pa. 
160 ;  Jack's  App.,  94  Pa.  367 ;  Williams  v.  LeBar,  141  Pa.  149. 

JD.  L,  Rhone  and  J,  Q.  Creveling^  for  appellees. — A  sale  was 
a  primary  object  of  the  testator. 

Mere  waiting  in  the  delusive  hope  of  a  rise  in  price  and  bet- 
ter conditions  of  the  coal  market  is  a  speculation  of  the  rankest 
sort,  and  no  executor  or  trustee,  especially  he  who  sees  all  prop- 
erties about  him  constantly  decreasing  in  value,  is  justified  in 
delaying  to  sell  where  the  will  imperatively  demands  a  conver- 
sion: Merkel's  Est,  131  Pa.  584;  Leslie's  App.,  63  Pa.  355; 
Chambersburg  Savings  Fund  Assn.'s  App.,  76  Pa.  230. 

Without  express  authority  conferred  by  the  will,  a  trustee 
may  not  embark  the  general  assets  of  the  estate  in  a  business 
authorized  to  be  continued:  Burwell  v.  Cawood,  2  How.  (U.  S.) 
560;  Wilcox  v.  Derickson,  168  Pa.  331;  McArdle  v.  West 
Phila.  Title  &  Trust  Company,  7  Pa.  Superior  Ct  328 ;  Shinn's 
Est.,  166  Pa.  121 ;  Ex  parte  Richardson,  3  Maddock,  138. 

The  executors  were  not  authorized  by  the  will  nor  the  law  to 
spend  any  of  the  general  assets  in  the  mining  operations:  Mo- 
Neillie  v.  Acton,  4  De  G.  M.  &  G.  744-749 ;  Smith  v.  Ayer,  101 
U.  S.  320 ;  Burwell  v.  Mandevill,  2  How.  560;  Ex  parte  Gar- 
land,  10  Vesey,  110 ;  Wilcox  v.  Derickson,  168  Pa.  381 ;  Mc- 
Ardle V.  West  PhUa.  Title  &  Trust  Co.,  7  Pa.  Superior  Ct 
828 ;  Ferry  v.  Laible,  32  N.  J.  Eq.  791. 
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Opinion  by  Mb.  Justice  Dean,  May  28, 1900: 

Thomas  Waddell,  a  coal  operator  of  Luzerne  county,  died 
on  October  28,  1894,  leaving  a  will  with  three  codicils,  the 
last  one  dated  only  nineteen  days  before  his  death.  He  was 
<5onducting  several  coal  plants  just  before  he  died,  among 
others,  a  newly  opened  mine  at  Winton.  In  this  last  he  had 
«unk  a  slope  to  the  coal,  and  also  a  shaft,  for  what  under  the 
statute  is  known  as  the  second  opening,  but  had  made  no  con- 
nection between  them ;  the  slope  had  reached  the  coal,  but  at 
the  bottom  had  struck  a  fault,  which  barred  access  to  the 
regular  and  valuable  bed  beyond  it.  To  utilize  the  shaft  and 
-slope  already  put  down  at  great  cost,  development  of  the  prop- 
erty required  that  the  operator  should  cut  through  the  fault, 
or  abandon  the  operation  at  that  point  and  try  another.  This 
was  well  known  to  testator,  and  with  this  knowledge,  and  with 
his  will  before  him,  a  few  days  before  lus  death,  when  he  exe- 
cuted the  last  codicil,  he  leaves  this  provision  in  full  force : 

"  My  executors  shall  sell  and  convert  all  my  interest  in  any 
of  my  collieries  or  coal  operations,  wherever  situated,  as  soon 
as  the  same  can  conveniently  be  done  with  advantage  to  my 
estate,  and  until  such  sale  of  said  colliery  interests  my  execu- 
tors shall  conduct  the  same  and  all  the  business  operations 
oonnected  therewith  for  the  benefit  of  my  estate,  with  the  same 
power  and  effect  as  if  I  were  living,  and  managing  or  conduct- 
ing the  same." 

The  executors  wanted  to  get  a  purchaser  for  the  Winton 
mine,  and  proceeded  to  make  the  connection  between  the  shaft 
And  slope,  to  cut  through  the  fault,  and  put  the  mine  in  a 
workable  condition,  on  the  assumption  that  it  would  sell  for  a 
liigher  price  if  ready  for  working.  Some  coal  was  sold  during 
the  progress  of  the  work,  but  not  nearly  in  quantity  to  equal 
the  expenditure,  in  royalties  paid,  and  in  rock  blasting  and 
labor  necessary  to  cut  through  the  fault.  On  February  15, 
1897,  the  colliery  was  sold  for  $80,000.  On  August  80, 1897, 
the  executors  filed  their  first  partial  account.  From  this  ac- 
count, as  found  by  the  court  below,  the  executors  had  ex- 
pended, including  interest  and  royalty,  $86,622.25  more  than 
they  had  received  for  coal  mined,  dating  their  answeraWlity 
for  thirty-two  months  from  the  end  of  a  period  of  six  months 
■  after  decedent's  death.     Many  exceptions  were  filed  by  Bar- 


Digiti 


ized  by  Google 


298  WADDELL'S  ESTATE. 

Opinion  of  the  Covat.  [196  F^ 

bara  W.  Gangloff  and  Ellen  W.  Bryden,  two  of  the  legatees 
and  daughters  of  testator.  The  second  exception  substan- 
tially raises  all  that  is  m  issue  here  between  the  legatees  and 
executors.  The  rulings  of  the  court  below  on  the  other  ex- 
ceptions are  sustained.  The  second  was  ruled  in  favor  of 
the  legatees,  and  the  executors  surcharged  with  the  $36,622.25* 
From  that  decree  they  appeal  to  this  court,  averring  it  to  be 
error. 

We  have  already  quoted  the  clause  of  the  will  relating  to 
the  sale  of  the  collieries.  1.  What  was  the  executors'  duty? 
2.  What  was  the  scope  of  their  discretion  in  the  exercise  of  it? 
Their  duty  was  imperative,  to  sell  the  property ;  not  immedi- 
ately, however,  but  when  the  same  *^  can  be  conveniently  done 
with  advantage  to  my  estate."  These  words  absolutely  nega- 
tive a  peremptory  direction  to  sell  immediately.  They  at  once 
imposed  upon  the  executors  the  exercise  of  discretion  and 
judgment  as  to  when  such  sale  could  be  made  with  advantage 
to  the  estate.  To  what  line  did  this  discretion  as  to  time  of 
sale  extend?  The  exceptants  argue  that  the  duty  was  to  be 
exercised  by  at  once,  at  least,  offering  it  for  sale.  The  execu- 
tors might  have  done  so,  if,  in  their  judgment,  that  would  have 
been  of  advantage  to  the  estate ;  but  they  dared  not  so  to  do, 
if,  in  their  judgment,  it  would  be  a  disadvantage.  The  learned 
judge  of  the  court  below  holds  that  they  ought  to  have  sold 
at  tJie  end  of  six  months,  and  therefore  surcharges  them  with 
all  excess  of  expenditures  over  receipts  after  the  expiration  of 
that  period.  As  concerns  the  will,  the  one  conclusion  is  as 
arbitrary  as  the  other;  the  testator  fixed  no  date  whatever^ 
except  the  judgment  of  the  executors ;  that  is,  when,  in  their 
opinion,  it  would  be  of  advantage  to  his  estate.  Unless  the 
facts  show  a  gross  abuse  of  discretion  oi'  gross  supineness  or 
negligence  in  its  exercise,  their  judgment  must  control. 

By  the  words  of  the  will  the  testator  expresses  the  utmost 
confidence  in  the  executors'  capacity.  As  we  have  before  no- 
ticed, he  had  run  this  slope  about  to  the  fault,  and  had  sunk 
the  shaft  for  the  second  opening;  the  evidence  shows  that  this 
work  had  been  done  at  a  large  cost  by  testator  himself ;  but  it 
did  not  prove  the  value  of  the  mine ;  that  could  only  be  demon- 
strated by  piercing  the  fault  to  the  undisturbed  coal  beyond  it. 
This  condition,  at  once,  imposed  on  the  executors  the  exercise 
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of  judgment  as  to  when  the  sale  should  be  made.  Shall  we 
prosecute  the  work  commenced  by  the  testator?  Shall  we  sell 
the  property  now  or  after  its  development?  There  was  abso- 
lutely nothing  then  making  certain  which  course  would  be  of 
most  advantage  to  the  estate.  It  was  solely  a  matter  of  opin- 
ion; that  this  is  so  is  demonstrated  by  the  evidence;  experi- 
enced coal  operators  whose  credibility  is  not  questioned,  widely 
differed ;  some  would  have  bought  ^^  a  pig  in  a  poke,"  and  have 
taken  chances  on  the  speculation ;  others  would  have  preferred 
to  know  exactly  what  they  were  buying,  even  with  the  con- 
sequence of  paying  more.  Under  such  circumstances,  the  ex- 
ecutors undertook  to  prosecute  the  work  through  the  fault, 
and  also  to  connect  the  two  openings.  It  is  probable,  if  they 
had  known,  then,  that  the  expense  would  so  largely  exceed 
the  receipts,  they  would  have  made  an  immediate  sale;  but 
this,  neither  they  nor  others  could  tell ;  the  extent  and  character 
of  the  fault  could  only  be  determined  by  the  use  of  muscle, 
pick  and  blasting  powder.  The  event  demonstrated  that  the 
expenditure  was  not  warranted ;  that  the  testator  himself  had 
made  a  mistake  in  locating  the  slope.  The  court  below  says : 
**  The  decedent  was  a  practical  miner,  and  had  accumulated  a 
large  fortune  in  that  business.  At  his  death  the  Winton  was 
not  open  to  the  capacity  of  the  breaker;  large  amounts  of 
money  had  been  expended  without  return,  and  he  must  have 
known  when  he  authorized  the  executors  to  continue  mining, 
pending  a  sale,  that  still  other  large  amounts  might  be  needed 
to  carry  out  his  directions.  .  .  .  Decedent  was  a  clear-headed^ 
determined  man  of  business  ability,  but  he  had  no  doubt  made 
a  great  mistake  in  locating  the  slope  at  the  Winton  colliery."' 
Here  was  a  highly  competent  judge,  who  was  not  only  of  the 
opinion  that  the  slope  was  properly  located,  but  who,  by  the 
plainest  implication,  directed  his  executors  to  continue  it,  at 
the  expense  of  his  estate,  until  a  sale  advantageous  to  his  estate 
could  be  made.  Whatever  mistake  there  was,  was  his  mistake. 
Yet  the  effect  of  the  decree  is  to  surcharge  accountants  with 
the  loss  consequent  upon  the  mistake  of  the  testator.  It  plainly 
appears  that  the  executors,  in  the  exercise  of  an  honest  judg- 
ment, believed  the  mine  would  sell  for  a  largely  increased  price 
if  the  slope  was  extended  to  the  large  area  of  coal  beyond  the 
fault;  the  cost  greatly  exceeded  any  enchanced  price  received 
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at  the  sale.  Why  should  they  be  held  personally  responsible? 
Not  a  single  authority  is  cited,  not  one  can  be  found,  which 
imposes  such  a  penalty  as  this  surcharge,  for  a  mere  error  of 
judgment;  had  the  testator  lived,  his  loss  would  have  been  the 
same  from  his  own  error  of  judgment ;  his  legatees  cannot  make 
the  estate  whole,  by  saddling  the  loss  on  the  accountants.  The 
authorities  are  so  numerous  and  uniform  on  this  question,  that 
an  executor  will  not  be  surcharged  for  a  loss  that  occurs  through 
a  mere  error  of  judgment,  that  we  will  not  undertake  to  cite 
them ;  they  number  at  least  fifty,  from  Dillebaugh's  Estate,  4 
Watts,  177,  down  to  Semple's  Estate,  189  Pa.  386.  The  author. 
ities  cited  by  the  court  below  do  not  sustain  its  decree.  Mo- 
Farland's  App.,  37  Pa.  300,  rules  that  an  unreasonable  exercise 
of  discretion  by  an  executor  can  be  restrained  by  the  courts. 
The  facts,  as  found  by  the  court  here,  show  that  at  the  time 
the  money  was  being  expended,  the  executors  were,  with  the 
light  they  had,  or  that  they  could  procure,  exercising  a  reason- 
able discretion ;  they  had  not  the  use  of  something  similar  to 
X  rays,  wliich  would  enable  them  to  see  into  the  ground  and 
determine  the  extent  and  almost  impenetrable  nature  of  this 
fault  Mussleman's  Appeal,  65  Pa.  480,  is  to  the  same  effect. 
It  rules,  that  if  the  power  to  sell  be  conferred  on  the  executor, 
the  orphans'  court  has  jurisdiction  to  control  its  exercise.  These 
rulings  do  not  touch  this  case.  Shall  we  sell  or  dig,  was  the 
question  that  presented  itself  to  these  executors ;  they  honestly 
believed  it  would  be  of  more  advantage  to  the  estate  to  defer 
a  sale  until  after  digging  through  the  fault.  We  doubt,  if  the 
orphans'  court  could,  at  that  time,  have  seen  further  into  that 
ground  than  the  executors,  or  would  have,  under  the  circum- 
stances, been  more  capable  of  exercising  a  sound  discretion 
than  they.  The  authorities  cited  by  the  learned  counsel  for 
appellee,  Leslie's  Appeal,  63  Pa.  365,  Chambersburg  Saving 
Fund  Assn.'s  Appeal,  76  Pa.  230,  and  Moore's  Appeal,  10  Pa. 
438,  are  cases  where  the  executors  or  trustees  were  guilty  of 
supine  negligence  or  indifference.  Burwell  v.  Cawood,  2  How. 
(U.  S.)  560,  and  Wilcox  v.  Derickson,  168  Pa.  331,  hold  that  a 
provision  in  a  will  directing  a  particular  business  to  be  continued, 
does  not  subject  the  general  assets  to  appropriation  in  carrying  it 
on.  The  direction  here  was  for  the  conversion  of  all  the  inter- 
ests of  all  his  coal  operations  as  soon  as  the  same  could  be  done 
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with  advantage  to  his  estate,  *^  with  the  same  powe!r  and  effect 
as  if  I  were  living  and  managing  or  conducting  the  same."  It 
would  be  impossible  to  make  the  authoiity  of  the  executors 
to  use  the  whole  or  any  part  of  the  assets,  in  prosecuting  this 
work,  broader  than  these  sweeping  words  make  it.  Shinn's 
Estate,  166  Pa.  121,  holds  that  the  executor  has  no  authority 
in  the  absence  of  express  directions  in  the  will  to  embark  the 
assets  of  the  estate  in  a  venturesome  business.  Here,  there 
was  not,  in  any  proper  sense,  investment  in  a  venturesome 
business,  and  if  there  were,  it  was  by  express  authority  of 
testator.  And  so  with  the  other  authorities  cited;  they  do 
not  fit  these  facts  and  this  will. 

It  is  argued  that  as  a  minority  of  the  legatees  requested, 
that  the  expense  be  stopped  and  the  property  be  sold,  the  exec- 
utors were  bound  to  sell ;  this,  as  a  fact,  is  not  clear ;  there  is 
no  doubt  but  that  two  out  of  the  seven  complained  and  said 
it  ought  to  be  sold;  Watson,  one  of  the  executors,  testifies 
that  at  a  meeting  of  the  legatees  and  executors,  he  said  the 
property  was  theirs,  and  anything  they  thought  best  would  be 
done,  and  he  proposed  to  have  an  agreement  to  that  effect 
signed  by  all,  which  was  ndt  done ;  but  assume  that  a  minority, 
or  even  a  majority,  had  in  writing  requested  an  immediate 
sale,  that  would  have  been  no  protection  to  the  executors 
against  those  who  did  not  join.  It  was  the  discretion  of  the 
executors  which  under  the  will  was  to  be  exercised,  not  that  of 
the  legatees ;  nothing  less  than  the  request  of  all  would  have 
saved  the  executors  from  the  peril  of  a  nonexercise  of  their  own 
judgment,  and  this,  only  because  there  were  no  creditors,  and 
the  legatees,  being  the  only  parties  in  interest,  would  then  have 
been  estopped  from  denying  the  good  faith  of  the  executors. 
There  is  nothing  of  significance  in  this  point. 

As  to  the  fact  urged  that  George  W.  Waddell  claimed  the 
Winton  mine,  and  therefore,  not  in  the  interests  of  the  estate, 
but  in  his  own,  wanted  it  developed,  there  is  no  evidence  to 
prove  it.  The  will  did  not  give  him  the  property ;  his  conduct 
shows  no  evidence  of  a  selfish  purpose ;  on  the  contrary,  he 
acted  in  harmony  with  his  coexecutors,  and  at  a  loss  to  himself 
pro  rata  with  the  other  legatees.  The  language  of  Cline's  Ap- 
peal, 106  Pa.  617,  is  pertinent  to  these  facts : 

*'  The  testator  in  directing  his  business  to  be  carried  on  may 
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have  thought  he  was  acting  wisely  in  so  doing.  As  a  general 
rule  such  provisions  in  wills  result  disastrously,  and  this  case 
is  not  an  exception  to  the  rule.  It  has  certainly  impaired  the 
estate.  But  we  must  be  careful  not  to  throw  the  consequence 
of  the  *  testator's  folly '  upon  the  executor.  If  it  (the  carry- 
ing on  of  the  business)  resulted  in  a  gain,  the  estate  would  have 
the  benefit  of  it ;  if  in  a  loss  such  loss  must  fall  on  the  estate. 
It  would  be  a  hard  rule  to  put  the  losses  on  one  who  had  no 
possible  participation  in  the  profits." 

The  decree  is  reversed,  and  it  is  directed  that  the  surcharge 
of  $36,622.25  against  accountants  be  striken  off,  and  that  the 
account  as  reformed  be  confirmed  absolutely ;  costs  to  be  paid 
by  appellees. 


Betham  v.  Philadelphia. 


1196    802 

1 ^'  MunicipaliUes^StcUtUory  duiy^LiabilUy  for  negligence, 

196       ^302     ^Q  ^„ty  hjig  ii^Q  imposed  by  statute  upon  the  city  of  Philadelphia  to 
protect  the  low-lying  lands   along  the  Delaware  and  Schaylkill  rivers 


196  302  from  oyerflow,  or  to  drain  the  low-lying  ground. 
q218  261  When  a  legal  duty  has  been  imposed  by  statute  upon  a  municipal  cor- 
poration, it  is  undoubtedly  liable  for  injuries  resulting  from  the  neglect 
of  that  duty ;  but  the  duty  imposed  must  be  absolute  or  imperatiTe,  not 
such  as,  under  a  grant  of  authority,  is  intrusted  to  the  judgment  and  dis- 
cretion of  the  m^unicipal  authority,  since  a  municipal  corporation  is  not 
liable  to  an  action  for  damages  either  for  the  nonexercise  of,  or  for  the 
manner  in  which,  in  good  faith,  it  exercises  discretionary  powers  of  a 
public  or  legislative  character. 

If  an  act  of  a  municipal  corporation  necessarily  lies  wholly  outside  of 
the  general  or  special  powers  of  the  corporation  as  conferred  by  its  charter 
or  by  statute,  the  corporation  can  in  no  event  be  liable  in  an  action  for 
damages  whether  it  directly  commanded  the  performance  of  the  act,  or 
whether  it  be  done  by  its  officers  without  its  express  command. 

MunidpalUieS'^Police  pawer^NegUgence, 

A  municipality  is  not  liable  for  the  improper  or  negligent  exercise  of 
its  police  power. 

MunicipalUies^Power9 — Negligence — Flooding  lands — Police  power. 

Where  a  municipality  has  no  authority  either  by  its  charter  or  by  stat- 
ute to  construct  a  dike  or  sluice  on  low  lands  within  the  city  limits,  and 
such  authority  has  been  expressly  granted  by  statute  to  a  meadow  company, 
the  city  is  not  liable  for  a  flooding  of  land  caused  by  the  negligent  or  im- 
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proper  oonstniction  of  a  sluice  by  it ;  and  tliis  is  the  case  whether  the  alleged 
negligent  act  was  done  by  the  city  merely  as  a  volunteer,  or  was  done  in 
the  exercise  of  its  police  power.  In  such  a  case  article  16,  section  8,  of  the 
ixmstitution,  providing  for  compensation  for  property  injured  by  the  exer- 
cise of  the  right  of  eminent  domain,  does  not  apply. 

Argued  Jan.  15,  1900.  Appeal,  No.  807,  Jan.  T.,  1899,  by 
plaintiff,  from  order  of  C.  P.  No.  8,  Phila.  Co.,  Sept.  T.,  1897, 
No.  832,  sustaining  exceptions  to  report  of  referee  in  case  of 
Robert  Betham  v.  Philadelphia.  Before  Grbbn,  C.  J.,  MrrcH- 
BLL,  Dean,  Fell,  Bbowk  and  Mestbezat,  JJ.    Affirmed. 

Exceptions  to  report  of  referee,  Robert  W.  Finletter,  Esq. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
The  court  in  an  opinion  by  MgMichael,  J.,  sustained  ex- 
ceptions to  the  report. 

JErrors  asngned  were  in  sustaining  exceptions  to  referee's 
report. 

Michael  J.  Ryan^  with  him  George  McOowcm^  for  appellant. 
— ^It  will  not  be  pretended  that  a  court  of  equity  would  have 
restrained  the  defendant  from  prosecuting  the  work  of  draining 
the  lands  and  building  the  sluice,  and  it  \a  respectfully  sub- 
mitted that  for  its  negligent  acts  in  so  doing  whereby  the  in- 
nocent plaintiff  has  been  made  to  suffer,  the  city  should  be  held 
liable :  Allentown  v.  Kramer,  73  Pa.  406 ;  Torrey  v.  Scranton 
City,  183  Pa.  173 ;  Blizzard  v.  Borough  of  DanviUe,  175  Pa. 
479. 

It  is  respectfully  submitted  that  it  is  immaterial  whether 
the  city  had  authority  or  not.  This  is  an  action  in  tort  and 
not  upon  a  contract.  The  city  undertook  to  perform  the  work 
and  did  it  negligently.  By  what  authority  can  the  city  be  held 
exempt  from  the  consequences  of  its  wrong?  Jones  on  Negli- 
gence of  Municipal  Corporations  p.  85 ;  N.  T.,  L.  E.  &  W.  R.  R 
Co.  V.  Haring,  47  N.  J.  Law,  187 ;  Hutchinson  v.  Western  & 
Atlantic  R.  R.  Co.,  58  Tenn.  684 ;  Salt  Lake  City  v.  Hollister, 
118  U.  S.  266 ;  Dillon  on  Municipal  Corporations,  sec.  976. 

Aside  from  all  other  questions  it  is  respectfully  contended 
that  the  liability  of  the  city  in  this  case  may  be  founded  directly 
upon  the  broad  words  of  the  constitution,  article  16,  section  8: 
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Butchers'  Ice  &  Coal  Co.  v.  Philadelphia,  166  Pa.  54;  In  i^ 
Walnut  Street  Bridge,  191  Pa.  168. 

Joseph  TT.  Catharine^  with  him  Leonard  Finletter  and  Jame9^ 
Alcorn^  assistant  city  solicitors,  and  John  L.  Kinsey^  city  solio- 
itor,  for  appellee. — The  so-called  "  public  work  "  was  not  asewer^ 
surface  or  otherwise,  as  claimed  by  the  appellant.  It  was  not- 
a  part  of  the  sewerage  system  of  Philadelphia,  nor  was  it  con- 
nected, directly  or  indirectly,  with  said  system.  It  was  in  no- 
sense  a  "  public  work  "  within  the  legal  definition  of  the  term. 

The  construction  of  the  sluice  was  not  within  the  scope  of 
the  municipal  authority :  Grant  v.  Erie,  69  Pa.  420 ;  Carr  v^ 
Northern  Liberties,  35  Pa.  324 ;  Fair  v.  Philadelphia,  88  Fa- 
309 ;  Pittsburg  v.  Grier,  22  Pa.  54 ;  Philadelphia  v.  Collins, 
68  Pa.  106;  PhUadelphia  v.  Gilmartm,  71  Pa.  148;  Allegheny. 
City  V.  McGlurkan,  2  Harris,  81 ;  Salt  Lake  City  v.  HoUister, 
118  U.  S.  256 ;  Firet  National  Bank  v.  Graham,  100  U.  S.  699 ; 
P.  W.  &  B.  R.  R.  Co.  V.  Quigley,  21  Howard,  202;  Merchants 
Nat.  Bank  v.  State  Nat.  Bank,  10  Wall.  604 ;  Thayer  v.  Bos- 
ton, 19  Pickering,  611 ;  North  Penn.  R.  R.  Co.  v.  Stone, 
3  Phila.  421 ;  Winpenny  v.  Philadelphia,  65  Pa.  135;  N.  Y., 
L.  E.  &  W.  R.  R.  Co.  V.  Haring,  47  N.  J.  Law,  137 ;  Hutchin- 
son V.  Western  &  Atlantic  R.  R.  Co.,  53  Tenn.  634 ;  Green- 
wood V.  Town  of  Westport,  60  Fed.  Repr.  560  ;  Dillon  on  Man. 
Corp.  (4th  ed.)  sec.  89;  Thomson  v.  Lee  County,  3  Wall.  327 ;. 
Thomas  v.  Richmond,  12  Wall.  349 ;  Dalrym'ple  v.  Wilkes- 
Barre,  2  Luz.  Reg.  39;  Wimer  v.  Worth  Township,  104  Pa-  • 
320 ;  Shroder  v.  Lancaster,  6  Lan.  Bar.  201 ;  Charles  River 
Bridge  v.  Warren  Bridge,  11  Peters,  544 ;  Perrine  v.  Chesa- 
peake &  Delaware  Canal  Co.,  9  How.  172. 

The  authority  having  been  granted  to  the  Meadow  Com- 
pany in  express  terms,  it  alone  has  authority  to  construct  and 
maintain  the  works :  Phila.  v.  Ward,  174  Pa.  61. 

In  the  absence  of  an  obligation  upon  the  city  to  plan,  con- 
struct and  maintain  the  work,  the  city  would  not  be  required  to- 
do  it ;  nor  would  it  be  liable  if  after  having  constructed  the- 
work  it  permitted  it  to  become  valueless  for  the  purpose  of  its- 
construction:  McDade  v.  Chester,  117  Pa.  414;  Cavanaghv»- 
Boston,  139  Mass.  426;  Wheeler  v.  Essex  Public  Board,  S9» 
N.  J-  Law,  291 ;  Smith  v.  City  of  Rochester,  76  N.  Y.  606. 
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The  work  could  lawfully  be  done  by  the  city  only  in  the  ex- 
ercise of  the  police  power  vested  in  the  municipality  as  a  po- 
litical subdivision  of  the  state  :  Scott  v.  Philadelphia,  81  Pa. 
86 ;  Rutherford  v.  Maynes,  97  Pa.  78 ;  Wurts  v.  Hoagland,  114 
U.  S.  610;  Tidewater  Co.  v.  Coster,  8  C.  E.  Green,  618; 
O'Reiley  v.  Eainkakee  Valley  Draining  Co.,  82  Indiana,  169 ; 
State  V.  Blake,  7  Vroom,  447 ;  State  v.  Newark,  3  Dutch.  194 ; 
Dillon  on  Mun.  Corp.  sec.  976 ;  Elliott  v.  Phila.,  76  Pa.  847 ; 
Boyd  V.  Ins.  Patrol,  113  Pa.  270;  McDade  v.  Chester,  117 
Pa.  414. 

If  not  in  the  exercise  of  police  power,  the  work  was  done  as 
a  mere  volunteer  without  authority  in  relief  of  the  Meadow 
Company,  under  whose  control  it  had  remained  as  a  completed 
work  for  many  months  prior  to  the  accident:  Wharton  on  Neg- 
ligence (2d  ed.),  sec.  438;  Curtin  v.  Somerset,  140  Pa.  70; 
First  Congregation  v.  Smith,  163  Pa.  661. 

Opinion  by  Mb.  Justice  Bbown,  May  29, 1900 : 
The  plaintiff  below  brought  suit  to  recover  from  the  city  of 
Philadelphia  for  losses  sustained  by  the  flooding  of  lands  which 
he  occupied  in  the  lower  portion  of  the  city,  commonly  known 
as  the  "  Neck."  His  property  was  part  of  A  large  tract,  bounded 
on  the  east  and  south  by  the  Delaware  river,  and  on  the  west 
by  the  Schuylkill,  and  was  from  four  to  six  feet  below  high 
tide  level.  Artificial  banks  had,  for  many  years,  protected  this 
and  other  lands  in  the  locality  from  the  overflowing  water  of 
the  rivers,  and  sluices  and  canals  formed  parts  of  a  system  for 
such  protection  and  for  draining  the  low-l3dng  ground.  On 
August  1, 1897,  one  of  these  sluices  blew  out,  and  the  land  of 
the  plaintiff  was  overflowed.  His  crops  and  other  property 
were  destroyed,  and,  alleging  that  the  loss  sustained  was  due 
to  the  city's  negligence,  he  brought  this  suit  against  it.  The 
cause  was  not  tried  before  a  jury,  but  submitted  to  a  referee 
under  the  act  of  May  14, 1874,  whose  findings  of  fact  were  as 
follows : 

"  1.  That  for  many  years,  the  lower  portion  of  the  city  of 
Philadelphia,  comprising  that  section  now  embraced  within  the 
boundaries  of  the  first,  twenty-sixth,  thirtynsixth  and  thirty- 
ninth  wards,  and  bounded  on  the  east  and  south  by  the  Delaware 
river,  and  on  the  west  by  the  Schuylkill  river,  had  been  drained 
Vol.  cxcvi— 20 
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into  and  protected  from  overflow  from  the  said  rivers,  by  a  sys- 
tem of  sluices  and  canals. 

'^  2.  That  the  particular  locality  in  which  was  situated  the 
farm  of  the  plaintiff  was  protected  from  any  overflow  from  the 
Delaware  river  by  a  sluice  maintained  by  the  city  of  Philadel- 
phia, defendant,  which  for  at  least  eighteen  years  had  worked 
successfully. 

"  3.  That,  for  public  municipal  purposes,  the  city  of  Phila- 
delphia, the  defendant,  undertook  to,  and  did,  tear  out,  remove 
and  destroy  said  sluice,  and  undertook  to,  and  did,  build  the 
sluice  whose  improper  design  and  construction  are  complained 
of,  in  its  place. 

"  4.  That,  on  December  31, 1895,  an  ordinance  was  passed 
by  the  select  and  common  councils  of  said  city  of  Philadelphia, 
defendant,  and  approved  by  the  mayor  thereof,  by  which  an 
appropriation  of  #12,328  was  made  to  the  bureau  of  highways 
of  the  department  of  public  works,  to  be  expended  in  the  im- 
provement of  waterways. 

"  6.  That,  on  September  21,  1896,  in  pursuance  of  said  or- 
dinance, the  city  of  Philadelphia,  defendant,  entered  into  a  con- 
tract, a  copy  of  which  is  attached  to  this  report,  with  one  John 
L.  Grim,  whereby  said  Grim  was  to  furnish  all  the  materials 
and  perform  all  the  labor  required  for  improving  the  waterways 
in  the  first  ward  of  the  city  of  Philadelphia,  in  accordance  with 
certain  plans  and  specifications  thereto  attached. 

"  6.  That  said  plans  and  specifications  were  prepared  by  the 
bureau  of  surveys  of  the  department  of  public  works  of  the 
said  defendant,  and  that  by  both  contract  and  specifications, 
a  copy  of  which  is  attached  to  this  report,  the  supervision  and 
control  of  every  part  of  said  work,  both  as  to  the  mode  of  con- 
struction and  the  quality  of  materials  to  be  used  were  reserved, 
from  its  beginning  to  its  completion,  to  the  city  of  Philadelphia, 
the  defendant,  and  that  its  agents  and  representatives  (its  in- 
spectors of  the  bureau  of  highways)  of  the  department  of  pub- 
lic works,  did  actually  undertake  its  supervision  and  control 

^'  7.  That,  in  accordance  with  said  authority  from  said  defend- 
ant, the  said  contractor  began  the  work  of  tearing  out  the 
sluice  which  had  existed  successfully  for  at  least  eighteen 
years,  and  the  building  of  a  new  and  differently  constructed 
sluice. 
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*'  8.  That  said  work  was  commenced  hy  him  early  in  October, 
1896,  and  was  completed  by  him  early  in  the  year  1897,  when 
it  was  accepted  from  him  by  the  city,  and  the  last  payment 
was  made  to  him  on  June  30,  1897. 

'^  9.  That  the  designs  and  plans  furnished  by  the  city  of 
Philadelphia,  and  upon  which  the  said  sluice  was  constructed, 
were  defective,  in  the  following  particulars,  among  others: 
(a)  In  providing  a  too  rigid  foundation  for  the  sluice  box  to 
rest  upon,  whereby  the  mud  was  prevented  from  making  its 
natural  settlement  without  leaving  dangerous  spaces  under  the 
box.  (i)  In  providing  an  overhanging  ledge  at  the  top  of  the 
foundation,  thereby  preventing  the  mud  from  settling  in  one 
mass,  and  thus  leaving  spaces  under  the  ledge,  (c)  In  want 
of  uniformity  in  the  length  of  the  pilings,  rendering  the  foun- 
dations uneven  as  to  settlement. 

"10.  That  the  said  sluice  was  defectively  constructed, 
(a)  That  the  wooden  portion  of  the  foundation  was  defective,  the 
sheet  pilings  thereof  being  improperly  and  negligently  driven 
in  such  manner  as  to  leave  cracks  and  holes  and  splintered 
edges  and  tops,  (i)  The  mud  underneath  the  sluice  box  and 
upon  which  it  should  rest,  and  into  which  it  should  settle  was 
of  inferior,  thin  and  watery  character,  and  was  not  puddled  or 
rammed,  or  made  of  the  texture  and  consistency  required  by 
the  specifications. 

"  11.  That  all  of  these  various  defects,  both  as  to  the  plans 
and  manner  of  construction,  and  the  defective  material  and 
improper  use  thereof  in  the  building  of  the  sluice  had  been  re- 
peatedly brought  to  the  notice  of  the  official  representatives  of 
the  defendant  for  several  months  before  the  sluice  blew  out. 

**  12.  That  the  sluice,  so  improperly  planned  and  constructed 
by  the  city  of  Philadelphia,  defendant,  blew  out  on  the  1st 
day  of  August,  1897. 

*^  13.  That  at  the  time  of  the  said  blowing  out,  the  sluice  was, 
and  had  been  for  at  least  one  month,  in  the  absolute  control 
of  the  defendant,  and  that  it  was  built  under  its  constant  super- 
vision and  by  its  direction. 

^*  14.  That,  in  consequence  of  the  breaking  of  the  sluice,  the 
land  of  the  plaintiff  was  overflowed,  and  the  crops  and  other 
property  of  the  plaintiff  destroyed. 

"15.  That  said  breaking  of  the  sluice  and  the  consequent 
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overflowing  of  the  plaintiffs  land  and  the  destruction  of  his 
crops  and  other  property  was  the  direct  result  of  the  defend- 
ant's negligence  in  planning,  constructing  and  maintaining  an 
unsafe,  improper  and  defective  sluice  or  dike. 

"16.  That  after  the  sluice  had  passed  into  the  possession 
and  absolute  control  of  the  city  of  Philadelphia,  the  defendant 
failed  to  repair  it,  although  the  said  city  had  notice,  through 
its  lawful  agents,  that  said  sluice  was  defective  and  out  of  re- 
pair. 

"  17.  That,  in  consequence  of  said  negligence,  Robert  Betham 
has  suffered  damages  to  the  amount  of  $3,530.60." 

In  the  foregoing  findings,  it  does  not  appear  that  the  sluice, 
whose  blowing  out  caused  the  injury  complained  of  by  the  plain- 
tiff, was  a  part  of  the  sewerage  sjrstem  of  Philadelphia,  or  that 
it  was  connected  with  the  same.  The  plaintiff's  contention, 
however,  is,  according  to  his  statement  filed,  that  sometime 
before  his  land  was  flooded,  it  had  become,  and  continued  to 
be,  the  duty  of  the  city  to  construct  and  maintain  the  sluice 
"in  a  careful  and  prudent  manner,  and  to  make  repairs  thereto 
in  a  skillful  and  proper  manner  so  as  to  maintain  a  thorough 
and  reasonable  system  of  drainage,  in  order  that  damage  might 
not  ensue ;"  and  his  cause  of  complaint,  as  set  forth,  is,  that 
this  duty  was  so  negligently  and  carelessly  discharged,  that  the 
injuries  resulted  to  him,  for  which  the  city  must  make  him 
compensation. 

The  argument  in  this  case  was  elaborate,  and  the  discussion 
of  the  principles  involved  took  an  extended  range ;  but  we  are 
persuaded  upon  due  consideration,  that  the  reasons  for  onr 
judgment  can  be  briefly  stated.  No  duty  had  been  imposed 
by  statute  upon  the  city  of  Philadelphia  to  either  protect  the 
land  of  plaintiff  and  the  meadow  lands,  of  which  it  formed  a 
part,  from  the  overflow  of  the  river,  or  to  drain  the  low-lying 
ground.  If  such  duty  had  been  imposed,  and  the  injuries  suf- 
fered by  plaintiff  were  due  to  a  neglect  to  properly  dischai^ 
it,  the  city  undoubtedly  would  be  liable.  When  a  legal  duty 
has  been  imposed  by  statute  upon  a  municipal  corporation,  it 
is  undoubtedly  liable  for  injuries  resulting  from  the  neglect  of 
that  duty ;  in  such  case  it  stands  on  the  same  footing  in  respect 
to  negligence  as  a  purely  private  corporation  or  an  individual: 
Erie  City  v.  Schwingle,  22  Pa.  388 ;  Dillon,  Mun.  Corp.  seo- 
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tions  961-965.  But  the  duty  imposed  must  be  absolute  or  im- 
perative, not  such  as,  under  a  grant  of  authority,  is  intrusted 
to  the  judgment  and  discretion  of  the  municipal  authorities ; 
for  it  is  a  well  settled  doctrine  that  a  municipal  corporation  is 
not  liable  to  an  action  for  damages  either  for  the  nonexercise 
of,  or  for  the  manner  in  which,  in  good  faith,  it  exercises  dis- 
cretionary powers  of  a  public  or  legislative  character:  Dillon, 
Mud.  Corp.  section  949.  It  is  certainly  unnecessary  to  cite 
further  authorities  in  support  of  a  principle  so  well  settied; 
indeed,  we  do  not  understand  the  general  doctrine  to  be  de- 
nied, but  it  is  argued  that  it  is  inapplicable  to  the  case  now  in 
hand:  McDade  v.  Chester  City,  117  Pa.  414.  The  city  con- 
tended, before  the  referee,  that  it  was  not  liable,  because  it  was 
under  no  duty  to  construct  and  maintain  the  sluice,  and,  while 
he  did  not  distinctiy  find  that  there  was  no  such  duty  on  its 
part,  he  did  hold  that  this  reason,  urged  by  the  city,  could  be 
assumed  to  be  correct,  and  that  the  plaintiff  had  ^^  not  founded 
his  case  upon  any  such  claim."  We  have  quoted  from  the 
statement,  in  which  the  claim  is  so  apparentiy  made.  We  con- 
cur with  the  referee  that  it  can  be  assumed  to  be  correct  that 
it  was  not  the  duty  of  the  city  of  Philadelphia  to  construct  or 
maintain  the  sluice  in  question,  and  that  no  liability  had  at- 
tached to  it  from  failure  to  properly  discharge  an  imposed 
obligation. 

If  there  is  no  liability  on  the  part  of  the  city,  due  to  its  fail- 
ure to  properly  discharge  a  duty  imposed  upon  it,  is  it  liable 
because,  in  the  language  of  the  referee,  "  the  city  of  Philadel- 
phia, having  undertaken  to  perform  the  work  of  planning,  con- 
structing and  maintaining  the  sluice  or  dike,  was  bound  to  plan 
and  construct  it  properly,  and  to  maintain  it  in  g^ood  condition 
and  repair,  and  failure  to  do  so  renders  the  city  liable  in  dam- 
ages ?  "  If  what  the  city  did  was  done  within  its  corporate  au- 
thority, if  it  had  the  power  to  do  what  it  undertook  to  do,  and,  in 
the  exercise  of  that  authority,  or  the  execution  of  that  power,  it 
was  negligent  in  the  construction  or  maintenance  of  the  sluice, 
and  injury  resulted  it  would  be  liable :  Grant  v.  City  of  Erie,  69 
Pa.  420 ;  AUentown  v.  Kramer,  7S  Pa.  406.  «  The  rule  of  law 
18  a  general  one  that  the  superior  or  employer  must  answer  civilly 
for  the  negligence  or  want  of  skill  of  his  agent  or  servant  in  the 
course  or  line  of  his  employment,  by  which  ano^Ker,  who  is  free 
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from  contributory  fault,  is  injured.  Municipal  corporations,  un- 
der the  conditions  herein  stated,  fall  within  the  operation  of  this 
rule  of  law,  and  are  liable,  accordingly  to  civil  actions  for  dam- 
ages when  the  requisite  elements  of  liability  coexist.  To  create 
such  a  liability  it  is  fundamentally  necessar}'' that  the  act  done 
which  is  injurious  to  others  must  be  within  the  scope  of  the 
corporate  powers  as  prescribed  by  charter  or  positive  enact- 
ment. In  other  words  it  must  not  be  ultra  vires  in  the  sense 
that  it  is  not  within  the  power  or  authority  of  the  corporation 
to  act  in  reference  to  it  under  any  circumstances.  If  the  act 
complained  of  necessarily  lies  wholly  outside  of  the  general  or 
special  powers  of  the  corporation  as  conferred  by  its  charter  or 
by  statute,  the  corporation  can  in  no  event  be  liable  to  an  ac- 
tion for  damages,  whether  it  directly  commanded  the  perform- 
ance of  the  act,  or  whether  it  be  done  by  its  officers  without 
its  express  command ;  for  a  corporation  cannot  of  course  be 
impliedly  liable  to  a  greater  extent  than  it  could  make  itself 
by  express  corporate  vote  or  action :  "  Dillon  on  Mun.  Corp* 
(4th  ed.)  sec.  968.  In  Cavanagh  v.  Boston,  189  Mass.  426, 
the  plaintiff  was  the  owner  of  an  island  and  the  flats  adjacent 
thereto.  It  being  alleged  that  certain  other  flats,  in  conse- 
quence of  being  left  bare  at  low  tide,  gave  forth  an  offensive 
odor,  the  city  council  directed  a  dam  to  be  built  across  the 
flats  and  upon  part  of  the  island  owned  by  the  plaintiff,  by 
driving  pile  sheeting  into  the  flats  and  island,  and  with  gates 
in  the  part  known  as  Pile  Island  Channel,  which  adjoined 
said  flats.  By  reason  of  the  omission  properly  to  ballast  said 
dam,  the  gates  were  washed  away,  and  the  dam  was  weakened^ 
in  consequence  of  which  the  property  of  plaintiff  was  injured. 
Verdict  was  directed  for  defendant.  On  appeal,  Allen,  J., 
said :  ^^  The  difficulty  with  the  plaintiff's  case  is,  that  neither 
the  board  of  health  nor  the  city  government  had  any  authority 
to  abate  the  nuisance  in  the  manner  which  was  adopted.  That 
manner  was  by  the  erection  of  a  dam,  the  easterly  portion  of 
which  was  buUt  across  the  flats  and  upon  the  upland  of  the 
plaintiff,  for  the  purpose  of  raising  the  water  so  as  to  flow  over 
other  flats  away  from  the  flat  of  the  plaintiff,  the  plaintiff's  evi- 
dence tending  to  show  that  no  nuisance  existed  on  their  own 
flats.  This  was  an  occupation  of  the  plaintiff's  land  which  the 
city  had  no  power  to  make  without  the  plaintiff's  c<Misent.  •  •  • 
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When  the  preservation  of  the  public  health  has  been  thought  to 
require  such  acts  as  the  filling  of  land  or  raising  its  grade  over 
a  considerate  extent  of  territory,  or  the  covering  of  land  with 
water,  or  the  removal  of  dams  from  streams,  in  order  to  allow 
better  drainage,  or  to  prevent  the  accumulation  of  offensive 
materials,  it  has  been  usual  to  pass  statutes  giving  the  requisite 
authority  and  making  due  provision  for  the  protection  of  the 
property  of  individuals.  .  •  .  The  acts  done  having  been  be- 
yond the  authority  and  power  of  the  city  to  do,  the  city  cannot 
be  held  responsible  in  damages  for  what  was  done  under  the 
supposed  authority  of  illegal  and  void  votes.  .  •  .  The  plain- 
tiff seeks  to  avoid  the  result  by  urging  that  part  of  the  damage 
came  from  the  negligent  construction  of  the  dan^;  but  since  it 
was  illegal  to  build  it  at  all,  it  is  not  apparent  how  negligence  in 
the  trespassers  can  entail  a  responsibility  on  the  city."  Nothing 
was  presented  to  the  referee  and  nothing  has  been  brought  to 
our  notice  showing  that  what  the  city  did  was  done  in  the  ex- 
ercise of  any  authority  or  the  execution  of  any  power  con- 
ferred upon  it.  On  the  other  hand,  by  the  Act  of  April  12, 
1760, 1  Sm.  L.  p.  227,  entitled  "An  act  to  enable  the  owners  of 
Greenwich  Island  to  embank  and  drain  the  same,  to  keep  the 
outside  banks  and  dams  in  good  repair  forever,  and  to  raise  a 
fund  to  defray  sundry  contingent  and  yearly  expenses  accruing 
thereon,"  the  power  was  expressly  given  to  the  Greenwich  Island 
Meadow  Company  to  do,  or  to  cause  to  be  done,  the  very  thing 
which  the  city  of  Philadelphia  undertook  to  do  without  any 
authority,  express  or  implied.  The  learned  referee  seems  to 
have  concluded  that,  as  the  defendant  had  been  unable  to  show 
"  that  the  legislature,  at  any  time,  or  in  any  manner,  prohibited 
the  city  of  Philadelphia  as  a  municipal  corporation,"  from  do- 
ing the  kind  of  work  which  it  had  undertaken,  it  had  the  power 
to  do  it.  The  learned  court  very  properly  said,  in  considering 
this  portion  of  the  report :  "  But  we  are  of  opinion  that  the  de- 
fendant was  not  called  upon  to  show  a  legislative  prohibition, 
but  that  the  plaintiff  was  bound  to  show  that  the  city  either 
first,  had  the  power  granted  in  express  words,  or  second,  that 
the  power  was  necessarily  implied  in,  or  incident  to  the  powers 
expressly  granted,  or  third,  that  they  were  essential  to  the  de- 
clared objects  and  purposes  of  the  corporation ;  not  simply  con- 
venient^ but  indispensable ;  and,  fourth,  that  they  were  powers 
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not  exercised  under  the  general  police  power,  but  such  powets 
as  are  exercised  by  a  municipality  when  acting  as  a  private  cor- 
poration." The  powers  given  to  the  Greenwich  Island  Meadow 
Company  were  never  expressly  repealed,  nor  can  they  be  con- 
sidered repealed  by  implication.  The  principle  of  implied  re- 
peal is  to  be  applied  with  great  caution :  Dillon  on  Mun.  Corp. 
(3d  ed.),  sees.  87,  88.  It  cannot,  therefore,  be  seriously  con- 
tended that  what  the  city  did  was  done  in  the  exercise  of  any 
power  conferred  upon  it,  and,  not  having  so  acted,  no  liability 
attached  to  it  by  reason  of  a  negligent  exercise  of  such  power, 

Though  it  is  manifest  that  no  breach  of  duty  imposed  upon 
the  city  was  proven,  and  no  improper  or  negligent  exercise  of 
power  confened  upon  it  was  shown  that  would  render  it  liable 
to  the  plaintiff,  can  it  be  compelled  to  pay  upon  any  other 
ground  ?  If  there  was  no  failure  to  perform  a  plain  duty,  and 
if  there  was  no  power  or  authority  to  construct  and  maintain 
the  sluice,  how  did  the  city  act?  The  proper  answer  to  this 
question  would  have  saved  the  learned  referee  from  the  error 
into  which  he  fell.  It  acted  either  in  the  exercise  of  its  police 
power,  or  as  a  mere  volunteer  without  authority,  in  relief  of 
the  Meadow  Island  Company.  If  in  the  former  capacity,  and 
our  judgment  is  that  it  did  so  act,  there  is  no  responsibility  for 
any  damages  resulting  from  the  improper  or  negligent  exercise 
of  the  power.  No  principle  is  better  settled :  Elliott  v.  Phila- 
delphia, 76  Pa.  347 ;  Boyd  v.  Ins.  Patrol,  118  Pa.  270.  If,  on 
the  other  hand,  it  did  not  act  in  the  exercise  of  its  police  power, 
the  work  done  was  that  of  a  mere  volunteer,  without  authority, 
and  was  in  relief  of  the  Greenwich  Island  Meadow  Company. 
The  duty  to  do  the  work  was  that  of  the  Meadow  Company, 
and  if  the  city  did  the  work  in  opposition  to  its  wishes,  it  was 
done  in  the  exercise  of  police  power,  or,  if  with  the  consent  of 
the  company,  as  a  mere  volunteer.  If  done  as  a  mere  volun- 
teer, no  duty  arose  to  the  appellant. 

Lastly,  it  was  contended  on  behalf  of  the  appellant,  that  he 
was  entitled  to  recover  under  section  8,  article  16  of  the  consti- 
tution, which  provides  that  municipal  and  other  corporations 
and  individuals,  invested  with  the  privilege  of  taking  private 
property  for  public  use,  shall  make  just  compensation  for  prop- 
erty taken,  injured  or  destroyed  for  the  construction  or  enlarge- 
ment of  their  works,  highways  or  improvements,  and  Butchers* 
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Ice  &  Coal  Company  v.  Philadelphia,  156  Pa.  54,  was  pressed 
upon  our  attention  as  sustaining  this  position.  But,  in  that 
.•case,  a  sewer  had  been  constructed  by  the  city  in  the  exercise 
•of  its  lawful  authority  as  a  municipal  corporation.  Therein  the 
•case  differs  from  the  one  now  before  us.  Here,  the  city  had  no 
authority  to  build  the  sluice,  except  in  the  exercise  of  its  po- 
lice power.  The  authority  to  construct,  maintain,  supervise 
and  control  the  banks,  dams,  sluices,  flood  gates,  drains,  etc., 
had  been  acquired  by  the  Greenwich  Island  Meadow  Company 
from  the  commonwealth,  in  the  exercise  of  its  police  power,  and 
the  city  could  not  lawfully  act  in  the  premises,  except  in  the 
■exercise  of  a  like  potent  power. 

Further  discussion  is  deemed  unnecessary,  and  we  now  af- 
&m  tlie  judgment  of  the  court  below  in  overruling  the  referee 
and  directing  judgment  to  be  entered  in  favor  of  the  city  of 
Philadelphia. 

Judgment  affirmed. 


O'NeiU  V.  PhUadelphia. 

Argued  Jan.  15,  1900.  Appeal,  No.  808,  Jan.  T.,  1899,  by 
plaintiff,  from  order  of  C.  P.  No.  3,  Phila.  Co.,  Sept.  T.,1897, 
No.  833,  sustaining  exceptions  to  report  of  referee  in  case  of 
James  O'Neill  v.  Philadelphia.  Before  Grebn,  C.  J.,  Mitch- 
ell, Dean,  Fell,  Brown  and  Mbstbezat,  JJ.    Affirmed. 

Opinion  by  Mr.  Justice  Brown,  May  29, 1900 : 
This  appeal  raises  the  same  question  that  was  presented  to 
us  in  Betham  v«  The  City  of  Philadelphia,  January  term,  1899, 
No.  307,  just  decided,  and,  for  the  reasons  therein  given,  the 
Judgment  of  the  court  below  is  affirmed. 
Judgment  affirmed. 
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196      3141  Smith  V.  Northwestern  Mutual  Life  Insurance  Company. 

20  SC '528 1  ^       ^ 

24  SO  '291        Inmrancer—Life  insurance — StaUment  as  to  hecUth^Warraniy. 

No  principle  of  law  will  enable  a  party  who  guarantees  a  fact  upon 
which  a  contract  for  insurance  is  based,  which  fact  is  afterwards  found 
not  to  exist,  to  enforce  the  contract.  He  agrees  to  answer  for  the  truth 
of  the  fact,  and  cannot  escape  on  the  ground  of  his  mistake  as  to  its  exist- 
ence. 

Where  an  applicant  for  life  insurance,  warrants  that  his  answers  shall 
be  true,  full  and  fair,  and  in  answer  to  a  question  states  that  he  had  not 
since  childhood  had  the  disease  or  disorder  of  *  *  spitting  or  raising  of  blood,^ 
while  the  uncontradicted  evidence  was  that  he  had  spit  blood,  was  fright- 
ened and  had  consulted  a  physician  about  it,  the  answer  being,  if  not  un- 
true, not  full  and  f^r,  and,  being  material  to  the  risk,  avoided  the  policy ,^ 
and  in  an  action  upon  it  the  trial  judge  committed  no  error  in  giving  bind- 
ing instructions  for  the  insurance  company. 

Argued  Feb.  12, 1900.  Appeal,  No.  219,  Jan.  T.,  1899,  by 
plaintiflE,  from  judgment  of  C.  P.  Schuylkill  Co.,  March  T.,  1898, 
No.  245,  on  verdict  for  defendant  in  case  of  Julius  Smith,  Ad- 
ministrator of  the  Estate  of  Harry  L.  Smith,  deceased,  v.  The 
Northwestern  Mutual  Life  Insurance  Company.  Before  Mitch- 
ell, Dean,  Fell,  Bbown  and  Mestbezat,  JJ.    Affirmed. 

Assumpsit  on  a  policy  of  life  insurance.  Before  Lyons,  P.  J.^ 
specially  presiding. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  charged  in  part  as  follows : 

We  say  to  you  that,  under  the  uncontradicted  evidence  in 
this  case,  the  answers  to  these  two  questions,  first,  ^^  When  did 
you  last  consult  a  physician,  and  for  what?"  Answer:  ** Cos- 
tive bowels,  ten  months  ago ; "  and  the  second  question :  ^^Have 
you  had  since  childhood  any  of  the  following  diseases  or  diso> 
ders,  spitting  or  raising  of  blood?"  Answer :  "  No,"  were  un- 
truthfully made ;  that  the  answers  were  material  to  the  risk, 
and  that  by  reason  of  the  untruthfulness  of  these  answers,  the 
plaintiff  cannot  recover  in  this  action  the  amount  of  the  policy 
declared  upon,  and  your  verdict  must  be  for  the  defendant." 

Verdict  and  judgment  for  defendant.    Plaintiff  appealed. 
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Brrar  (usigned  among  others  was  (4)  portion  of  the  charge 
as  above. 

John  S.  EandaU  and  Charle%  E.  Breckons^  for  appellant. — 
The  case  was  for  the  jury:  Wall  v.  Royal  Society  of  Good 
Fellows,  192  Pa.  677 ;  Penn  Mut.  Life  Ins.  Co.  v.  Mechanics* 
Savings  Bank  &  Trust  Co.,  38  Lawyers'  Annotated  Rep.  1 ; 
Corcoran  v.  Mutual  Life  Ins.  Co.,  183  Pa.  443 ;  Howard  Ex- 
press Co.  V.  Wile,  64  Pa.  201 ;  Campbell  v.  New  England  Mut. 
Life  Ins.  Co.,  98  Mass.  396 ;  Keatley  v.  Travelers'  Ins.  Co., 
187  Pa.  197 ;  Connecticut  Mut  Life  Ins.  Co.  v.  Union  Trust 
Co.,  112  U.  S.  250 ;  Dietz  v.  Metropolitan  Life  Ins.  Co.,  168 
Pa.  604 ;  Smith  v.  Metropolitan  Life  Ins.  Co.,  183  Pa.  604 ; 
Hermany  v.  Fidelity  Mut.  Life  Assn.,  161  Pa.  17. 

E.  D.  Smith  and  Baer^  Snyder  ^  Zieber^  for  appellee. — The 
answer  of  the  insured  violated  his  warranty :  Wall  v.  Royal  So- 
ciety of  Good  Fellows,  179  Pa.  866 ;  Mengal  v.  Northwestern 
Mutual  Life  Ins.  Co.,  176  Pa.  280 ;  U.  B.  Mut.  Aid  Society  v. 
O'Hara,  120  Pa.  266 ;  Lutz  v.  Metropolitan  Life  Ins.  Co.,  186 
Pa.  627 ;  March  v.  Metropolitan  Life  Ins.  Co.,  186  Pa.  629. 

Even  if  it  be  assumed  that  his  answer  was  not  deliberately 
false,  yet  having  knowledge  of  the  hemorrhage,  it  cannot  be 
claimed  that  his  answer  was  full  and  fair :  American  Union 
Life  Ins.  Co.  v.  Judge,  191  Pa.  484 ;  March  v.  Metropolitan 
Life  Ins.  Co.,  186  Pa.  629 ;  Lutz  v.  Metropolitan  Life  Ins.  Co., 
186  Pa,  627. 

It  is  idle  to  submit  evidence  to  the  jury  when  they  could 
justly  find  only  in  one  way :  North  Penna.  R.  R.  Co.  v.  Com- 
mercial Bank,  123  U.  S.  727 ;  Eister  v.  Paul,  64  Pa.  196 ; 
Schempp  v.  Fry,  166  Pa.  610 ;  D.,  L.  &  W.  R.  R.  Co.  v.  Con- 
verse, 139  U.  S.  469 ;  Angier  v.  Eaton,  Cole  &  Bumham  Co., 
98  Pa.  699 ;  Mengel  v.  Northwestern  Mutual  Life  Ins.  Co.,  176 
Pa.  280 ;  Meyer-Bruns  v.  Penna.  Mutual  Life  Ins.  Co.,  189 
Pa.  679. 

OpnaoN  BY  Mb.  Jubticb  Bbown,  May  29, 1900 : 
The  Northwestern  Mutual  Life  Insurance  Company  issued 
its  policy  to  Harry  L.  Smith  on  March  26, 1897,  promising  to 
pay  his  executors,  administrators  or  assigns,  the  sum  of  $2,000 
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in  sixty  days  after  due  proof  of  the  fact  and  cause  of  his  death. 
He  died  on  May  28»  1897,  the  immediate  cause  of  his  death 
haying  been  pulmonary  congestion  and  suffocation.  Payment 
was  refused  by  the  company  on  the  ground  that  true  answers 
had  not  been  made  by  the  deceased  in  his  application  for  the 
insurance.  His  personal  representative  subsequently  brought 
suit,  and  now  complains  of  the  judgment  entered  against  him 
in  the  court  below.  The  policy  of  insurance  was  issued  in  con- 
sideration of  the  statements  made  by  the  insured  in  his  appli- 
cation for  it.  This  application,  signed  by  him,  contains  the 
following :  *'  It  is  hereby  declared  and  agreed  that  all  the  state- 
ments and  answers  made  in  this  application,  marked  Part  I., 
including  those  to  be  made  to  the  Medical  Examiner,  marked 
Part  II.,  are  warranted  to  be  true  and  to  be  full  and  fair 
answers  to  the  questions,  and  are  offered  to  the  company  as  a 
consideration  for  the  Contract  of  Insurance,  which  shall  not 
take  effect  until  the  first  premium  shall  have  been  actually 
paid  during  the  life  of  the  person  herein  proposed  for  insur- 
ance, and  while  he  is  in  good  health." 

In  his  answers  made  to  the  medical  examiner,  the  insured 
stated  that  he  had  not,  since  childhood,  had  the  disease  or  dis- 
order of  "spitting  or  raising  of  blood."  The  uncontradicted 
and  undisputed  evidence  was,  that  the  deceased  had  spit  blood 
about  a  year  before  the  policy  was  issued,  and  the  appellee, 
therefore,  contended  that  there  could  be  no  recovery  upon  it. 
This  view  was  sustained  by  the  learned  trial  judge,  who  di- 
rected a  verdict  for  the  defendant.  The  appellant  insists  that, 
though  the  insured  had  spit  blood,  the  spitting  was  not  a  "dis- 
ease or  disorder  of  spitting  or  raising  of  blood  "  as  contemplated 
in  the  question  submitted  to  him,  because  he  had  spit  but  once, 
and  that  the  court  erred  in  holding  that  an  untrutiiful  answer 
had  been  made.  Witnesses  called  by  the  plaintiff,  as  well  as  by 
the  defendant,  testified  to  the  spitting  of  blood  by  the  deceased 
in  the  city  of  Boston  in  the  fall  of  1895  or  the  spring  of 
1896,  and  it  will  be  well  to  now  review  their  testimony;  for,  if 
an  examination  of  it  discloses  that  the  answer  of  the  insured 
to  a  question  material  to  the  risk  was  not  "  true,  full  and  fair," 
the  verdict  directed  by  the  learned  trial  judge  cannot  be  dis- 
turbed. Edgar  Wilson,  called  by  the  defendant,  testified,  "He 
did  have  a  hemorrhage.     We  were  going  from  our  place  where 
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we  roomed  to  the  boarding  place  where  we  had  our  meals,  and 
this  hemorrhage  came,  accompanied  by  coughing.  There  was 
not  a  very  great  quantity  of  blood,  but  it  was  foamy  like,  and, 
as  I  call  it,  it  seemed  to  me  living,  vital.  I  advised  him  to  go 
and  see  a  doctor  right  away*  The  blood  was  like  blood  that 
had  been  stirred  up,  foamy.  Of  course,  it  was  red,  but  it  wa^ 
kind  of  creamy  like.  He  had  this  spitting  of  blood,  and  then 
I  saw  him  raise  a  quantity  and  then  he  ran  back  to  his  room, 
while  I  continued  down  to  the  boarding  place.  It  seems  to  me 
it  was  in  the  spring  of  1896.  I  am  not  positive,  but  I  know  it 
was  cool  weather,  but  there  was  no  snow  on  the  ground,  and 
the  term  at  the  conservatory  lasted  from  September  to  June. 
It  was  just  before  snow  fell  or  just  before  Easter.  I  could  not 
be  positive  whether  it  was  in  the  fall  of  1895  or  in  the  spring 
of  1896.^'  The  same  witness,  when  asked  to  state  the  quantity 
of  blood  raised,  answered:  ^^As  near  as  I  can  remember,  not 
quite  a  gill ;  an  ordinaiy  teacupful  or  about  two  thirds  of  an 
ordinary  water  glass.''  The  testimony  of  Mrs.  Ellen  Smith, 
the  mother  of  the  deceased,  called  by  the  defendant  as  upon 
cross-examination,  was  as  follows :  "  Q.  Do  you  know  the  fact 
that  your  son  Harry  had  a  spitting  of  blood?  A.  Yes,  sir. 
Q.  How  did  you  learn  that  fact?  A.  He  told  me  so* 
Q.  When  did  he  tell  you?  A.  He  was  home  about  a  week 
before  he  told  me.  Q.  That  is,  just  on  his  last  return  home,  do 
you  mean  the  last  time  he  was  home?  A.  No,  sir.  Q.  When? 
A.  In  1896.  Q.  In  what  month  in  1896?  A.  June. 
Q.  What  did  he  tell  you  about  it  ?  A.  He  said  he  went  for  his 
supper  and  he  raised  a  mouthful  of  blood.  Q.  Did  he  tell  you 
where  that  happened?  A.  Outside  of  the  drug  store.  Q.  In 
what  place  ?  A.  I  could  not  tell  you.  Q.  In  Boston  ?  A.  In 
Boston,  certainly.  •  •  .  Q.  Do  you  know  the  fact  that  he 
went  to  a  doctor  for  consultation?  A.  Yes,  sir.  Q.  What  doc- 
tor did  he  go  to  ?  A.  Dr.  Speer.  Q.  Where  does  Dr.  Speer  live  ? 
A^  Tamaqua.  Q.  And  how  did  you  learn  that  he  had  gone 
to  Dr.  Speer?  A.  It  seems  he  went  to  his  office  and  he  asked 
about  it.  Q.  How  did  you  learn  the  fact  that  Harry  had  gone 
to  Dr.  Speer's  office  ?  A.  He  told  me  so.  Q.  Harry  told  you 
so?  A.  Yes,  sir.  Q.  When  was  that  with  reference  to  the 
time  that  he  told  you  he  had  had  a  spitting  of  blood? 
A.  Shortly  after  that.    Q.  During  the  same  month?    A.  Yes, 
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sir.  Q.  I  iindeistand  you  shortly  after  he  had  told  you  that 
he  had  had  a  spitting  of  blood  in  Boston?  A.  Yes,  sir. 
Q.  And,  in  the  same  month,  June,  1896,  he  told  you  he  went 
to  see  Dr.  Speer  about  it?  A.  Yes,  sir.  Q.  Did  he  tell  you 
who  was  with  him  at  the  time  of  the  spitting  of  blood  in  Bos- 
ton? A.  Wilson."  Dr.  Oliver  K.  Speer  testified:  "Q.  Did 
you  make  an  examination  of  Mr.  Smith  with  regard  to  a  spit- 
ting or  raising  of  blood?  A.  Yes,  sir,  I  did.  Q.  When  was 
that  examination  made  ?  A.  Some  time  in  the  fall  of  1896. 
Q.  Where  was  the  examination  ?  A.  In  my  office.  Q.  Who 
came  with  him  ?  A.  I  have  no  distinct  recollection  of  any 
body  being  with  him,  although  I  think  there  was  some  one  in 
the  office.  Q.  Do  you  know  whether  his  father  was  with 
him?  A.  I  do  not  remember  clearly.  Q.  That  was  in  the  fall 
of  1896?  A.  I  think  it  was  in  the  fall ;  I  am  not  certain  even 
about  that.  Q.  Did  you  treat  him,  prescribe  for  him?  A.  Yes, 
sir,  I  did."  Frank  F.  Fisher,  called  by  the  plaintiff,  said : 
*'  Q.  During  the  last  year  that  you  were  there,  was  there  any- 
thing happened  to  Harry  out  of  the  ordinary?  Did  he  have 
any  accident  or  was  there  anything  occurred  during  that  year? 
A.  The  last  year  I  was  there?  Q.  Yes,  sir.  A.  Nothing  out- 
side of  that  spitting  of  blood.  Q.  There  was  an  occasion  then 
when  he  spit  blood,  was  there?  A.  Yes,  sir.  Q.  How  often 
did  that  occur?  A.  Once  to  my  knowledge.  Q.  You  did  not 
see  the  spitting  of  blood  yourself?  A.  No,  sir.  Q.  But  you 
learned  of  it  after  it  did  happen?  A.  Yes,  sir.  Q.  Was  it 
immediately  afterwards  that  you  learned  about  it?  A.  About 
half  an  hour.  Q.  Was  that  the  only  time,  to  your  knowledge, 
that  it  occurred?  A.  Yes,  sir.  Q.  How  long  after  you  were 
informed  of  it  did  you  go  to  see  Harry?  A.  Went  to  see  him 
as  soon  as  I  had  my  supper.  Q.  Where  did  you  find  him? 
A.  In  his  room.  Q.  What  was  his  condition,  at  that  time, 
when  you  got  there  to  see  him?  A.  He  was  considerably 
frightened.  .  .  .  Q.  You  remember  Smith  told  you  he 
spit  blood  on  the  pavement?  A.  Yes,  sir."  William  D.  Zeh- 
ner,  called  by  the  plaintiff,  testified :  "  Q.  You  and  Fisher  went 
together  for  your  supper,  and  Wilson  and  Smith  staid  back ; 
then  after  you  had  your  supper,  you  went  up  to  Smith's  room? 
A.  Yes,  sir.  Q.  Who  went  up  with  you?  A.  Fisher.  Q.  Did 
you  find  Wilson  there  with  Smith  ?    A.  Yes,  sir.    Q.  Did  you 
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learn  of  the  hemorrhage  or  spitting  of  blood  before  you  got  to 
Smith's  room  ?  A.  I  did.  Q.  Did  you  find  Smith  pretty  well 
frightened  over  it?    A.  More  or  less.'* 

The  appellant  concedes,  that  if  the  question  propounded  to 
the  insured  had  been  "  Have  you  ever  spit  blood  ?  "  the  instruc- 
tions of  the  court  below  to  the  jury  would  have  been  correct, 
but  insists  that  as  it  was  "  Have  you  had,  since  childhood,  the 
disease  or  disorder  of  spitting  or  raising  of  blood?  "  a  truthful 
Answer  was  made,  and  error  was  committed  in  directing  a  ver- 
dict for  the  defendant.  Turning  to  the  express  warranty  of 
the  insured,  that  his  answers  were  to  be  true,  full  and  fair  to 
the  questions  asked,  this  distinction  may  be  pardoned  to  pro- 
fessional zeal,  but  is  too  refined  for  judicial  approval.  The  an- 
swer of  Smith,  that  he  had  not  had,  since  childhood,  the  dis- 
ease or  disorder  of  spitting  or  raising  of  blood  was  not  true, 
but  he  may  have  unintentionally  so  made  the  false  answer.  He 
may  have  really  believed  that  he  had  not  had  disease  or  dis- 
order, but  he  did  have  spitting  of  blood,  and,  though  it  may 
not  have  been  at  the  time,  a  disease  with  him  as  popularly  un- 
derstood, it  was  at  least  a  disorder,  which  has  been  defined  to 
be  want  of  order,  irregularity,  derangement  of  the  animal 
economy.  If  there  had  been  order  in  his  system  and  no  ir- 
regularity, there  would  have  been  no  spitting  of  blood.  It  was 
disorder,  if  not  disease,  and,  having  had  either,  the  answer 
which  he  warranted,  and  may  have  believed,  to  be  true,  was 
false.  By  his  warranty,  he  became  bound,  and  his  contract 
with  the  company  was  valid  or  void,  as  his  representations  of 
matters  material  to  the  risk  were  actually  true  or  false.  "  No 
principle  of  law  will  enable  a  party  who  guarantees  a  fact  upon 
which  a  contract  for  insurance  is  based,  which  fact  is  after- 
wards found  not  to  exist,  to  enforce  the  contract.  He  agrees 
to  answer  for  the  truth  of  the  fact,  and  cannot  escape  on  the 
ground  of  his  mistake  as  to  its  existence : "  Com.  Mut.  Fire 
Ins.  Co.  V.  Huntzinger,  98  Pa.  41.  In  Wall  v.  Royal  Soc.  of 
Good  Fellows,  179  Pa.  355,  the  present  chief  justice  said: 
*^  The  general  doctrine  that,  in  actions  on  policies  of  insurance 
with  a  warranty  of  the  truth  of  the  facts,  the  validity  of  the  con- 
tract depends  on  the  truth  of  the  warranty,  and  that  the  engage- 
ment of  the  policy  holder  is  absolute  that  the  facts  shall  be  as 
they  are  stated  when  his  rights  under  the  policy  attach,  is  so 
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very  familiar  and  has  been  so  frequently  declared^  that  a  mere^ 
reference  to  a  few  of  our  modem  decisions  will  suflfice :  United 
Brethren  Mut.  Aid.  Soc.  v.  White,  100  Pa.  12;  Bloomings 
Grove  Mut.  Fire  Ins.  Co.  v.  McAnemey,  102  Pa.  335 ;  Home 
Mutual  Life  Assn.  v.  Gillespie,  110  Pa.  84." 

The  answers  to  the  questions  were  not  only  to  be  true,  but 
full  and  fair.  Assuming  that  the  insured  may  have  believed 
he  was  answering  truthfully  when  he  said  he  had  not  had  the 
disease  or  disorder  referred  to,  it  is  difficult  to  understand  how 
he  could  have  felt  that  he  was  answering  fully  and  fairly  when 
he  said  **  No  "  to  the  question  asked ;  but,  even  if  he  did  so  f  eel^ 
he  was  again  bound  by  his  warranty.  He  had  spit  blood,  was 
frightened  and  had  consulted  a  physician  about  it.  A  full  and 
fair  answer  would  have  disclosed  to  the  company  exactly  what- 
had  happened,  and  if,  after  such  disclosure,  it  had  assumed  the 
risk,  because,  in  its  judgment,  the  applicant  had  not  had  disease 
or  disorder,  it  could  not  defend  on  the  ground  of  an  untruthful 
answer ;  but  with  nothing  from  the  insured  except  the  unqual- 
ified answer  "  No  "  to  the  question  "  Have  you  had,  since  child- 
hood, any  of  the  following  diseases  or  disorders :  spittings  or 
raising  of  blood  ?  "  the  insurer  can  justly  say  that  the  insured 
had  not  answered  fully  and  fairly.  From  the  answer,  as  gfiven^ 
and  relying  upon  the  warranty  that  it  would  be  full  and  fair,, 
the  company  was  justified  in  believing  that  the  insured  in- 
tended to  say  that  he  had  never  spit  blood.  It  must  have  sa 
understood  the  answer,  for  it  issued  its  policy  to  the  insured  ^ 
but  not  having  received  from  him  a  true,  full  and  fair  answer 
to  a  question  most  material  to  the  risk,  it  cannot  be  held  to  a 
promise  to  pay  which  it  might  not  have  made  if  such  answer 
had  been  given. 

The  answer  to  the  question  framed  by  the  company  to  elicit 
information  as  to  the  spitting  of  blood  was,  as  has  been  uni- 
formly held,  material  to  the  risk,  and  not  having  been  true, 
full  and  fair,  whether  tested  by  the  evidence  submitted  on  be- 
half of  the  plaintiff  or  the  defendant,  there  was  nothing  for 
the  jury  to  pass  upon :  March  v.  Metropolitan  Life  Ins.  Co.^ 
186  Pa.  629.  The  law  imposed  upon  the  learned  trial  judge 
the  duty  of  telling  them  what  their  finding  should  be,  and  he 
properly  discharged  it  when  he  directed  the  verdict  that  was 
rendered.  The  third  and  fourth  assignments  of  error  are^ 
therefore,  overruled. 


Digiti 


ized  by  Google 


SMITH  V.  MUTUAL  LIFK  INS.  CO.  821 

1900.]  Opinion  of  the  Court. 

We  have  not  deemed  it  necessary  to  con^der  what  the  in- 
sured said  as  to  his  consolation  with  a  physician  about  costive 
bowels,  because  his  answer  to  the  other  material  question  was 
an  absolute  bar  to  a  recovery.  Having  been  so  barred,  the 
plaintiff  could  not  have  been  helped  if  the  offers  embraced  in 
the  first  and  second  assignments  of  error  had  been  allowed. 
There  was  no  offer  to  prove  liability  by  the  company  in  the 
face  of  the  evidence  which  exempted  it.  These  assignments 
are  also  overruled,  and  the  judgment  is  a£Srmed. 


Brumbach  i).  McLean.     Kitchin's  Appeal. 

Mortgage^AssignmeTU  of  mortgage^NoUoe, 

The  purchaser  of  a  bond  and  mortgage  who  fails  to  require  the  produc- 
tion of  the  papers  is  chargeable  with  notice  of  any  defect  in  the  assignor's 
title  thereto. 

A  parol  assignment  of  a  mortgage  which  is  accompanied  by  delivery 
of  the  mortgage  papers  will  prevail  over  a  subsequent  written  assignment 
of  the  same  mortgage. 

One  who  takes  an  assignment  of  a  mortgage  without  any  delivery  of 
the  mortgage  to  him,  assumes  the  risk  of  meeting,  sooner  or  later,  some 
one  able  to  show  an  earlier  valid  title,  and  when  such  person  appeal's 
claiming  the  mortgage  under  a  parol  assignment  prior  to  his,  he  cannot 
justly  complain  of  consequences,  due  solely  to  his  failure  to  exercise  com- 
mon prudence  in  an  ordinary  business  transaction. 

Aigued  Feb.  26,  1900.  Appeal,  No.  62,  Jan.  T.,  1900,  by 
William  F.  Kitchin,  from  order  of  C.  P.  Berks  Co.,  May  T., 
1896,  No.  45,  discharging  rule  to  mark  judgment  to  use  of 
W.  F.  Kitchin  and  to  stay  execution  in  case  of  Mary  C.  Brum- 
bach, now  to  the  use  of  John  Swavely  v.  James  B.  McLean,  ad- 
ministrator of  Adam  Johnson,  deceased.  Before  Gbebn,  C.  J., 
McCoLLXJM,  Fell,  Bbowk  and  Mbstbbzat,  JJ«    Affirmed. 

Rule  to  mark  judgment  to  use  of  W.  F.  Kitchin  and  to  stay 
execution. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  aligned  was  the  order  discharging  the  rule. 
Vol.  cxcvi— 21 
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Richmond  L.  Johes^  with  him  Rothermel  ^  Mauger^  for  appel- 
lant.— The  assignee  of  a  mortgage  takes  it  discharged  of  the 
equities  of  persons  not  parties  to  it  of  which  he  has  no  notice : 
Mott  V.  Clark,  9  Pa.  399 ;  Bigley  v.  Jones,  114  Pa.  610. 

The  act  of  April  9, 1849,  puts  the  assignment  of  a  mort^;age 
upon  equality  with  deeds  for  the  conveyance  of  land,  and  it  is 
nowhere  regarded  as  an  appendage  to  the  mortgage :  Pepper's 
App.,  77  Pa.  373. 

CyruB  G.  Derty  with  him  Stephen  M.  Meredith^  for  appellee. 
— It  is  a  principle  of  general  application  tiiat  one  who  purchases 
from  another  not  in  possession  is  charged  with  knowledge  of 
the  claims  of  him  who  is  in  possession :  Jones  on  Mortgages, 
sec.  476; 

Opinion  by  Mr.  Justice  Brown,  May  29, 1900  : 
The  contention  here  is  between  two  claimants  to  a  mortgage, 
both  claiming  title  from  the  same  source,  the  appellant  under 
a  written  assignment  from  E.  C.  Kitchin,  a  former  owner,  and 
the  appellee  under  one  from  him  by  parol.  On  November  19, 
1869,  Adam  Johnson,  of  Amity  township,  Berks  county,  exe- 
cuted and  delivered  to  Mabry  C.  Brumbach,  as  trustee  for  his 
wife  Mary,  a  mortgage  on  land  in  said  township,  to  secure  the 
payment  of  $2,300  at  his  death,  without  interest.  Mrs.  John- 
son died  before  her  husband,  having  made  her  will,  of  which 
she  appointed  Brumbach  the  executor.  On  January  29,  1874, 
as  said  executor,  he  assigned  the  mortgage  to  E.  C.  Kitchin, 
under  whom  both  parties  to  this  contention  are  claiming,  and 
the  assignment  was  duly  recorded.  Subsequently,  on  Octo- 
ber 24,  1879,  Kitchin  assigned  the  mortgage  to  Charlotte  Fil- 
bert and  George  K.  Lorah,  and  the  assignment  to  them  was 
recorded  the  same  day.  On  March  19, 1881,  they  assigned  the 
mortgage  to  William  F.  Kitchin,  the  appellant,  and,  on  April  28, 
1881,  he  placed  on  record  the  assignment,  under  which  he  now 
claims  title.  On  April  4, 1891,  Adam  Johnson,  the  mortgagor, 
died,  and  the  monej^  secured  by  the  mortgage  became  due. 
On  November  25, 1893,  John  Swavely,  the  appellee,  caused  a 
writ  of  scire  facias  to  be  issued  on  it,  claiming  that  he  was  the 
assignee  of  the  same.  His  contention  is,  that,  on  December  20, 
1875,  E.  C.  Kitchin  had  assigned  it  by  parol  to  Jeremiah  Wea- 
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ver,  giving  him  actual  possession  of  it.  He  further  alleged 
and  proved  that  Weaver,  on  December  22,  two  days  later, 
made  an  assignment  for  the  benefit  of  creditors,  and  his  as- 
signees, afterwards,  on  July  10,  1880,  sold  him  the  mortgage 
at  public  sale,  delivering  it  to  him  with  their  written  assign- 
ment on  February  21, 1881,  which  was  recorded  April  30,  1885. 
Under  this  claim  to  the  mortgage,  Swavely  proceeded  to  try 
in  the  name  of  Binimbach,  for  his  use,  and  recovered  a  verdict. 
William  F.  Kitchin,  the  appellant,  appeared  at  the  trial  and 
challenged  Swavely's  riglit  to  sue,  claiming  that  he  was  the 
owner  of  the  mortgage ;  but  the  court  being  of  opinion  that 
Swavely  could  use  the  legal  title  of  Brumbach'to  obtain  judg- 
ment, that  the  only  defense  to  be  made  was  payment,  and  that 
the  rights  of  the  respective  "claimants  could  be  subsequently 
determined,  directed  a  verdict  for  the  plaintiff.  After  verdict 
and  judgment,  William  F.  Kitchin  came  into  court  with  his 
petition,  reciting  his  title  and  praying  that  the  execution  is- 
sued by  Swavely  be  set  aside  and  the  judgment  marked  to  liis 
use,  A  rule  was  awarded  to  show  cause  why  his  prayer  should 
not  be  granted ;  and,  tliat  the  conscience  of  the  court  might 
be  informed  as  to  the  real  ownership  of  the  mortgage,  an  issue 
was  framed,  with  John  Swavely  as  plaintiff  and  William  F. 
Kitchin  as  defendant,  to  determine  as  between  them  who  owned 
it  and  was  entitled  to  the  judgment  recovered  on  it.  Twice 
the  court  below  was  advised  by  a  jury  that  there  had  been  a 
valid  parol  transfer  of  the  mortgage  by  E.  C.  Kitchin  to  Wea- 
ver. We  disturbed  the  first  finding,  for  reasons  given  by  our 
Brother  Dean  in  Brumbach  v.  Johnson,  187  Pa.  602,  and, 
upon  a  second  trial  of  the  issue,  the  jury,  having  been  correctly 
instructed  by  the  learned  trial  judge,  again  informed  him  that 
Swavely  had  title  to  the  mortgage.  Having  been  so  advised, 
and  his  conscience  having  been  so  satisfied,  he  discharged  the 
rule  granted  at  the  ingtance  of  the  appellant  to  show  cause  why 
the  judgment  should  not  be  marked  to  his  use,  and  we  are 
now  to  determine  the  only  question  raised  on  this  appeal,  which 
is,  whether  the  non-delivery  of  the  mortgage  to  the  appellant, 
or  Uiose  under  whom  he  claims  title,  was  suflBcient  to  put  him 
upon  inquiry. 

At  the  time  of  the  parol  assignment  of  the  mortgage  to  Weaver, 
the  mortgage  itself  was  actually  delivered  to  him  by  Kit<5hin* 
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Weaver's  assignees  not  only  transferred  it  to  the  appellee  in 
writing,  but  delivered  it  to  him  and  he  had  .possession  of  it 
at  the  time  the  appellant  asked  the  court  to  mark  to  his  use 
the  judgment  that  had  been  recovered  on  it.  Neither  the  ap- 
pellant nor  his  assignors  qver  had  it  in  their  possession.  When 
E.  C.  Kitchin  assigned  it  to  Charlotte  Filbert  and  George  K. 
Lorah,  they  should  have  asked  for  it,  and  when  they  assigned 
it  to  W.  C.  Kitchin,  he  should  have  inquired  about  it.  Ordi- 
nary prudence  required  as  much  from  them.  If,  upon  demand 
from  Kitchin  that  the  mortgage  be  produced  and  delivered  to 
him  at  the  time  he  took  the  assignment,  no  satisfactory  explana- 
tion had  been  made  for  its  nonproduction,  it  can  hardly  be  pre- 
tended that  he  would  not  have  had  notice  that  he  would  take  a 
doubtful  title,  one  liable  to  be  defeated  by  another  holding 
the  mortgage  itself  under  a  prior  valid  transfer.  Having  taken 
an  assignment  of  the  mortgage  without  any  delivery  of  it  to 
him,  he  assumed  the  risk  of  meeting,  sooner  or  later,  some  one 
able  to  show  an  earlier  valid  title,  and  he  cannot  now  justly 
complain  of  consequences  due  solely  to  his  failure  to  exercise 
common  prudence  in  an  ordinary  business  transaction.  In  the 
negotiation  of  notes,  bonds  or  mortgages,  a  broker  would  hardly 
presume  to  purchase  them  for  his  customer  without  tendering 
delivery  of  them  upon  receipt  of  the  purchase  money,  and  a 
purchaser  could  hardly  be  found  willing  to  give  up  his  money 
without  receiving  into  his  own  hands  the  securities  purchased. 
"  When  one  purchases  propeity  in  the  possession  of  one  not 
the  vendor,  the  purchaser  is  bound  to  make  inquiry  concerning 
the  rights  of  the  one  in  possession,  and  failing  so  to  do,  is 
chargeable  with  notice  of  all  that  a  proper  inquiry  would  have  dis- 
closed : "  16  Am.  &  Eng.  Ency.  of  Law,  800.  "  The  purchaser 
of  a  bond  and  mortgage  who  fails  to  require  the  production  of  the 
bond  is  chai-geable  with  notice  of  any  defect  in  the  assignor's 
title  thereto : "  Kellogg  v.  Smith,  26  N.  Y.  18.  "  It  is  not  often 
that  the  question  of  priority  of  rights  under  different  assign- 
ments of  the  same  mortgage  can  arise,  because  an  assignment 
is  generally  accompanied  by  a  delivery  of  the  note  or  bond  se- 
cured by  the  mortgage  and  of  the  mortgage  itself;  and  except 
under  peculiar  circumstances  a  person  acting  in  good  faith  would 
not  take  a  mere  written  transfer  of  the  mortgage  title  without  a 
delivery  of  these.    The  fact  that  the  assignor  did  not  have  these 
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papers  to  deliver  would  be  enough  ordinarily  to  put  the  pur- 
chaser on  his  guardf  even  if  it  did  not  amount  to  notice  to  him 
of  a  prior  assignment.  At  any  rate,  the  absence  of  these  papers 
would  be  enough  to  put  in  doubt  his  good  faith  in  taking  the 
assignment,  and  would  make  him  chargeable  with  notice  of  any 
defect  there  may  be  in  the  assignor's  title : ''  Jones  on  Mort- 
gagesy  section  476. 

The  learned  trial  judge  properly  held  that  the  non-delivery 
of  the  mortgage  was  a  '^  circumstance  calculated  to  put  the 
assignee  upon  inquiry  as  to  its  whereabouts,"  and  having  sat- 
isfied himself  that  the  title  of  the  appellant  was  not  paramount  to 
that  of  the  appellee,  denied  the  petition  of  the  former  to  have 
the  judgment  on  the  mortgage  marked  to  his  use.  This  was  a 
proper  disposition  of  the  case.  The  decree  of  the  court  below 
is  affirmed  and  the  appeal  dismissed  at  the  cost  of  the  appellant. 


Carstensen's  Estate. 

Wills— Vested  and  contingent  estates. 

A  legacy  will  be  regarded  as  vested  rather  than  contingent  unless  the 
Uagu&ge  of  the  will  indicates  that  the  testator  had  a  different  intention. 

The  testatrix  devised  and  bequeathed  her  entire  estate  to  her  executor 
in  tmst  to  convert  the  same  into  money  and  pay  the  interest  and  income 
thereof  to  her  husband  during  his  life.  The  will  then  provides  as  follows : 
"  And  from  and  after  the  decease  of  my  said  husband,  I  give,  devise  and 
bequeath  the  whole  estate  then  remaining  to  my  brothers  and  sisters ;  the 
child  or  children  of  any  of  my  said  brothers  or  sisters  who  may  then  be 
dead,  to  take  and  receive  the  share  that  his  or  their  parent  would  have 
taken  if  living."  Held,  that  the  interest  of  the  brothers  and  sisters  was 
not  contingent  upon  their  surviving  the  life  tenant,  but  that  it  vested  at  the 
death  of  the  testatrix,  subject  to  be  defeated  only  by  the  legatee  leaving 
chUdren  during  the  life  tenancy  of  the  first  taker. 

Mitchell,  J.,  dissents. 
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Exceptions  to  report  of  Irvin  C.  Elder,  Esq.,  auditor. 

The  facts  appear  by  the  opinion  of  John  Stewart,  P.  J., 
which  was  as  follows : 

The  testatrix,  Mrs.  ifarion  Carstensen,  gave  her  entire  estate 
in  trust,  directed  its  conversion,  and  gave  the  income  therefrom 
to  her  husband  during  his  life.  The  residuary  estate  she  dis- 
posed of  as  follows :  "  And  from  and  after  the  decease  of 
my  said  husband,  I  give,  devise  and  bequeath  the  whole  estate 
then  remaining  to  my  brothers  and  sisters.  The  child  or 
children  of  any  of  my  said  brothers  or  sisters  who  may  then  be 
dead,  to  take  and  receive  the  share  that  his  or  their  parent 
would  have  taken  if  living." 

The  testatrix  died  November  18,  1875 ;  six  brothers  and  sis- 
ters survived  her.  Her  husband  died  September  5, 1898.  The 
residuaiy  estate,  embiuced  in  two  separate  accounts,  one  of  the 
administrator  c.  t.  a.  and  one  of  the  trustee,  is  now  for  distribu- 
tion. 

Of  testatrix's  brothers  and  sisters,  only  two  sui'vived  the 
death  of  her  husband.  Thomas  Denton  Johns,  one  of  the 
brotliers,  died  in  1883,  leaving  to  survive  him  two  daughters, 
still  living  and  of  full  age.  William  Maurice  Johns,  another 
brother,  died  in  1877,  leaving  one  child,  Willie  M.  Johns,  who 
died  September  6,  1889,  at  the  age  of  twelve  years.  Samuel 
Dunn  Johns,  another  brother,  died  in  1878,  unmarried  and  with- 
out issue.  A  sister,  Mrs.  Kate  Johns  Davis,  died  in  1891,  leav- 
ing three  cliildren  who  survive  her,  all  of  full  age. 

The  auditor  to  whom  tlie  accounts  were  referred  for  distribu- 
tion has  awarded  an  equal  one  sixth  of  the  estate,  to  the  legal 
representative  of  Willie  M.  Johns,  who  wjvs  a  child  of  William 
Maurice  Johns,  and  died  without  issue,  during  the  continuance 
of  the  husband's  life  estate ;  and  a  like  share,  to  the  represent- 
ative of  Samuel  Dunn  Johns,  who  also  died  before  tlie  husband, 
and  without  issue. 

To  this  distribution  the  other  distributees^  except.  Their 
contention  is  that  under  the  terms  of  the  bequest,  as  above 
stated,  the  gift  was  to  the  brothers  and  sisters  as  a  class,  and 
that  those  only  who  were  living  at  the  termination  of  tlu*  par- 
ticular estate  given  to  the  husband,  and  the  then  surviving 
issue  of  those  dead  are  entitled  to  take ;  in  other  words,  that 
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the  gift  was  a  contingent  one,  and  vested  only  upon  the  death 
of  the  husband.  This  would  give  the  entire  residuary  estate  to 
the  exceptants  in  four  equal  shares.  The  argument  in  support 
of  this  view  has  been  pressed  with  great  vigor,  and  with  no  less 
skill.  We  have  given  it  attentive  consideration  without,  how- 
ever, being  convinced  by  it.  It  would  not  be  profitable  labor 
in  this  connection,  to  distinguish  between  the  case  in  hand, 
and  the  cases  cited  by  the  counsel  for  exceptants,  in  support  of 
his  contention.  Their  number  forbids  any  such  attempt,  and 
besides  they  are  for  the  greater  part  derived  from  English 
reports.  The  conflict  between  the  latter  and  our  own  authori- 
ties, if  it  exists,  only  shows  that  the  law  is  not  the  same  in  both 
countries. 

The  application  of  the  familiar  principle,  that  legacies  payable 
at  a  future  time  certain  to  arrive,  and  not  subject  to  condition 
precedent,  are  deemed  vested,  when  there  is  a  pei-son  in  esse  at 
the  time  of  the  testator's  death,  capable  of  taking  when  the  time 
arrives,  although  his  interest  be  liable  to  be  defeated  altogether 
by  his  own  death,  is  resisted  in  this  case,  because  it  is  contended, 
we  have  here  a  condition  precedent,  limiting  the  gift  to  those 
of  the  brothers  and  sisters  who  might  survive  the  termination 
of  the  life  estate  of  the  husband,  and  making  the  right  to  take 
contingent  upon  such  survivorship.  The  argument  in  support 
of  this  view  rests  wholly  upon  the  fact  that  the  gift  is  to  the 
brothers'  and  sisters  as  a  class,  reinforced,  as  it  is  claimed,  by 
the  further  circumstance,  that  the  clause  of  the  will  next  follow- 
ing the  gift,  provides  that  the  child  or  children  of  any  of  the 
brothers  or  sisters  "  who  may  then  be  dead,"  shall  take  and  re- 
ceive the  share  that  his  or  their  parent  would  have  taken  if 
living.  It  is  insisted  that  the  period  here  fixed  is  annexed  to 
the  gift  itself,  and  not  merely  to  its  payment ;  that  the  individ- 
uals entitled  to  take  under  this  bequest  could  not  be  ascertained 
until  after  the  determination  of  the  life  estate,  and  that  the  oc- 
currence of  such  an  uncertain  event,  as  the  survival  of  any  par- 
ticular brother  or  sister,  or  child  of  brother  or  sister,  deceased, 
being  required,  has  the  effect  to  make  the  remainder  contingent. 

Clearly,  the  mere  fact  tiiat  the  bequest  is  to  a  class,  does 
not  operate  tf>  postpone  its  vesting,  notwithstanding  it  be  un- 
certain which,  if  any,  of  the  constituents  of  the  class  shall 
survive  to  enjoy  it.     In  such  case,  where  the  period  of  enjoy- 
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ment  is  postponed,  the  legacy  vests  at  once  upon  the  death  of 
the  testator,  in  those  objects  to  whom  the  description  then 
applies.  This  is  elementary  and  we  have  many  cases  in  our 
own  reports  illustrating  the  rule.  It  is  sufficient  to  mention 
Kuig  V.  king,  1  W.  &  S.  206,  Chew's  Appeal,  37  Pa.  28,  and 
Ross  V.  Drake,  37  Pa.  376.  This  rule  may  be  found  stated  at 
length  and  discussed  in  2  Jarman  on  Wills,  p.  704. 

But,  it  is  argued,  that  the  bequest  to  a  class,  when  consid- 
ered in  connection  with  the  subsequent  clause  which  gives  to 
the  child  or  children  of  any  of  the  class  who  may  then  be  dead, 
that  is,  dead  when  the  period  of  enjoyment  arrives,  postpones 
the  vesting,  because  the  effect  of  the  whole  bequest  is  to  make 
the  time  appointed  for  the  enjoyment  a  constituent  part  of 
the  description  or  character  of  the  objects  of  the  gift ;  just  as 
though  it  read — to  my  brothers  and  sisters  who  may  he  living 
at  the  death  of  my  husband,  and  the  childi'en  then  living  of 
any  of  my  brothers  or  sisters  then  dead. 

The  construction  here  suggested  is  ingenious,  and  it  is  pos- 
sible that  it  correctly  expresses  the  intention  of  the  testator. 
But  this  is  far  from  sufficient;  before  it  can  avail  to  postpone 
tlie  vesting  of  this  legacy,  it  must  appear  plainly,  manifestly 
and  indisputably  to  be  the  construction  the  testator  intended ; 
not  resulting  from  the  application  of  artificial  rules,  but  the 
unmistakable  meaning  derived  from  the  language  used.  Such 
was  the  test  applied  in  King  v.  King,  1  W.  &  S.  206. 

Unfortunately  for  the  exceptant's  contention,  the  very  cir- 
cumstances which  they  claim  makes  theii*  construction  the  true 
expression  of  testatrix's  intention,  is  regarded  by  all  the  au- 
thorities as  indicative  of  an  opposite  intent.  The  circumstance 
of  a  limitation  over  in  case  of  the  death  of  a  legatee,  whether 
single  or  one  of  a  class,  before  the  time  appointed  for  the  enjoy- 
ment-, is  held  to  be  explanatory  of  the  sense  in  which  the  testa- 
tor intended  the  legatee's  interest  in  the  fund  to  depend,  on 
his  surviving  the  period  of  distribution,  namely  that  at  that 
period  it  should  become  absolute  and  indefeasible,  and  always 
in  such  case  it  vests  immediately.  This  rule  may  be  found  in 
2  Jarman  on  Wills,  p.  425 ,  and  in  the  note,  a  citation  of  many 
American  cases  in  which  it  has  been  applied.  The  authorities 
in  our  own  state  which  recognizes  this  principle  are  not  few. 

In  Manderson  v.  Lukens,  23  Pa.  32,  the  devise  was  to  the 
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wife  during  life  or  widowhood,  and  *'  whenever  her  death  or 
marriage  should  take  place,"  it  was  to  be  equally  divided  among 
testator's  children  '*  which  may  then  be  alive,  or  who  may  have 
left  legitimate  heirs."  Two  of  the  children  died  intestate, 
without  issue.  In  deciding  the  case,  Lowbeb,  J.,  says,  "  We 
cannot  treat  the  expression  *  legitimate  heirs '  as  meaning  *  issue ' 
in  the  technical  sense ;  for  we  are  sure  that  the  testator  had  no 
thought  of  creating  an  estate  tail.  Nor  can  we  substitute  the 
word  *  children  '  in  tlie  Engliah  sense,  which  is  never  equiva- 
lent to  *  heirs '  if  by  so  doing  we  should  give  to  the  first  takers 
only  a  life  estate,  with  an  executory  devise  to  their  unborn 
children ;  for  nothing  was  further  from  the  intention  of  the  tes- 
tator than  such  an  artificial  devise  as  this.  Besides,  the  rule 
that  no  limitation  will  be  deemed  an  executory  devise  if  it  can 
be  treated  as  a  remainder,  is  too  peremptory  and  too  valuable  to 
allow  this.  We  cannot  allow  the  word  *  whenever,'  referring 
to  the  time  when  the  property  is  to  be  divided,  to  make  the 
devise  to  children  contingent ;  for  that  word,  or  its  synonyms, 
almost  always  appear  where  a  vested  remainder  is  created: 
Kerlin  v.  Bull,  1  Dall.  176 ;  Frame  v.  Stewart,  5  Watts,  436. 
Moreover,  the  rule  that  an  estate  will  not  be  construed  as 
contingent  if  it  is  at  all  practicable  to  construe  it  as  vested,  is 
quite  as  valuable  and  inflexible  as  the  one  just  cited. 

"  The  question  of  vested  or  contingent  is  not  to  be  tested  by 
the  certainty  or  uncertainty  of  obtaining  the  actual  enjoyment ; 
for  that  would  make  the  character  of  the  estate  depend,  not 
upon  the  terms  of  its  creation,  but  on  the  form  of  the  result. 
Neither  does  it  depend  upon  the  def easibility  or  indefeasibility 
of  the  right  of  possession ;  for  many  estates  are  vested  with- 
out possession,  as  well  as  with,  which  are  yet  defeasible.  If 
there  is  a  present  right  to  a  future  possession  though  that  right 
may  be  defeated  by  some  future  event,  contingent  or  certain, 
there  is  nevertheless  a  vested  estate.  An  unpossessed  estate 
is  vested,  if  it  is  certain  to  take  effect  in  possession,  by  endur- 
ing longer  than  the  precedent  estate.  Any  additional  contin- 
gency destrojrs  its  vested  character ;  but  in  this  case  there  is 
no  other. 

^  The  title  having  become  vested  immediately  on  the  death 
of  the  testator,  we  cannot  construe  the  words  *  who  shall  have 
left  legitimate  heirs' so  as  to  divest  it;  for  the  rule  that,  in 
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doubtful  cases,  requires  an  estate  to  be  construed,  if  possible, 
as  absolute  rather  than  defeasible,  is  quite  as  important  as  any 
that  we  have  cited.  Besides  this,  it  is  plain  that  the  very  ob- 
ject of  the  clause  was  to  prevent  the  estate  of  the  devisees  from 
being  defeated  by  their  death  during  the  pi-ecedent  estate. 
What  then  becomes  oi  the  shares  of  the  two  who  died  first? 
The  clause  intending  to  provide  for  this  is  absurd  in  its  literal 
sense,  because  it  gives  the  land  to  them,  even  though  they 
should  be  dead.  The  testator  did  not  mean  this,  but  something 
that  is  reasonable.  It  is  manifest  that  he  was  thinking  that 
some  of  his  children  might  die  before  his  wife,  and  that,  if  they 
should  have  children,  these  children  ought  not  to  be  excluded 
by  the  will,  and  he  unnecessarily  inserts  a  clause  expressive  of 
this  thought.  When  the  two  children  died  without  issue,  their 
brother  Peter  inherited  their  shares." 

This  case  serves  a  much  wider  purpose  tlian  merely  to  illus- 
trate the  fact  that  the  courts  accept  a  liipitation  over  as  indica- 
tive of  an  intent  that  the  legacy  shall  vest ;  it  defines  in  a  most 
unmistakable  way  the  distinction  between  vested  and  contin- 
gent legacies  ;  it  reaffirms  the  rule  that  the  word  '*  whenever" 
and  its  synonyms,  referring  to  the  time  when  the  property  is  to 
be  divided,  does  not  make  the  gift  contingent ;  also,  the  other 
rule ;  that  an  estate  will  not  be  construed  to  be  contingent,  if 
it  is  at  all  practicable  to  construe  it  as  vested ;  and,  further,  it 
bears  so  directly  upon  the  case  in  hand,  that  with  its  aid  alone, 
every  question  suggested  by  the  former  may  be  easily  and  readily 
resolved. 

In  McGilFs  Appeal,  61  Pa.  50,  the  same  doctrine  is  recog- 
nized and  applied.  So  in  McCall's  Appeal,  86  Pa.  257.  In 
this  last  mentioned  case,  the  report  of  the  auditor  is  given  i^ 
full,  and  adopted  by  the  court.  We  quote  from  it :  "  Where 
the  devise  is  to  a  person  when  or  if  he  shall  live  to  attain  a  cer- 
tain age  or  at  a  certain  age,  this  standing  alone  would  be  con- 
tingent ;  yet  if  it  be  followed  by  a  limitation  over  if  he  shall 
die  before  a  certain  age,  this  is  regarded  as  explanatory  of  the 
nature  of  the  estate,  which  it  was  intended  the  devisee  should 
take  upon  arriving  at  the  age  named,  i.  e.,  that  it  should  then 
become  absolute  and  indefeasible.  The  interest,  therefore,  in 
such  cases,  is  held  to  vest  upon  the  decease  of  the  testator. 
Where  the  devise  over  is  made  dependent  upon  the  first  devisee 
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dying  before  he  comes  of  age,  or  without  issue,  or  any  similar 
event,  it  is  considered  that  the  devise  is  equivalent  to  a  provi- 
sion that  the  first  donor  shall  take  an  immediate  vested  inter- 
est, liable  to  be  defeated  by  the  happening  of  the  contingency 
named ;  or  if  it  do  not  happen,  the  estate  then  to  become  ab- 
solute and  indefeasible.'* 

These  authorities  leave  it  beyond  question  that,  primarily,  a 
limitation  over  in  the  event  of  a  legatee  dying  before  the  period 
of  distribution,  without  more,  denotes  an  intention  that  the 
gift  shall  immediately  vest.  Again,  the  bequest  here  to  the 
brothers  and  sisters  is  unqualified  and  immediate.  The  effect 
of  the  subsequent  clause  is  doubtless  to  divest  the  interest  of 
any  who  died  during  the  continuance  of  the  prior  estate  leav- 
ing children.  So  much  was  intended ;  but  it  stops  there.  A 
gift  intended  to  divest  a  previous  vested  interest  is  to  be  strictly 
construed,  and  an  estate  once  vested  will  not  be  divested, 
unless  all  the  events  which  are  to  precede  the  vesting  of  a  sub- 
stituted devise  happen.  And  this  applies  as  well  in  regard 
to  events  which  respect  the  personal  qualifications  of  the  sub- 
stituted devisee,  as  those  which  are  collateral  to  him.  In  every 
case  the  original  devise  remains  in  force,  until  the  substituted 
devise  is  complete.  Thus,  if  a  devise  is  made  to  A.  to  be  di- 
vested on  a  given  event  in  favor  of  persons  unborn  or  unas- 
certained, it  will  not  be  affected  by  the  happening  of  the  event 
described,  unless  also  the  object  of  the  substituted  gift  come  in 
esse  and  answer  the  qualifications  which  the  testator  has  an- 
nexed thereto :  2  Jarman  on  Wills,  p.  442.  The  author 
cites,  in  support  of  this  principle,  the  case  of  Strother  v.  But- 
ton, I  De  G.  &  J.  676,  where  the  testator  gave  to  his  daughter 
R.  1,000  pounds  to  be  invested  and  the  interest  paid  to  her 
for  life,  and  at  her  death  to  be  called  in  and  distributed  equally 
among  her  children :  "  In  case  any  lawful  children  are  living 
from  son  or  daughter,  being  dead,  the  issue  of  their  marriage, 
that  such  child  or  children  shall  be  equally  entitled  to  the  part 
or  share  their  parent  would  be  entitled  to  if  they  had  been  liv- 
ing." R.  had  several  children,  of  whom  four  died  in  her  life- 
time without  issue;  and  it  was  held  that  the  shares  which 
vested  in  them  on  their  births  were  not  divested  ;  for  the  gift 
in  favor  of  the  issue  of  the  children  who  had  issue,  did  not 
affect  the  shares  of  the  children  who  died  without  leaving  issue. 
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The  logic  of  this  applies  equally  to  the  two  shares  contested 
in  this  case,  that  of  William  Maurice  Johns,  who  died  during 
the  prior  estate,  leaving  one  child,  who  also  died  during  its 
continuance,  and  that  of  Samuel  Dunn  Johns,  who  died  leav- 
ing no  issue.  With  respect  to  the  former,  the  condition  sub- 
sequent was  met  when  Willie  Maurice  Johns  was  in  esse  at 
the  death  of  his  father ;  with  respect  to  the  latter,  the  condi- 
tion subsequent  never  was  met,  and  the  share  which  vested  in 
Samuel  Dunn  Johns  was  in  no  way  affected  by  the  divestiture 
in  the  other  case. 

In  Hawkins  on  Wills,  p.  240,  the  rule  is  thus  stated:  **If 
real  estate  be  devised  to  A.,  *if '  or  *when'  he  shall  attain  a 
given  age,  with  a  limitation  over  in  the  event  of  his  dying 
under  that  age,  the  attainment  of  the  given  age  is  held  to  be  a 
condition  subsequent  and  not  precedent,  and  A.  takes  an  im- 
mediate vested  estate,  subject  to  be  divested  upon  his  death 
under  the  specified  age.  And  if  the  devise  be  to  A.,  if  or  when 
he  shall  attain  a  given  age,  with  a  limitation  over  upon  his 
death  under  that  age  without  issue,  A.  takes  a  vested  estate, 
defeasible  only  in  the  event  of  his  death  without  issue  under 
the  specified  age.  The  rule  is  the  same  where  the  devise  is  to 
a  class.^'  In  a  note  to  the  text  it  is  stated  that  the  rule  ap- 
plies also  to  bequests  of  personal  property,  and  for  this  several 
English  cases  are  given  as  authority. 

Of  course,  it  will  not  be  contended  that  this  rule  obtains 
where  the  attainment  of  a  given  age,  or  the  surviving  a  given 
period,  is  made  part  of  the  description  of  the  legatee ;  but  the 
authorities  already  cited  go  to  show  that  the  single  circum- 
stance of  a  limitation  over  in  case  of  the  death  of  a  legatee, 
even  though  it  be  one  of  a  class,  and  we  have  nothing  else  in 
this  bequest,  is  not  so  descriptive,  but  explanatory  of  the  sense, 
in  which  the  testator  intended  the  legatee's  interest  in  the  fund, 
to  depend  on  his  surviving  the  period  of  distribution. 

Observing  then  the  principles  of  construction  indicated  by 
the  foregoing  authorities,  what  room  can  there  be  in  such  a 
bequest  as  that  we  are  considering,  for  an  implication  of  sur- 
vivorship? None  that  we  can  see.  This  then  brings  to  bear 
directly  upon  this  case,  the  doctrine  of  King  v.  King,  1  W.  & 
S.  207,  that  where  the  enjoyment  of  an  entire  fund  is  given  in 
fractional  parts,  at  successive  periods,  which  must  eventually 
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arrive,  the  distinction  betwixt  time  annexed  to  payment,  and 
time  annexed  to  the  gift,  becomes  unimportant.  In  such  case, 
it  is  well  settled,  that  all  the  interests  vest  together. 

Without  attempting  further  discussion  of  the  case,  we  con- 
clude that  the  legacy  to  the  brothers  and  sisters  of  the  testatrix 
vested  in  them  immediately  upon  her  death;  that  upon  the 
death  of  William  Maurice  Johns,  during  the  continuance  of 
the  prior  estate,  his  share  was  divested,  only  to  become  vested 
in  Willie  M.  Johns,  upon  whose  death,  happening  also  during 
the  continuance  of  the  prior  estate,  it  passed  to  his  legal  rep- 
resentative. It  follows  that  the  auditor  properly  distributed 
the  fund. 

And  now,  January  31,  1900,  the  exceptions  are  overruled ; 
the  report  of  the  auditor  is  confirmed  absolutely  and  the  trustee 
is  ordered  to  pay  over  the  fund  in  its  hands  in  accordance 
therewith. 

JErrar  aisiffned  was  the  decree  of  the  court. 

0.  0.  Bowers^  for  appellant. — This  is  a  gift  to  a  class  not  to 
individuals  by  name,  and  the  first  consideration  is,  at  what 
period  are  the  members  of  the  class  to  be  ascertained ;  at  the 
death  of  the  t^tatrix,  or  at  the  period  of  distribution  ?  We  do 
not  overlook  the  rule  that,  prima  facie,  the  class  is  to  be  ascer- 
tained at  the  death  of  the  testatrix.  This  presumption,  how- 
ever, is  frequently  overcome,  and  we  contend,  by  slighter 
expressions  than  those  contained  in  the  will  under  considera- 
tion :  Long  V.  Blackall,  3  Vesey,  486 ;  Leake  v.  Robinson,  2 
Merivale's  Chancery,  363. 

The  legacies  to  the  brothers  and  sisters  were  contingent  upon 
their  surviving  the  life  tenant :  McClure's  App.,  72  Pa.  414 ; 
Robinson  v.  Wood,  4  Jurist,  N.  S.  625 ;  O'Mahoney  v.  Burdett, 
L.  R.  7  Eng.  &  Ir.  Ap.  388. 

The  rule  in  Pennsylvania  is  that  the  same  condition  of  sui^ 
vivorship  applies  to  the  substituted  legatee  as  applies  to  the 
original  or  first  beneficiary :  Cascaden's  App.,  153  Pa.  170. 

Walter  K.  Sharpe^  for  appellees. — The  payment  of  the  shares 
of  the  brothers  and  sisters  in  this  estate  is  not  postponed  for 
the  purpose  of  allowing  them  to  arrive  at  some  particular  age 
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or  for  the  purpose  of  enabling  them  to  fulfill  some  condition ; 
tlie  only  purpose  of  postponing  the  distribution  is  to  let  in  the 
life  estate  of  the  husband.  Under  these  circumstances  it  has 
been  held  by  authorities  so  numerous  that  a  citation  of  them 
would  weary  the  patience  of  the  court  that  the  rule  invoked  by 
the  appellant  has  no  application :  King  v.  King,  1  W.  &  S. 
205 ;  Chew's  App.,  37  Pa.  23 ;  McClure's  App.,  72  Pa.  414 ; 
Ross  V.  Drake,  37  Pa.  376 ;  Strother  v.  Button,  1  De  Gex  & 
Jones,  675 ;  Packman  v.  Gregory,  4  Hare,  396 ;  Homer  v.  Gould, 
1  Simon's  N.  S.  540;  Cmwford  v.  Ford,  7  W.  N.  C.  632; 
Smither  v.  Willock,  9  Vesey,  233 ;  Byrnes  v.  StilweU,  103  N.  Y. 
453 ;  Mc  Arthur  V.  Scott,  113  U.  S.  340  ;  Lenz  v.  Prescott,  144 
Mass.  505. 

Opinion  by  Mr.  Justice  Mestrezat,  May  29, 1900 : 

The  clear  and  elaborate  opinion  of  the  learned  president  of 
the  court  below,  thoroughly  discussing  all  the  questions  arising 
in  the  case  and  citing  numerous  authorities  to  sustain  bis  posi- 
tion, relieves  us  from  an  extended  review  of  the  questions  in- 
volved in  this  controversy.  Many  cases  in  our  own  and 
other  states  might  be  added  to  those  cited  by  the  court  which 
clearly  show  the  correctness* of  his  conclusions,  but  it  is  un- 
necessary. 

The  testatrix  devised  and  bequeathed  her  entire  estate  to  her 
executor  in  trust  to  convert  the  same  into  money  and  to  pay  the 
interest  and  income  thereof  to  her  husband,  Edward  Carstensen, 
during  his  life.  The  will  then  provides  as  follows :  "And  from 
and  after  the  decease  of  my  said  husband,  I  give,  devise,  and 
bequeath  the  whole  estate  then  remaining  to  my  brothers  and 
sistei-s;  the  child  or  children  of  any  of  my  said  brothers  or 
sisters  who  may  then  be  dead,  to  take  and  receive  the  share  that 
his  or  their  pai'ent  would  have  taken  if  living." 

The  learned  counsel  for  the  appellant  contends  that  the 
ulterior  bequest  to  the  brothers  and  sisters  was  to  them  as  a 
class,  and  while  conceding  the  rule  to  be  that  prima  facie  the 
members  of  a  class  are  to  be  ascertained  at  the  death  of  the 
testatrix,  yet  he  maintains  that  the  language  used  in  Mrs.  Cars- 
tensen's  will  is  sufficient  to  overcome  that  presumption  and  to 
show  that  at  the  time  of  distribution  is  the  date  at  which  those 
entitled  to  her  estate  are  to  be  determined.     He  therefore  in- 
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sists  that  the  interests  of  the  legatees  did  not  vest  at  the  death 
of  the  testatrix.  We  are,  however,  by  no  means  convinced  that 
his  interpretation  of  Mrs.  Carstensen's  will  is  the  right  one. 
The  brothers  and  sisters  of  the  testatrix  were  in  esse  at  the 
date  of  her  death,  and  the  time  when  they  were  to  come  into 
possession  of  their  legacies  was  fixed  by  the  wiU,  to  wit :  at  the 
death  of  Edward  Carstensen,  the  life  tenant.  The  bequest  is 
not  qualified,  but  is  absolute  and  immediate.  There  was  no 
condition  precedent  attached  to  the  gift  which  the  legatees 
were  required  to  fulfil  prior  to  receiving  the  bequest.  The 
time  fixed  by  the  testatrix  for  the  enjoyment  of  the  ulterior  in- 
terests in  her  estate  was  not  annexed  to  the  legacies  themselves 
and  was  in  no  sense  a  part  of  the  description  of  the  objects  of 
her  bounty.  The  language  of  the  will,  under  the  well  recog- 
nized rules  of  construction,  does  not  support  such  a  contention. 
It  is  evident  that  the  only  object  of  the  testatrix  in  the  postpone- 
ment of  the  distribution  of  the  estate  among  her  brothers  and 
sisters  was  the  desire  she  had  to  give  her  husband  a  life  interest 
in  it.  This  is  quite  apparent  from  the  whole  will.  We  think, 
therefore,  that  the  interest  of  the  brothers  and  sisters  was  not 
contingent  upon  their  surviving  the  life  tenant,  but  that  it 
vested  at  the  death  of  the  testatrix. 

We  cannot  agree  with  the  appellant  that  the  condition  upon 
which  the  legacies  were  liable  to  be  divested  or  defeated  was 
simply  the  death  of  the  legatees  in  the  lifetime  of  Edward 
Carstensen,  the  life  tenant.  The  divesting  contingency  was 
not  merely  the  death  of  the  legatee  during  the  continuance  of 
the  particular  estate  but  it  was  his  or  her  death  during  that 
period  leaving  a  child  or  children.  The  testatrix  in  her  will 
makes  an  absolute  bequest  to  her  brothers  and  sisters  and  then 
is  added  the  clause:  "the  child  or  children  of  any  of  my  said 
brothers  and  sisters  who  may  then  be  dead,  to  take  and  receive 
the  share  that  his  or  their  parent  would  have  taken  if  living." 
There  is  no  provision  made  in  the  will  for  the  disposition  of  the 
interest  of  any  brother  or  sister  who  might  die  prior  to  the  death 
of  the  life  tenant  without  leaving  a  child  or  children.  In  such 
an  event,  there  is  no  divestiture  of  the  title  acquired  by  the 
general  bequest.  But  should  any  of  the  brothers  or  sisters  die 
leaving  children  during  the  life  tenancy,  the  effect  would  be, 
under  the  clause  we  have  just  quoted,  to  divest  the  interest  the 
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deceased  parent  acquired  under  the  preceding  clause  of  tho 
wiU.  The  substituted  leg^y  would  thus  become  complete  on 
the  happening  of  this  contingency  and  the  interest  bequeathed 
to  the  deceased  parent  would  vest  in  his  surviving  child. 

The  views  above  expressed  are  fully  sustained  by  the  au- 
thorities cited  in  the  opinion  of  the  court  below  and  they  need 
not  be  repeated  here.  They  are  likewise  confirmed  by  the  ap- 
plication of  the  well  established  rule  that  a  legacy  will  be  re- 
garded as  vested  rather  than  contingent  unless  the  language  of 
the  will  indicates  that  the  testator  had  a  different  intention. 
There  is  nothing  whatever  in  Mrs.  Carstensen's  will  that  affords 
any  ground  for  the  contention  that  she  intended  only  those  of 
her  brothers  and  sisters  and  children  of  a  deceased  brother  or 
sister  who  survived  her  husband,  to  participate  in  the  distribu- 
tion of  her  estate.  On  the  contrary,  the  language  used,  we 
think,  conveys  a  different  intention  and,  as  interpreted  by  the 
well  known  rules  applied  in  the  construction  of  wills,  leads  to 
the  conclusion  that  the  interest  given  the  primary  legatees  in 
the  will  in  hand  was  intended  to  be  absolute  and  indefeasible, 
subject  to  be  defeated  only  by  the  death  of  the  legatee  leaving 
children  during  the  life  tenancy  of  the  first  taker. 

It  results  from  what  we  have  said  that  on  the  death  of  Wil- 
liam Maurice  Johns,  his  interest  in  his  sister's  estate  was  divested 
and  such  interest  was  thereupon  immediately  vested  in  his  son, 
Willie  M.  Johns,  who  was  his  father's  only  child  and  in  esse  at 
his  father's  death.  The  son  having  died  without  issue,  the  in- 
terest in  Mrs.  Carstensen's  estate  acquired  by  him  during  the 
tenancy  of  Edward  Carstensen  was,  after  the  latter's  death,  pay- 
able to  the  son's  legal  representative.  The  interest  of  Samuel 
Dunn  Johns  who  died  without  issue  during  the  continuance  of 
the  life  tenancy,  was  not  divested  and  hence,  in  this  distribu- 
tion, must  be  awarded  to  his  administrator. 

The  several  assignments  of  error  are  overruled  and  the  decree 
of  the  court  below  is  aflBrmed. 

Mb.  Justice  Mitchell  dissenting : 

I  would  reverse  this  decree.  Even  if  the  legacy  to  the  broth- 
ers and  sisters,  being  to  a  class,  vested  at  the  death  of  testatrix, 
it  vested  subject  to  the  condition  that  it  must  open  to  let  in 
after-bom  members  of  the  class,  and  equally  that  it  must  close 
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or  be  narrowed  as  to  any  member  dying  in  the  lifetime  of  the 
husband.  If  the  member  so  dying  left  issue  then  such  issue 
came  in  under  the  express  words  of  the  will,  not  by  inheritance 
bat  as  purchasers  whom  no  act  of  their  ancestor  could  exclude. 
Their  mere  survivorship  of  him  divested  his  interest  if  it  was 
vested  before.  So  in  the  other  event  of  a  member  d3ring  with- 
out issue,  his  interest  was  divested  and  he  dropped  out  of  the 
distribution  by  the  necessary  intendment  that  the  gift  should 
not  go  to  any  one  else  during  the  husband's  life,  and  that  no 
brother  or  sister  should  have  any  benefit  or  control  over  it  un- 
less he  or  she  survived  the  husband.  This  actual  intent  of  the 
testatrix  being  to  me  perfectly  clear,  I  would  not  permit  any 
rules  of  construction  to  impose  a  different  artificial  or  conven- 
tional meaning  on  her  words. 


Reed  v.  Harrison. 


Landlord  and  lenanl—AlUraUoiUf 

Where  a  lease  gives  a  tenant  a  right  to  make  alterattons,  but  provides 
that  the  building  shall  be  restored  to  its  original  condition  by  the  tenant 
ftt  the  expiration  of  the  term  if  required  by  the  lessor,  and  security  is  de- 
posited with  the  landlord  for  the  performance  of  this  provision,  the  tenant 
is  bound  to  restore  the  building  to  its  original  condition  before  he  can  de- 
mand the  return  of  the  security,  and  it  is  immaterial,  in  the  absence  of  any 
provision  in  the  lease  as  to  notice,  that  the  landlord  did  not  give  notice  un- 
til arterthe  lease  had  expired  of  his  desire  to  have  the  restoration  made,  if 
siich  notice  was  given  within  a  reasonable  time  thereafter. 

Argued  March  23,  1900.  Appeal,  No.  88,  Jan.  T.,  1900,  by 
plaintiffs,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  March  T., 
1898,  No.  1289,  on  verdict  for  defendant  in  case  of  Alan  H. 
Reed  and  George  K.  Reed,  trading  as  Jacob  Reed's  Sons  v. 
Charles  C.  Harrison.  Before  Green,  C.  J.,  McCollum,  Dean, 
Fell  and  Mestrezat,  JJ.    Affirmed. 

Assumpsit  to  recover  100  shares  of  stock  of  the  Lehigh  Val- 
ley Railroad  Company.    Before  Willson,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  gave  binding  instructions  for  defendant.  Plain* 
tiffs  appealed. 

Vol.  cxcvi— 22 
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Error  assigned  was  in  giving  binding  instructions  for  defend- 
ant. 

William  E.  Burnett^  for  appellants. — The  court  erred  in  di- 
recting a  verdict  for  defendant,  and  in  not  directing  a  verdict 
for  plaintiflF. 

The  promise  was  to  do  an  act  at  a  definite  time  if  notice  had 
been  given ;  not  to  do  an  act  at  any  time  when  notice  was  gfi ven : 
Benninger  v.  Hankel,  61  Pa.  343 ;  People  v.  Blanding,  63  Cal. 
333  ;  Brown  v.  Wilkinson,  15  M.  &  W.  391;  Lord  Ranelagh  v. 
Melton,  2  Drewry  &  Smale,  278 ;  Brooke  v.  Garrod,  59  Eng. 
Ch.  R.  61 ;  Campbell  v.  London  &  Brighton  Ry.  Co.,  Eng.  Ch. 
R.,  578 ;  Kynaston  v.  Mackinder,  47  L.  J.  Q.  B.  76;  Johnson  v. 
Stanton,  2  B.  &  C.  621 ;  Wickens  v.  Steel,  2  C.  B.  N.  S.  488 ; 
Nesbit  V.  Godfrey,  155  Pa.  251. 

Frank  P.  Prichard^  witii  him  John  Q.  Johnson^  for  appellee. 

Opinion  by  Mr.  Jctsticb  Mestrezat,  May  29, 1900  : 
The  defendant  by  a  leaae  dated  May  31, 1892  demised  to  the 
plaintiffs  the  rooms  at  Nos.  920  and  922  Chestnut  street  in  the 
city  of  Philadelphia  for  five  years  from  January  1, 1893.  The 
lease  contained  this  provision :  "  Permission  is  hereby  given 
the  said  lessees  during  their  occupancy  of  said  premises  to 
make  all  improvements  and  alterations  thereto  as  they  may  re- 
quire, and  to  do  all  repairs  in  and  about  the  same  at  their  ow^n 
costs  and  expense :  provided,  the  plans  for  said  alterations 
shall  be  first  submitted  to  and  be  approved  by  the  lessor.  The 
lessees  further  agree  to  indemnify  and  save  harmless  the  lessor 
from  any  and  aU  loss  or  damage  that  may  occur  by  reason  of 
said  alterations  and  improvements  and  at  the  expiration  of  the 
said  lease  to  place  the  buildings  in  the  same  shape  and  condi- 
tion as  they  were  at  the  time  of  the  execution  of  the  prior  lease 
made  by  the  '  Pennsylvania  Company  for  Insurance  on  Lives 
and  Granting  Annuities,'  trustees,  with  the  said  lessees  (and 
which  said  lease  has  been  assigned  to  Charles  C.  Harrison,  the 
lessor  herein  named),  if  required  so  to  do  by  the  lessor,  at  their, 
the  lessees',  own  proper  cost  and  expense  without  any  charges 
or  claim  of  allowance  therefor  ;  and  as  security  for  the  faithful 
performance  of  this  provision  have  deposited  with  the  said  les- 
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8or  one  hundi-ed  shares  of  the  capital  stock  of  the  Lehigh  Val- 
ley Railroad  Company  (100  shares).'*   ^ 

During  the  continuance  of  this  lease,  the  plaintiffs  also  occu- 
pied the  premises  at  No.  918  Chestnut  street.  It  is  conceded, 
although  the  evidence  does  not  disclose  the  fact,  that  the  plain- 
tiffs made  certain  alterations  in  the  premises  by  removing  a 
part  of  the  wall  between  the  two  storerooms  at  Nos.  920  and 
922,  and  also  between  said  premises,  leased  from  defendant, 
and  those  at  No.  918,  which  were  in  the  possession  and  use  of 
the  plaintiffs.  The  provision  of  the  lease  above  quoted,  as  will 
be  obeeiTcd,  permitted  the  plaintiffs  to  make  these  changes  in 
the  premises,  but  required  them  to  indemnify  the  defendant 
against  loss  by  reason  of  such  alterations  and  at  the  expiration 
of  the  lease  to  restore  the  leased  building  to  the  same  condition 
it  was  in,  at  the  time  of  a  prior  lease,  if  required  to  do  so  by 
the  lessor.  The  stock  was  deposited  with  the  defendant  to  se- 
cure the  performance  of  this  part  of  the  plaintiffs'  covenants. 

The  plaintiffs  notified  the  defendant  on  June  17,  1897,  that 
they  would  terminate  the  lease  on  January  1, 1898.  The  prem- 
ises were  surrendered  to  the  defendant  on  the  last  day  of 
December,  1897.  At  this  time,  the  openings  between  the  build- 
ing at  No.  918  and  the  leased  premises  had  been  closed  as  re- 
quired in  the  agreement.  But  the  wall  between  the  rooms  at 
Nos.  920  and  922  had  not  been  restored,  and  no  request  that  it 
should  be  done  had  then  been  made  by  the  defendant.  The 
plaintiffs'  messenger  who  delivered  the  keys  of  the  leased  prem- 
ises to  the  defendant's  agent  requested  the  return  of  the  Lehigh 
Valley  Railroad  stock  deposited  with  the  defendant  as  security 
for  the  plaintiffs'  performance  of  their  contract.  In  the  latter 
part  of  January,  1898,  Mr.  Burnett,  the  plaintiffs'  attorney,  re- 
quested the  return  of  the  stock  but  he  was  notified  that  it 
would  not  be  delivered  to  liis  clients  until  the  wall  was  restored, 
unless  the  defendant  could  find  a  t>enant  who  desired  to  use 
the  two  rooms  together.  If  such  tenant  was  not  procured, 
however,  he  was  informed  that  the  plaintiffs  must  bear  the  ex- 
pense of  i*estoring  the  wall.  Mr.  Burnett  said  his  clients  would 
not  agree  to  pay  the  expense  of  putting  the  building  in  its  orig- 
inal condition.  By  the  letters  of  January  22  and  31,  1898, 
from  Mr.  Harrison  to  Mr.  Burnett,  it  appears  that  the  defend- 
ant insisted  on  the  restoration  of  the  partition  wall  prior  to  the 
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deliveiy  of  the  stock  unless  it  became  unnecessary  by  reason  of 
the  premises  being  rented  to  a  tenant  who  desired  tbem  in 
their  then  present  condition. 

The  facts  of  the  case  are  not  disputed  and  hence  it  became 
the  duty  of  the  court  to  pass  upon  them  and  to  determine  the 
rights  of  the  parties.  The  learned  court  below  did  this,  and 
we  think  its  interpretation  of  the  contract  is  the  correct  one. 
The  construction  of  the  contract  between  the  parties,  urged 
upon  us  by  the  plaintiffs  to  support  their  right  of  recovery  is 
not  tenable.  The  sole  basis  of  their  contention  is  that  if  the 
lessor  did  not  give  notice  of  his  desire  to  have  the  partition 
wall  restored  until  after  the  lease  had  expired  it  was  then  too 
late  and  thereafter  he  could  not  insist  upon  the  restoration  of 
the  wall  by  the  plaintiffs  or  withhold  the  stock  until  it  was 
done.  The  contract,  however,  did  not  require  the  notice  to  be 
given  before  the  termination  of  the  lease.  But  it  did  provide 
that  the  building  should  be  restored  to  its  original  condition  by 
the  lessees  at  the  expiration  of  the  term.  The  lessor  had  a 
right  to  demand  that  the  lessees  comply  with  this  part  of  their 
agreement.  This  was  done  in  a  reasonable  time  after  the  ex- 
piration of  the  plaintiffs'  term.  The  testimony  shows  that  while 
the  defendant  would  not  insist  on  the  partition  wall  being  re- 
stored by  the  plaintiffs  if  he  could  secure  a  tenant  who  desired 
to  use  the  storerooms  without  it,  yet  the  notice  to  the  plain- 
tiffs was  distinct  and  positive  that  the  wall  must  be  restored 
unless  such  tenant  was  found.  Undoubtedly,  the  plaintiffs 
could  then  have  offered  to  place  the  building  in  its  original 
condition,  and  if  permission  had  been  refused  by  the  defendant 
they  could  have  demanded  the  return  of  their  stock  and  en- 
forced their  demand  by  an  action  at  law.  This  was  not  done 
and,  notwithstanding  the  notice  that  the  defendant  would  re- 
quire it  to  be  done,  the  plaintiffs,  relying  upon  the  defendant's 
failure  to  give  the  notice  before  the  expiration  of  the  term,  have 
not  j-et  complied  with  their  agreement  in  this  respect.  Until 
they  do  so  they  are  not  in  a  position  to  demand  the  return  of 
their  stock,  pledged  as  security  for  the  fulfillment  of  their  vio- 
lated contract 

The  assignments  of  error  are  overruled  and  tlie  judgment  is 
affirmed. 
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Williams  v.  Beam. 

EJedmetU— Adverse  possession  of  land^Evidence — Question  for  jury. 
In  an  action  of  ejectment  where  the  defendant  claims  title  by  adverse 
possession  for  over  thirty  yeare,  the  caseisfor  the  jury  where  the  evidence  . 
for  the  defendant,  although  contradicted  in  many  particulars,  tends  to 
show  that  defendant  went  into  possession  under  a  parol  gift  from  his 
mother;  that  he  cleared  and  cultivated  a  part  of  the  land ;  that  he  erected 
ioiproTements  thereon,  planted  an  orchard,  generally  used  the  land  as  an 
owner  and  paid  taxes  thereon  f  or  twenty-oue  years  prior  to  the  bringing  of 
the  suit. 

Where  a  person  takes  possession  of  land  under  a  claim  of  right  and  not 
as  an  intruder,  his  possession  of  a  part  of  the  premises  by  his  tenant  when 
he  has  temporarily  removed  from  the  rest  of  the  land,  gives  him  construc- 
tive possession  of  the  entire  tract,  and  any  other  person  farming  or  pastur- 
ing the  land  will  be  presumed  to  be  acting  in  subserviency  to  his  title. 

Argued  April  17, 1900.  Appeal,  No.  403,  Jan.  T.,  1899,  by 
plaintiffs,  from  judgment  of  C.  P.  Clearfield  Co.,  Sept.  T., 
1898,  No.  117,  on  judgment  for  defendant,  in  case  of  Adeline 
Williams,  Lydia  Beightol,  Esther  Ann  Markle  and  MeClain 
Beam,  by  his  committee,  Henry  Hoover,  v.  Nathan  Beam.  Be- 
fore Green,  C.  J.,  McCollum,  Dean,  Brown  and  Mestre- 
ZAT,  J  J.     Affirmed. 

Ejectment  for  an  undivided  four  fifths  of  a  tract  of  land  in 
Cooper  township.  •  Before  Gordon,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  charged  in  part  as  follows : 

[Another  important  question  for  your  consideration  is, 
when  the  possession  commenced,  because  there  is  some  evi- 
dence here  of  the  use  of  a  portion  of  this  land  by  Daniel  Beam, 
the  father,  in  1867  and  1868.  It  is  in  evidence  that  he  had 
com  in  one  of  the  fields,  at  least  in  the  year  of  1867,  which  was 
planted  before  the  alleged  parol  gift,  and  that  in  the  next  spring, 
the  spring  of  1868,  he  put  out  the  cornstalks  in  oats  and  har- 
vested that  fall.  The  evidence  is  silent  as  to  whether  or  not 
the  father  accounted  to  his  son  for  any  share  of  that  crop. 
Tliis  is  not  evidence  of  any  entry.     What  the  father  did  there 
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would  not  be  such  an  entry  upon  the  property  as  would  toll  or 
stop  the  running  of  the  statute,  but  it  bears  upon  the  question 
of  the  defendant's  continuity  of  possession.  Were  the  father's 
acts  there  such  as  to  prevent  his  possession  being  adverse  un- 
til after  all  that  work  was  done  ?  Whether  it  did  or  did  not, 
you  must  judge  from  all  the  facts  and  circumstances  in  the 
case.  Is  there  any  evidence  here  indicating  that  at  the  time  the 
father  thus  used  that  part  of  the  land,  that  the  defendant  was 
not  claiming  the  farm  as  his  own,  outside  of  the  timber,  which 
is  conceded  to  belong  to  the  father.  Did  the  defendant,  during 
the  years  1867  and  1868,  even  while  the  father  was  there  using 
the  land  to  a  certain  extent  during  all  that  time,  claim  to  own 
the  land  by  virtue  of  the  parol  gift  to  him.  Was  the  father's 
use  of  k,  by  his  permission,  or  was  it  mutually  agreeable.  If 
it  was  by  permission  of  the  defendant,  and  if  during  his  use  of 
it,  in  the  manner  indicated,  the  defendant  still  claimed  to  be 
the  owner,  it  would  not  destroy  the  continuity  of  his  posses- 
sion.] [1] 

[And  next,  it  is  is  important  for  the  jury  to  consider 
whether  his  possession  and  claim  of  ownership  was  continuous 
from  the  time  it  was  taken.  First,  did  it  commence  at  or  be- 
fore June  8,  1868,  which  was  thirty  yeai-s  before  the  bringing 
of  the  suit?  Second,  having  commenced  then,  if  it  did,  did  it 
continue  down  to  the  time  the  suit  was  brought?  It  is  claimed 
on  behalf  of  the  plaintiffs  that  it  did  not ;  that  in  the  year  1871 
the  defendant  left  that  possession  and  went  to  Missouri,  remain- 
ing there  two  years  and  some  months,  and  that  while  he  was 
gone,  a  portion  of  this  land  was  in  the  use  and  occupancy  of  the 
father.  Now,  it  is  proper  for  you  to  consider  when  the  defend- 
ant left  whether  it  was  with  an  intention  upon  his  part  to  aban- 
don the  farm.  Did  he  surrender  his  possession  in  whole  or  in 
part?  Did  Daniel  Beam  enter  under  a  claim  of  right?  Of 
coui-se,  this  was  a  long  time  ago  and  there  is  no  evidence  here 
as  to  the  terms  and  conditions  upon  which  Daniel  Beam  entered, 
his  purpose  in  entering,  whether  it  was  under  any  claim  of 
ownership  in  him  or  his  wfe,  and  you  must  judge  of  all  this 
from  all  the  facts  and  circumstances.  Among  other  circum- 
stances you  must  judge  of  what  was  done  by  Nathan  Beam,  the 
defendant,  when  he  returned  from  the  West,  and  what  was  done 
by  the  father  and  mother  upon  his  return,  whether  on  his  return, 
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he  took  possession,  and  whether  the  father  and  mother  entered 
any  protest  of  any  kind  against  it.]  [2] 

[And,  as  we  said  before,  it  is  proper  for  you  to  take  into  con- 
sideration in  this  case  the  testimony  as  to  the  use  of  the  old 
fields,  which  it  is  claimed  and  it  seems  from  the  evidence  was  not 
included  in  the  lease  from  the  defendant  to  Taylor.  But  just 
under  what  terms  and  by  what  arrangement  Daniel  used  and 
cultivated  these  fields,  if  he  did,  it  does  not  appear  by  the  testi- 
mony. Did  the  defendant  leave  under  circumstances  indicat- 
ing an  intention  on  his  part  to  still  retain  possession  ?  It  is  not 
necessary  that  he  be  there  on  the  premises  all  the  time.  It  was 
competent  for  him  to  leave,  either  temporarily  or  for  good,  pro- 
vided he  put  somebody  there  to  represent  him,  to  hold  the  pos- 
session adverse,  continued  and  hostile  for  him.  Did  he  do  this  ? 
It  is  competent  for  a  man  thus  claiming  title,  and  while  he  is 
claiming  title  by  adverse  possession,  to  leave  the  possession 
temporarily  as  in  the  case  read  in  your  hearing  where  a  party 
left  on  account  of  a  flood ;  or,  a  man  might  leave  his  home  in 
order  to  go  to  the  woods,  and  take  his  family  and  all  his  stock 
with  him  temporarily,  to  carry  on  a  lumbering  operation,  intend- 
ing when  the  job  was  through  to  return  again  to  liis  home. 
Such  an  act  on  his  part  would  not  break  the  continuity  of  his 
possession,  it  would  not  furrdsh  any  evidence  of  an  abandon- 
ment of  the  property  by  him.]  [3] 

[It  is  claimed  on  the  part  of  the  defendant  here  that  when 
he  left  he  did  not  intend  to  abandon  the  possession,  but  that  he 
put  it  in  charge  of  his  tenant,  and  what  the  tenant  did  in  his 
absence  furnished  notice  to  the  former  owners.  The  evidence 
shows  that  he  returned  some  time  in  the  year  of  1873,  but  did 
not  at  once  go  into  possession  of  this  property  because  it  was  oc- 
cupied by  the  tenant  and  he  continued  to  occupy  it  until  the 
termination  of  his  lease,  and  then  the  defendant  retook  posses- 
sion.] [4] 

[It  is  proper  for  the  jury  to  consider  the  act  of  the  tenant 
and  of  the  father  pertaining  to  the  use  of  the  property  during 
the  time  of  the  defendant's  absence ;  whether  that  use  was  per- 
missive or  whether  it  was  not.  If  it  was  permissive,  if  Daniel 
used  those  fields  by  the  permission  of  the  defendant,  it  would 
not  break  the  continuity.  Well  now,  gentlemen  of  the  jury, 
there  is  no  direct  evidence,  or  evidence  in  fact  of  any  kind,  as 
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we  recollect  it,  in  the  case  bearing  upon  that  question.  As  we 
said,  pertaining  to  the  other  matter,  it  is  a  long  time  ago.  The 
defendant's  mouth  is  sealed  here  on  account  of  the  death  of  his 
mother ;  he  cannot  testify  to  anything  that  occurred  during  her 
lifetime,  except  what  occurred  with  persons  who  are  now  living 
and  who  have  gone  upon  the  stand  and  testified  against  him, 
and  you  must  pass  upon  it  by  considering  all  the  facts  and  cir- 
cumstances in  the  case.]  [5] 

Verdict  and  judgment  for  defendant.     Plaintiffs  appealed. 

Errors  assigned  among  others  were  (1-6)  above  instructions, 
quoting  them. 

Joseph  B.  McEnally^  with  him  Daniel  W.  Mc  Curdy ^  for  ap- 
pellants.— To  give  title  under  the  statute  of  limitations,  the 
possession  of  the  disseizor  must  be  actual,  visible,  notorious, 
distinct,  hostile  and  continued  for  the  period  of  twenty-one 
years  :  Hawk  v.  Senseman,  6  S.  &  R.  23 ;  DeHaven  v.  Landell, 
31  Pa.  120 ;  Hole  v.  Rittenhouse,  25  Pa.  493.  In  a  case  like 
the  present,  owing  to  the  plaintiffs'  disabilities,  thirty  years' 
continuous,  adverse  possession  is  required :  Hunt  v.  Wall,  75 
Pa.  413. 

The  possession  must  be,  not  only  hostile,  but  continued  and 
exclusive,  and  for  the  purposes  of  residence  or  cultivation: 
Wheeler  v.  Winn,  63  Pa.  131 ;  Long  v.  Mast,  11  Pa.  189. 

The  sufficiency  of  the  title  shown  is  a  matter  of  law  for  the 
court.  Its  existence  is  for  the  jury  where  there  is  suflBcient 
evidence  to  justify  the  submission  of  that  question  to  the  jury : 
DeHaven  v.  Landell,  31  Pa.  120 ;  Hood  v.  Hood,  2  Grant,  239; 
Gilchrist  V.  Rogers,  6  W.  &  S.  488 ;  Union  Canal  Co.  v.  Young, 
1  Wharton,  427. 

The  standard  is  higher  where  the  son  claims  title  by  the  stat- 
ute of  limitations  against  his  parent,  than  where  such  claim  is 
made  by  a  stranger :  Poorman  v.  Kilgore,  26  Pa.  365 ;  Bannon 
V.  Brandon,  34  Pa.  263. 

Where  the  question  is  one  of  title  under  the  statute  of  limi- 
tations, the  necessary  conclusion  from  the  decisions  is,  that  if 
the  evidence  as  a  whole,  upon  any  reasonable  view  that  may 
be  taken  of  it,  does  not,  in  the  judgment  of  the  court,  furnish 
that  clear,  definite  and  aflBrmative  proof  of  every  essential  ele- 
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ment  of  title  which  the  law  requires,  then  the  court  should  not 
submit  that  case  to  the  jury,  but  should  instruct  the  jury  that 
the  evidence  is  insufficient. 

Where  the  charge  of  the  court  as  a  whole  tends  to  mislead 
the  juiy,  it  is  error :  Penna.  R.  Co.  v.  Berry,  68  Pa.  272 ; 
Washington  Mut.  Fire  Ins.  Co.  v.  Rosenberger,  3  W.  N.  C.  16 ; 
Bisbing  v.  The  Third  National  Bank,  93  Pa.  79  ;  Tie\z  v.  PhUa. 
Traction  Co.,  169  Pa.  516  ;  Sproat  v.  The  Directors  of  the  Poor, 
145  Pa.  598 ;  Potts  v.  Jones,  140  Pa.  48. 

David  L.  Krebs  and  Smith  V.  Wilson^  for  appellee. — The 
true  rule  governing  this  case  on  the  question  of  the  gift  and 
adverse  possession  under  it,  is  settled  by  the  case  of  Campbell 
V.  Braden,  96  Pa.  388.  See  also  Moreland  v.  Moi-eland,  121  Pa. 
576,  Ewmg  v.  Ewing,  96  Pa.  381,  and  Graham  v.  Craig,  81* 
Pa.  465. 

The  case  was  a  proper  one  to  submit  to  a  jury :  Handley  v. 
Barrett,  176  Pa.  246  ;  Griffin  v.  Mulley,  167  Pa.  341 ;  Thomp- 
son V.  Kauffelt,  110. Pa.  209;  McMasters  v.  Bell,  2  P.  &  W. 
180 ;  Hart  v.  Cari'oll,  85  Pa.  508. 

The  plaintiffs  are  biirred  by  the  act  of  1856 :  Hunt  v.  Wall, 
75  Pa.  413 ;  Pratt  v.  Eby,  67  Pa.  402 ;  Hogg  v.  Ashman,  83 
Pa.  80 ;  Warn  v.  Brown,  102  Pa.  353 ;  Updegrove  v.  Blum, 
117  Pa.  259;  Boyd  v.  Weber,  193  Pa.  661. 

Opinion  by  Mr.  Justice  Mestrezat,  May  29, 1900 : 

This  was  an  action  of  ejectment  for  the  undivided  four  fifths 
of  a  tract  of  land  in  Cooper  township,  Clearfield  county,  con- 
tauiing  101  acres  and  57  perches,  brought  by  four  of  the  five 
children  of  Susanna  Beam,  deceased,  against  Nathan  Beam,  the 
remaining  son.  The  plaintiffs  claimed  as  heirs  of  decedent, 
who  became  the  owner  of  the  premises  in  dispute  in  1856,  and 
died  intestate  in  1885.  The  defendant  on  the  trial  set  up  title 
in  himself  by  adverse  possession  for  more  than  thirty  years 
prior  to  the  time  the  suit  was  brought. 

The  case  was  tried  with  great  care  by  the  learned  trial  judge, 
and  notwithstanding  the  numerous  assignments  of  error,  we  are 
not  convinced  that  the  plaintiffs  have  any  substantial  grounds 
of  complaint. 

The  errors  assigned  are  to  the  charge  of  the  court  and  its  an- 
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swers  to  the  points  for  charge.  Some  of  the  points  presented 
by  the  plaintiffs  practically  asked  the  court  to  withdraw  the 
case  from  the  jury  and  to  direct  a  verdict  for  the  plaintiffs. 

The  refusal  of  these  points  constitutes  the  principal  error  al- 
leged and  the  only  one  requiring  any  special  notice.  While  the 
testimony  might  have  been  stronger  and  more  satisfactory  as 
to  the  claim  under  which  the  defendant  entered  upon  the  prem- 
ises and  as  to  his  continuity  of  possession  thereafter,  yet  it, 
with  the  evidence  as  to  the  adverse  possession,  was  sufficient 
to  go  to  the  jury  and,  if  believed  by  them,  to  warrant  a  verdict 
for  the  defendant. 

To  show  that  the  defendant  went  into  possession  of  the  prem- 
ises under  a  parol  gift  of  his  mother,  witnesses  were  called  who 
testified  to  declarations  of  Mrs.  Beam  that  she  had  purchased 
the  place  for  her  son  and  had  given  it  to  him.  At  least  one  of 
defendant's  witnesses  who  testified  that  he  heard  Mrs.  Beam 
say  she  had  given  the  farm  to  her  son,  fixed  the  date  of  his  conver- 
sation with  her  in  the  fall  of  1867.  This  was  supplemented  by 
testimony  that  in  1880,  Mrs.  Beam  desired  to  execute  and  de- 
liver a  deed  for  a  nominal  consideration  to  her  son  for  the  prem- 
ises. 

The  character  of  defendant's  possession  of  the  land  was  shown 
by  many  witnesses  who  testified  that  he  erected  a  log  house  on 
it  and  removed  into  the  house  in  the  fall  of  1867 ;  that  he  re- 
sided there  until  1871  when  his  tenant  took  possession  of  a  part 
of  the  land  and  farmed  it  and  he  removed  West,  where  he  re- 
mained till  the  latter  part  of  1873  when  he  returned  and,  at 
the  expiration  of  the  tenant's  lease  in  the  spring  of  1874,  re- 
moved again  to  the  premises  where  he  has  since  resided.  Tes- 
timony was  also  adduced  to  show  that  he  had  cleared  and  cuL 
tivated  part  of  the  land  and  that  since  the  erection  of  the  log 
house  on  the  premises,  he  had  built  two  other  houses,  a  bam, 
a  granary  and  shed  on  the  farm,  had  erected  fences,  planted  an 
orchard  and  used  the  woodland  as  farmers  usually  use  such 
lands.  There  was  also  evidence  of  the  assessment  of  taxes  on 
the  propei-ty  in  defendant's  name  from  1876  to  1898  and  of  the 
payment  of  the  taxes  by  him  from  1877  until  1898.  Declarations 
of  ownership  as  a  gift  from  his  mother  by  him  since  he  took 
possession  of  the  land  in  1867,  also  declarations  by  Mrs.  Beam 
of  his  ownership  as  well  as  the  reputation  of  his  ownership  of 
the  land  m  the  neighborhood  were  testified  to  by  witnesses. 
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The  appellee  maintains  that  the  above  and  other  testimony 
in  the  case  show  that  he  entered  upon  the  whole  tract  in  the 
fall  of  1867  in  pursuance  of  a  parol  gift  of  his  mother ;  that 
since  that  date  he  has  had  the  continuous  and  exclusive  con- 
trol and  possession  of  the  entire  farm,  and  that  his  possession 
for  more  than  thirty  years  prior  to  the  time  suit  was  brought 
was  actual,  continuous,  adverse,  visible  and  hostile. 

To  meet  the  defense  set  up  by  Nathan  Beam,  the  plaintiffs 
introduced  testimony  on  the  trial  of  the  cause  to  show  that  the 
defendant  removed  to  the  land  by  permission  of  his  mother  as 
a  temporary  place  of  residence  and  not  under  a  parol  gift  by 
her;  that  he  was  not  to  cut  timber  except  where  the  land  was 
being  cleared ;  that  what  the  defendant  did  on  the  property, 
prior  to  his  going  to  Missouri,  was  only  what  his  mother  per- 
mitted him  to  do ;  that  the  improvements  he  made  were  of  an 
ordinary  character,  such  as  were  necessary  for  his  use  of  the 
premises  and  such  as  he  might  be  expected  to  make  if  residing 
there  by  consent  of  his  mother ;  and  that,  during  the  time  the 
defendant  was  in  the  West,  his  father  and  mother  pastured  a  part 
of  the  land.  The  plaintiffs  also  offered  evidence  of  the  defend- 
ant's declarations  and  admissions  that  his  possession  was  not  ad- 
verse, but  permissive  and  that  he  abandoned  the  premises  when 
he  went  West  in  1871.  The  land  was  assessed  to  Mrs.  Beam  and 
she  paid  the  taxes  thereon  until  1877. 

It  is,  therefore,  claimed  on  the  part  of  the  appellants  that  the 
testimony  was  insuflBcient  to  show  that  the  defendant  had  the 
exclusive,  adverse  and  continuous  possession  of  the  land  for 
thirty  years  prior  to  the  commencement  of  this  suit,  and  that 
the  court  should  have  so  instructed  the  jury.  It  is  very  stren- 
uously urged  that,  from  1871  to  1874,  the  defendant  did  not 
have  possession  of  the  premises,  except  the  eight  or  ten  acres 
occupied  by  J.  K.  Taylor,  the  defendant's  tenant.  Mr.  Taylor 
testified,  inter  alia,  that  in  the  spring  of  1871  he  leased  of  the  de- 
fendant "  a  wheat  field  and  his  clearing  "  on  the  farm  for  three 
years,  and  that  during  that  period  he  farmed  one  of  the  fields 
for  two  years  under  Daniel  Beam,  Mrs.  Beam's  husband.  This, 
taken  in  connection  with  the  fact  that  Mr.  and  Mrs.  Daniel  Beam 
pastured  and  farmed  a  part  of  the  premises  in  1871  and  1872 
shows,  it  is  alleged,  an  abandonment  of  the  premises  during 
those  years  by  the  defendant. 
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We  have  directed  attention  to  the  main  features  of  the  tes- 
timony and  while  it  is  very  conflicting  and  would  justify  a  ver-. 
diet  for  either  side  of  the  controversy,  it  is  apparent  that  the 
court  could  not  withdraw  it  from  the  jury  and  direct  a  verdict 
for  the  plaintiffs.  The  defense  was  the  statute  of  limitations. 
It  is  not  claimed  that  the  entry  upon  the  premises  in  1867 
by  the  defendant  was  tortious,  but  it  is  conceded  by  both  par- 
ties that  whatever  possession  of  the  property  the  defendant  had 
was  a  gift  by  his  mother.  The  plaintiffs  claimed  that  he  was 
permitted  to  occupy  the  premises  temporarily,  while  the  defend- 
ant contended  that  his  permission  to  occupy  the  land  was  by 
an  absolute  gift  of  it  which  was  the  inception  of  his  title.  There 
was  evidence  to  submit  to  the  jury  that  defendant  entered  upon 
the  land  in  1867  and  also  evidence  of  declarations  of  Mrs.  Beam 
in  that,  and  subsequent  years,  that  she  had  given  the  land  to 
her  son.  If  this  testimony  was  believed,  the  jury  would  have 
been  warranted  in  concluding  that  his  entry  in  1867  was  in 
pursuance  of  a  parol  gift  in  fee  of  the  premises  in  dispute. 
This  conclusion  would  be  strengthened  by  the  fact  that  the  de- 
fendant's right  to  the  possession  of  the  premises  was  never  chal- 
lenged by  Mrs.  Beam  or  her  husband,  and  that  she  evinced  a 
desire  to  deliver  to  her  son  a  deed  conveying  to  him  the  prem- 
ises. The  character  of  the  defendant's  possession  might  well 
have  been  found  to  be  adverse  and  exclusive  under  the  evidence 
submitted. 

In  determining  the  question  of  the  continuity  of  possession 
and  the  alleged  abandonment  of  the  land  from  1871  to  1874, 
the  character  of  the  defendant's  entrance  upon  the  premises  is 
material.  If  the  jury  found  that  Nathan  Beam  entered  under 
a  parol  gift  of  the  land,  he  then  took  possession  of  it  under  a 
claim  of  right  and  not  as  an  intruder.  We  think  the  jury  was 
justified  under  the  evidence  in  finding  that  Taylor  was  the  de- 
fendant's lessee  of  the  part  of  the  land  held  by  him  during 
Beam's  absence  in  Missouri.  If  this  be  true,  then  the  defend- 
ant's possession  of  the  part  of  the  premises  by  his  tenant  would 
give  him  constructive  possession  of  the  entire  tract  and  any 
other  person  farming  or  pasturing  the  land  would  be  presumed 
to  be  acting  in  subserviency  to  his  title.  The  fact  that  the 
father  and  mother  of  the  defendant  made  no  objection  to  his  use 
and  occupancy  of  the  premises  after  his  return  from  the  West, 
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would  be  evidence  of  a  recognition  by  them  of  title  in  the  de- 
fendant and  that  their  use  of  the  premises  in  his  absence 
was  with  his  permission.  They  never  sought  to  evict  him  by 
legal  proceedings  or  otherwise,  although  his  mother  lived  eleven 
years,  and  his  father  twenty-four  years,  after  he  returned  to 
the  premises  in  1&74.  A  jury,  with  all  the  facts  before  it,  has 
said  that  they  intended  their  son  to  have  a  fee  simple  title  to 
the  premises,  and  we  are  not  convinced  that  it  erred. 

The  assignments  of  error  are  overruled,  and  the  judgment  is 
affirmed. 


Dixon  V.  Fuller. 

Ejectment — Description  of  land^Evidencc— Findings  of  referee. 

Iq  an  action  of  ejectment  tried  by  a  referee,  the  uncontntdicted  evidence 
showed  that  in  1871,  a  firm  became  the  equitable  owners  of  the  south  half 
of  a  tract  of  land.  The  deed  for  this  tract  was  not  executed  to  the  firm 
until  September  8,  1888.  In  1871  the  firm  agreed  in  writing  to  sell  the 
undivid^  half  of  the  land,  and  in  1881,  executed  a  deed  for  the  divided 
one  half.  The  uncontradicted  evidence  showed  that  in  all  these  transac- 
tions the  parties  intended-  to  convey  the  divided  half,  and  that  the  undi- 
vided half  referred  to  in  the  agreement  of  1871  was  a  mistake.  Held^ 
that  the  evidence  was  sufficient  to  sustain  a  finding  of  fact  by  the  i*eferee 
that  the  land  intended  to  be  conveyed  was  the  south  half  of  the  land. 

Mortgage — Purchase  money — Exchange  of  land. 

Where  two  parties  agree  to  an  exchange  of  lands  and  the  second  party 
agrees  to  lend  to  the  first  party  a  sum  of  money  secured  by  a  moitgage  on 
the  land  conveyed  by  the  first  party,  to  pay  for  an  outstanding  interest  in 
the  land  conveyed  to  the  second  paiiy,  the  money  represented  by  the 
mortgage  is  not  purchase  money. 

Argued  April  18, 1900.  Appeal,  No.  85,  Jan.  T.,  1900,  by 
defendaiits,  from  order  of  C.  P.  Clearfield  Co.,  Sept.  T., 
1892,  No.  166,  sustaining  exceptions  to  report  of  referee  in 
case  of  J.  A.  Dixon  and  Eve,  his  wife,  v.  Sidney  Fuller,  W.  C. 
Pentz  and  H.  L.  Dunlap.  Before  Green,  C.  J.,  McCollum, 
Dean,  Bbown  and  Mestbbzat,  J  J.    Reversed. 

Ejectment  for  a  tract  of  land  in  Sandy  township. 
Exceptions  to  report  of  referee. 
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The  referee,  W.  B.  Bigler,  Esq.,  reported  as  follows: 

CONCLUSIONS  OF  FACT. 

1.  On  September  2, 1869,  Jas.  T.  Leonard  and  wife  conveyed 
to  W.  D.  J.  Marlin  ninety-three  acres  of  land  in  Brady,  now 
Sandy,  township,  Clearfield  county,  Penna. 

2.  In  1871  or  1872,  Sidney  Fuller,  C.  M.  Garrison  and  J.  N. 
Garrison  became  the  owners  by  purchase  from  W.  D.  J.  Marlin 
of  the  south  half  of  the  above  ninety-three  acres  and  containing 
forty-six  acres  more  or  less.  The  deed  for  this  forty-six  acres 
was  not  executed  by  Marlin  to  Fuller  and  Gai-rison  until  Septem- 
ber 8, 1888. 

3.  On  March  1, 1871,  John  F.  OverdorflE  by  agreement  in  writ- 
ing with  Sidney  Fuller  agreed  to  sell  and  convey  to  said  Ful- 
ler a  tract  of  land  in  Brady  township  and  a  lot  in  West  Liberty. 
In  consideration  whereof  said  Fuller  agreed  to  sell  and  convey 
to  John  F.  Overdorff  the  undivided  half  of  what  is  known  as 
the  Marlin  lot,  reserving  the  timber,  and  in  addition  to  pay  to  him 
$100. 

4.  The  Marlin  lot  is  the  ninety-three  acres  above  described 
in  the  deed  from  Leonard  to  Marlin. 

5.  At  the  time  of  making  the  above  agreement  Fuller  and 
his  firm  were  the  owners  of  the  divided  half  of  ninety-three 
acres  instead  of  the  imdivided  half. 

6.  On  October  26,  1881,  S.  Fuller  and  wife,  C.  M.  Garrison 
and  wife  and  J.  N.  Garrison  and  wife  conveyed  the  forty-six- 
acre  tract,  and  being  the  land  in  controversy,  to  Sarah  Ann 
Overdorff,  the  wife  of  John  F.  Overdorff. 

7.  We  find  from  the  evidence  that  this  is  the  same  land  as 
described  in  the  agreement  as  the  undivided  half  of  the  Marlin 
lot  and  this  deed  was  made  to  Sarah  Ann  Overdorff  by  direction 
of  John  F.  Overdorff,  her  husband,  and  was  made  in  execution 
of  the  contract  of  March  1,  1871. 

8.  On  the  same  day  Sarah  Ann  Overdorff  and  husband  exe- 
cuted a  mortgage  on  the  land  to  Sidney  Fuller  for  the  sum  of 
$400.  Tliis  money  was  obtained  and  used  to  pay  Elizabeth 
Solida,  a  sister  of  J.  F.  Overdorff,  for  her  interest  in  the  tract  of 
land,  which  J.  F.  Overdorff  in  the  agreement  of  March  1, 1871, 
had  bound  himself  to  sell  and  convey  to  Sidney  Fuller. 

9.  Prior  to  this  time,  to  wit :  on  February  13, 1877,  judgment 
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was  entered  in  the  common  pleas  of  Clearfield  county,  against 
John  F.  Overdorfif  and  in  favor  of  C.  D.  Evans  &  Brother 
to  No.  273,  March  term,  1877,  in  the  sum  of  #91.85. 

10.  On  August  12,  1878,  execution  was  issued  on  this  judg- 
ment, and  a  levy  was  made  on  the  defendants'  interest  in  the 
whole  tract  of  ninety-three  acres,  inquisition  held  and  property 
extended  at  a  rental. 

11.  On  February  2,  1882,  a  scire  facias  was  issued  to  March 
term,  1882,  and  the  judgment  was  revived  in  the  sum  of  $150.25. 

12.  A  vend.  ex.  was  issued  on  October  26,  1885,  and  the 
land  was  sold  b}''  the  sheriff  on  December  19,  1885,  to  Sidney 
Fuller  for  the  sum  of  $115,  and  by  deed  bearing  date  Decem- 
ber 23, 1885,  and  acknowledged  in  open  court  May  13,  1886, 
R.  N.  Shaw  conveyed  the  same  to  Sidney  Fuller. 

13.  On  May  3, 1885,  Sarah  Ann  Overdorff  and  Jno.  Overdorff 
conveyed  this  property  to  Eve  Dixon  and  exchange  thereof, 
the  said  Eve  Dixon  and  Jas.  Dixon,  her  husband,  conveyed  to 
Sarah  A.  Overdorfif  a  tract  of  land  in  Penn  township,  same 
county. 

14.  It  was  the  understanding  and  agreement  between  the 
parties  to  this  exchange  that  the  Dixons  were  to  pay  to  Sidney 
Fuller  the  amount  of  his  claim  against  the  Overdorff  property, 
Mr.  Dixon  having  prior  to  the  date  of  the  deed  called  on  Mr.  Ful- 
ler to  ascertain  the  amount  of  his  claim  and  to  arrange  for  the  pay- 
ment of  the  same.  There  was  some  conflicting  testimony  as  U> 
the  amount  of  his  claim  and  as  to  the  information  of  the  amount 
furnished  to  Mr.  Dixon.  Dixon  admitted  that  he  was  to  pay 
the  mortgage,  but  we  find  from  the  weight  of  evidence  that 
the  amount  of  Mr.  Fuller's  claim  was  about  $600,  being  the 
amount  of  the  mortgage  and  the  amount  of  the  purchase  at 
sherififs  sale,  and  that  Dixon  was  so  informed  by  both  Fuller 
and  Mrs.  Overdorfif. 

15.  We  further  find  as  a  fact  that  the  plaintiffs  have  never 
paid  to  Mr.  Fuller  any  portion  of  this  claim  nor  made  any  ten- 
der to  him  of  the  amount  or  any  part  thereof.  On  February  19, 
1887,  Sidney  Fuller  and  wife  conveyed  this  tract  of  land  for 
the  consideration  of  #600  expressed  therein,  to  W.  C.  Pentz, 
and  W.  C.  Pentz  by  articles  of  agreement  on  February  24, 1887, 
sold  the  same  to  H.  L.  Dunlap;  and  on  June  7,  1892,  Eve 
Dixon  and  Jas.  A.  Dixon  brought  this  action  of  ejectment 
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against  Sidney  Fuller,  W.  C.  Pentz  and  H.  L.  Dunlap  for  the 
possession  of  this  land. 

CONCLUSIONS  OF  LAW. 

1.  That  the  judgment  of  Evans  and  Brother  against  John  F. 
OverdorfE  was  a  lien  upon  the  equitable  interest  of  said  Over- 
doi-flf  in  the  land  purchased  by  him  from  S.  Fuller,  by  the  agree- 
ment of  March  1,  1871. 

2.  That  the  title  vested  in  Mra.  OverdorfE  by  the  deed  from 
Fuller  of  October  26, 1881,  was  subject  to  the  lien  of  the  Evans 
judgment. 

3.  That  the  sheriflfs  sale  of  the  John  Overdorflf  interest  in 
the  land  was  regular  and  valid  and  it  divested  the  title  of  Mrs. 
Overdorflf  to  the  land,  which  she  had  acquired  by  the  Fuller 
deed. 

Sidney  Fuller,  the  grantor  of  Mrs.  Overdorflf,  having  become 
the  purchaser  of  the  land  at  sheriff's  sale,  the  questions  arise 
whether  such  purchase  does  not  inure  to  the  benefit  of  Mrs. 
Overdorflf,  and  whether  by  reason  of  his  legal  relation  to  her  as 
grantor,  he  can  set  up  this  subsequently  acquired  title  against 
her  or  her  grantees.  The  well  known  principles  of  law  on 
which  is  founded  the  doctrine  of  estoppel  by  deed,  is  invoked 
by  the  plaintiffs  as  applicable  to  this  case  as  follows :  "  That 
where  a  party  conveys  land  to  which  he  had  no  title,  or  a  de- 
fective title,  and  afterwards  acquired  a  good  title,  that  title  im- 
mediately inures  to  the  benefit  of  the  grantee."  And  as  a 
further  statement  of  the  same  principle,  that  if  one  conveys 
land  with  a  covenant  of  warranty  against  all  lawful  claims  and 
demands,  he  cannot  be  allowed  to  set  up  against  his  grantee  or 
those  claiming  under  him  any  title  subsequently  acquired  by 
him  by  purchase  or  otherwise.  That  such  new  title  will  inure 
by  way  of  estoppel,  to  the  use  and  benefit  of  his  grantee,  his 
heirs  and  assigns.  These  principles  are  founded  on  equity 
and  justice  as  it  is  not  just  or  right  that  a  party  should  be  per- 
mitted to  hold  or  recover  an  estate  in  violation  of  his  own  cove- 
nant. 

The  plaintiffs  contend  that  the  judgment  of  Evans,  being  an 
incumbrance  on  the  land,  at  the  time  of  Fuller's  conveyance  to 
Mrs.  Overdorflf,  she  is  protected  against  this  sheriff's  title  in 
the  hands  of  Sidney  Fuller  by  the  covenants  both  express  and 
implied  in  her  deed. 
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We  do  not  think  the  principles  of  law  above  stated  nor  the 
doctrine  of  estoppel  by  deed  is  applicable  to  this  case.  Sidney 
Fuller's  title  was  a  good  title  (or  was  made  good  by  subsequent 
conveyances  to  him)  when  he  agreed  to  sell  and  convey  the 
land  to  John  F.  Overdorff.  The  defect  was  an  incumbrance 
on  the  title  of  John  F.  Overdorff  and  created  by  him,  and  over 
which  Fuller  had  no  control,  nor  was  he  required  in  law  to  re- 
move this  incumbrance  or  cure  this  defect,  when  he  made  the 
deed  to  Mrs.  Overdorff. 

The  equities  of  Mrs.  Overdorff  are  the  same  as  her  husband, 
and  no  greater.  The  title  to  the  land  under  the  agreement  be- 
longed to  the  husband,  and  by  his  consent  and  direction  it  was 
put  in  the  wife,  and  she  took  the  land  clogged  with  the  debts 
of  her  husband.  The  rules  of  law  referred  to  can  only  be  ap- 
plied "  to  prevent  fraud,  and  to  impose  silence  on  a  party  where 
in  conscience  and  honesty  he  should  not  be  allowed  to  speak :  " 
Calder  v.  Chapman,  52  Pa.  862. 

In  the  present  case  there  was  no  contract  between  Mrs.  Over- 
dorff and  Mr.  Fuller  out  of  which  the  equity  could  arise  that 
he  was  bound  to  protect  her  title  against  the  judgment  liens 
on  her  husband's  interests  in  the  land. 

To  support  the  plaintiffs'  position  we  should  have  to  first 
conclude  that  the  original  agreement  between  Fuller  aud  Over- 
dorff had  been  canceled ;  that  the  deed  from  Fuller  to  Mrs. 
Overdorff  had  been  made  by  virtue  of  a  new  contract,  and  anew 
consideration,  but  the  evidence  does  not  warrant  such  a  conclu- 
sion. The  case  of  Skinner  v.  Stamer,  24  Pa.  128,  cited  by 
plaintiffs'  counsel,  decides  that  as  ^^  between  grantor  and  grantee 
in  a  conveyance  with  general  warranty,  of  land  bound  by  a 
judgment,  the  grantor  is  bound  to  discharge  the  judgment ;  and 
the  title  subsequently  acquired  by  the  grantor  at  a  sheriff's  sale, 
under  such  judgment  inures  to  the  benefit  of  the  grantee." 
But  the  distinction  between  Skinner  v.  Stamer  and  this  csuse  is, 
that  in  the  former  the  conveyance  was  with  a  general  war- 
ranty, and  the  incumbrance  was  against  the  grantor  in  the  con- 
veyance. 

In  the  deed  from  Fuller  to  Mrs.  Overdorff  there  were  no 

special  covenants  of  title,  and  no  covenant  of  any  warranty^ 

and  no  recitals  of  seizen.    The  only  covenant  in  liie  deed  was 

the  implied  covenant,  arising  from  the  words  '*  grants  bargain 

Vol.  oxovi— 23 
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and  sell."  But  in  the  language  of  the  act  of  tiie  assembly 
creating  it,  these  words  are  a  covenant  that  the  grant  is  freed 
from  incumbrances  **  done  or  suffered  from  the  grantor."  This 
as  interpreted  by  the  courts  is  a  covenant  that  the  grantor  has 
done  no  act,  nor  created  any  incumbrance  whereby  the  estate 
granted  by  him  may  be  defeated. 

Nor  do  we  think  that  Fuller  was  estopped  by  his  deed  and 
by  the  mortgage  executed  by  Mrs.  Overdorff  to  him,  from  al- 
leging that  the  land  was  the  property  of  the  husband.  "A 
mortgagee  of  land,  the  title  to  which  stands  in  the  name  of  a 
married  woman  who  has  joined  with  her  husband  in  executing 
the  mortgage,  is  not  thereby  estopped  from  alleging  that  in 
point  of  fact,  the  land  mortgaged  belonged  to  her  liusband : " 
Pittsburg  Ins.  Co.  v.  Groves,  3  Pitts.  Rep.  401. 

We  are  of  the  further  opinion,  that  the  action  of  ejectment 
cannot  be  sustained  in  this  case,  for  the  reason  that  it  is  a  pos- 
sessory action.  It  admits  Fuller,  who  was  mortgagee  and  pur- 
chaser at  sheriff's  sale,  to  be  in  possession  of  the  land.  We 
do  not  think  the  law  will  turn  Fuller  out  of  possession  when 
the  plaintiffs  admit  that  in  their  purchase  from  Overdorff,  they 
were  to  pay  Fuller  the  amount  of  his  mortgage,  and  further 
admitting  that  they  have  not  paid  or  tendered  to  him  the 
amount  or  any  pai*t  thereof. 

Judgment  is  directed  to  be  entered  for  the  defendants. 

The  court  sustained  exceptions  to  the  report  of  the  referee, 
and  entered  judgment  in  favor  of  the  plaintiffs. 

Error  assigned  was  the  order  of  the  court. 

Frank  Fielding  and  W.  C.  PentZy  for  appellants. — A  deed  of 
land  accepted  by  the  vendee  after  articles  of  agreement,  is  to 
be  considered  as  the  ultimate  intent  of  the  parties  where  there 
is  no  misconception  of  the  deed  by  either  party:  Wilson  v. 
McNeal,  10  Watts,  422 ;  Gregory  v.  Griffin,  1  Pa.  208 ;  Creigh 
V.  Beelin,  1  W.  &  S.  88 ;  Jones  v.  Wood,  16  Pa.  26 ;  Madore's 
App.,  129  Pa.  16;  Blood  v.  Crew  Levick  Co.,  177  Pa.  606; 
Old  Colony  Trust  Co.  v.  AUentown,  etc..  Rapid  Transit  Co., 
192  Pa.  618. 

A.  L.  CoUy  with  him  TF.  A.  Hagerty  and  H.  A.  Moore^  for 
appellees. 
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Opinion  by  Mb.  Justice  Mestbezat,  May  29, 1900 : 
We  are  all  of  opinion  that  the  facts  of  this  case  were  correctly 
found  by  the  referee  and  that  the  learned  judge  of  the  court 
below  erred  in  not  afSrming  his  findings  of  fact  and  entering 
judgment  in  favor  of  the  defendants. 

The  learned  court  below  says  that  in  his  **  opinion  the  find- 
ings of  law  and  conclusion  of  the  referee  are  correct  as  based 
upon  his  fii^dings  of  fact."  But  the  court  holds  that  the  ref- 
eree's second,  fifth  and  seventh  findings  of  fact  are  not  sup- 
ported by  the  evidence. 
The  referee's  second  finding  of  fact  is  as  follows : 
"In  1871  or  1872,  Sidney  Fuller,  C.  M.  Garrison  and  J.  N. 
Crarrison,  became  the  owners  by  purchase  from  W.  D.  J.  Marlin 
of  the  south  half  of  the  above  ninety-three  acres  and  containing 
forty-six  acres  more  or  less.  The  deed  for  this  forty-six  acres 
was  not  executed  by  Marlin  to  Fuller  and  Garrison  until  Sep- 
tember 8, 1888."  By  this  deed  W.  D.  J.  Marlin  and  wife  con- 
veyed to  C.  M.  and  J.  N.  Garrison  and  Sidney  Fuller  "  all  the 
southern  half  of  that  certain  tract,  piece  or  parcel  of  land  sit- 
uated in  the  township  of  Sandy,  formerly  Brady,  in  the  county 
of  Clearfield  and  state  of  Pennsylvania,  bounded  on  the  north 
by  the  northern  half  of  the  tract,  east  by  Pentz,  south  by  land 
now  or  formerly  of  Bell  and  west  by  Walburn.  Being  the 
southern  half  of  a  certain  piece,  parcel  or  tract  of  land  conveyed 
by  James  T.  Leonard  and  wife  to  W.  D.  J.  Marlin  by  deed 
dated  September  2,  1869,  recoixied  in  Clearfield  county  in  deed 
book  E  E  p.  142."  The  deed  recites  the  fact  that  it  "was 
made  in  pursuance  of  an  agreement  entered  into  about  1871  or 
1872."  It  is  not  claimed,  and  the  evidence  does  not  disclose, 
that  there  was  any  other  agreement  between  the  parties  than 
the  one  for  the  purchase  of  the  land  described  in  the  deed.  It 
will  be  presumed,  therefore,  that  the  deed  was  made  in  exe- 
cution of  and  to  carry  out  the  agreement  of  1871  or  1872  and 
that  the  property  thereby  conveyed  was  the  same  contracted  to 
be  sold  by  said  agreement.  The  testimony  of  Sidney  Fuller 
supplements  and  corroborates  the  recital  in  the  deed.  He  tes- 
tified that  this  deed  was  for  the  land  that  the  Garrisons  and 
Fuller  purchased  of  W.  D.  J.  Marlin  in  1869  or  1870,  as  he 
thought,  by  a  written  contract.  The  deed  to  the  Garrisons  and 
Fuller  from  Marlin,  although  not  executed  and  delivered  until 
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September,  1888,  shows,  as  we  have  seen,  that  it  was  made  in 
pursuance  of  a  contract  entered  into  about  the  time  testified  to 
by  Fuller  and  conveys  the  divided  half  of  the  Marlin  tract.    In 
view  of  the  fact  that  this  evidence  was  not  contradicted,  we 
think  it  was  ample  to  sustain  the  referee  in  his  second  finding 
of  fact.     It  is  equally  applicable  to  and  supports  the  referee's 
fifth  finding  of  fact  that  *'  at  the  time  of  making  the  above 
agreement  (of  March  1, 1871  between  John  F.  Orerdorff  and 
Sidney  Fuller),  Fuller  and  his  firm  were  the  owners  of  the 
divided  half  pf  ninety-three  acres  instead  of  the  undivided  half.'* 
The  seventh  finding  of  fact  by  the  referee  is  as  follows : 
"  We  find  from  the  evidence  that  this  is  the  same  land  as  de- 
scribed in  the  agreement  as  the  undivided  half  of  the  Marlin 
lot  and  this  deed  was  made  to  Sarah  Ann  O verdorflE  by  direction 
of  Jolm  F.  Overdorflf,  her  husband,  and  was  made  in  execution 
of  the  contract  of  March  1,  1871."    The  learned  judge  of  the 
court  below  concedes  that  Fuller  stated  in  his  testimony  as 
found  by  the  referee,  that  the  contract  and  the  deed  are  for  the 
same  land,  yet  he  reverses  this  finding  of  fact  because,  as  he 
holds,  an  inspection  of  the  papers  shows  that  the  statement  is 
incorrect,  and  that  it  appears  by  Fuller's  testimony  that  the 
contract  sets  out  the  real  agreement.     It  is  true  that  the  word 
*'  undivided  "  is  used  in  the  agreement  of  1871,  but  it  is  mani- 
fest from  all  the  evidence  that  this  was  an  error  and  that  it 
was  the  intention  of  both  parties  to  the  contract  to  convey  the 
divided  one  half  of  the  Marlin  premises.     Every  act  done  by 
the  parties  interested  in  the  title  with  reference  to  the  matter 
.  since  the  execution  of  the  contract  leads  to  this  conclusion. 
James  T.  Leonard,  by  deed  of  September  2, 1869,  conveyed  to 
W.  D.  J.  Marlin  ninety-three  acres  and  117  perches  of  land 
which  includes  the  land  for  which  this  action  was  brought. 
The  deed  of  September  8, 1888,  by  Marlin  to  the  Garrisons  and 
Fuller,  was  made,  as  therein  recited,  in  pursuance  of  an  agree- 
ment entered  into  about  1871  or  1872  and  conveyed  the  southern 
half  of  the  land  conveyed  to  Marlin  by  Leonard.    The  grantees 
in  this  deed,  therefore,  did  not  take  or  hold  by  this  con vej'ance 
an  imdivided  half,  but  the  southern  half,  of  the  ninety-three- 
acre  tract.    This  was  the  only  interest  they  had  in  the  Marlin 
land  at  the  time  they  agreed  to  exchange  lands  with  John  F. 
Overdorff  in  1871.   By  deed  dated  October  26, 1881,  the  Garri- 
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sons  and  Fuller  conveyed  to  Sarah  Ann  Overdorff  a  tract  of 
land  in  Sandy  township,  Clearfield  county,  consisting  of  one 
half  of  eighty  acres  more  or  less  and  described  by  adjoiners, 
one  of  which  is  part  of  the  original  tract,  conveyed  by  Leonard 
to  Marlin.  It  is  conceded  that  this  is  the  land  in  dispute.  It  is 
clearly  shown  by  the  testimony  that  this  deed  was  made  by  the 
grantors  to  Mrs.  OverdorflEat  the  request  of  her  husband,  John 
F.  Overdorff,  and  in  pursuance  and  execution  of  the  written 
contract  of  March  1, 1871,  between  Overdorff  and  Sidney  Ful- 
ler. The  consideration  for  the  execution  and  delivery  of  the 
deed  to  Mrs.  Overdorff  was  the  forty-two-acre  tract  of  land  sold 
by  the  agreement  of  March  1, 1871  by  John  F.  Overdorff  and 
conveyed  by  him  and  his  sister,  Mrs.  Solida,  to  John  F.  Dubois. 
This  deed  was  made  to  Dubois  at  Fuller's  request.  From  these 
and  the  other  facts  in  the  case,  it  is  apparent  that  both  Fuller 
and  Overdorff  regarded  and  treated  their  contract  of  1871  as  an 
agreement  for  the  sale  of  the  divided  one  half  of,  and  not  an 
undivided  interest  in,  the  Marlin  land. 

We  are  therefore  of  opinion  that  the  facts  disclosed  by  the 
evidence  fully  justified  the  referee  in  finding  that  the  land  con- 
veyed to  Mrs.  Overdorff  by  the  deed  of  October  26, 1881,  was 
the  same  land  as  described  in  the  agreement  of  March  1,  1871 
between  John  F.  Overdorff  and  Sidney  Fuller. 

The  learned  court  below  was  in  error  in  holding  that  John 
F.  Overdorflf's  equitable  title  to  the  premises  conveyed  to  his 
wife  was  vested  in  Sidney  Fuller  by  the  sheriff's  sale  on  the 
judgment  of  Evans  &  Brother,  subject  to  the  payment  of  $400  of 
unpaid  purchase  money  represented  by  the  mortgage  from  Mrs. 
Overdorff  and  her  husband.  The  consideration  due  from  John 
F.  Overdorff  to  Fuller  was,  as  we  have  before  stated,  the  forty- 
two  acres  of  land  described  in  the  agreement  of  March  1, 1871, 
and  conveyed  by  John  F.  Overdorff  and  his  sister  to  John 
Dubois  by  the  deed  of  December  17, 1881.  So  far  as  the  evi- 
dence discloses,  there  is  no  unpaid  purchase  money  due  Ful- 
ler and  he  claims  none.  The  mortgage  was  given  by  Mrs. 
Overdorff  and  her  husband  to  Sidney  Fuller  to  secure  the  re- 
payment to  him  of  $400,  which  he  had  advanced  John  F.  Over- 
dorff to  pay  his  sister,  Mrs.  Solida,  for  her  interest  in  the  forty- 
two  acres  of  \and  which  John  F.  Overdorff  had  agreed  to  con- 
vey to  Fuller.     The  sum  due   Sidney  Fuller  on  this  mortgage 
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was  not  purchase  money.  The  sherifPs  sale,  therefore,  vested 
in  Sidney  Fuller  the  equitable  title  to  the  premises  in  dispute. 

We  have  considered  and  disposed  of  the  only  questions  raised 
by  the  assignments  of  error  and  our  conclusion  requires  us  to 
sustain  the  fifteenth  assignment  and  hold  that  the  court  below 
erred  in  reversing  the  referee's  findings  of  fact  and  conclusions 
of  law,  and  in  refusing  to  direct  a  judgment  for  the  defendants. 

The  judgment  is  reversed  and  judgment  is  directed  to  be  en- 
tered for  the  defendants  with  costs. 


Stough's   Estate. 

Executors  and  administrators— Statute  of  limitations. 

The  liability  of  an  executor  to  pay  a  legacy  is  not  grounded  upon  any 
lending  or  contract.  He  is  a  trustee  who  is  charged  by  the  will  wiUi  the 
performance  of  the  duty  of  paying  legacies,  and  against  that  form  of  obli- 
gation the  statute  of  limitations  is  no  bar. 

Executors  and  administrators — Collection  by  executor  of  money  charged 
on  land — Construction  of  will — Statute  of  limitations. 

Where  all  the  interested  parties  construe  a  will  as  imposing  uiK>n  the 
executor  the  duty  of  collecting  and  disbursing  certain  money  legacies  to 
be  paid  by  thcdevisees  of  testator^s  land,  and  the  executor  acting  upon 
this  interpretation  of  the  will,  collects  the  money  and  pays  all  the  legacies, 
except  one,  the  representatiye  of  the  executor  after  his  death  will  not  be 
heard  to  claim  that  the  executor  acted  merely  as  agent  of  the  parties,  and 
that  the  unpaid  legacy  is  barred  by  the  statute  of  limitations. 

Argued  April  28, 1900.  Appeal,  No.  186,  Jan.  T.,  1899,  by 
Lydia  Stough,  from  decree  of  O.  C.  Erie  Co.,  Sept.  T.,  1898, 
No.  29,  dismissing  exceptions  to  auditor's  report  in  the  estate 
of  George  Stough,  deceased.  Before  Green,  C.  J.,  Mitchell, 
Fell,  Bbown  and  Mestbezat,  J  J.     Reversed. 

Exceptions  to  report  of  E.  L.  Whittelsey,  Esq.,  auditor. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Errors  a$9igned  were  in  dismissing  exceptions  to  auditor's 
report. 
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Frank  GhmnUon  and  Henry  C.  Yard^  for  appellant. — The  re- 
lation of  George  Stough  to  the  appellant  wsus  that  of  trustee  to 
cestoi  que  trust. 

The  agreement  signed  by  all  the  appellees  excepting  William, 
and  agreed  to  by  him  by  parol,  is  a  valid,  subsisting  agreement, 
entitling  the  appellant  to  her  claim :  Shartel's  App.,  64  Pa.  25 ; 
Ford's  Est.,  186  Pa.  420. 

L.  E.  Torry^  with  him  U.  P.  Botsiter^  for  appellees. — Where 
a  person  accepts  a  devise  which  is  coupled  with  a  direction  by 
the  testator  that  a  sum  certain  shall  be  paid  by  the  devisee  to 
a  third  party,  he  thereby  becomes  subject  to  a  personal  liability 
to  pay  the  said  sum,  which  may  be  enforced  against  him  in  an 
action  of  debt  instituted  by  said  third  party. 

The  statute  of  limitations  will,  in  such  case,  preclude  recov- 
ery against  the  devisee  when  more  than  six  years  have  elapsed 
since  the  death  of  the  testator  before  suit  is  brought :  Etter  v* 
Greenawalt,  98  Pa.  422;  Headley  v.  Renner,  129  Pa.  542. 

There  can  be  no  doubt  that  the  money  was  paid  by  his 
brothers  to  George  and  by  George  to  his  sisters,  merely  for  the 
convenience  of  the  parties  and  in  receiving  and  paying  the 
same  he  was  merely  acting  as  the  agent:  Hostetter  v.  Hollin- 
ger,  117  Pa.  606 ;  Fleming  v.  Culbert,  46  Pa.  498. 

The  fact  that  George  Stough  took  receipts  from  his  sisters, 
as  executor,  for  the  money  paid  them  to  apply  on  their  legacies, 
would  not  bind  him  as  executor  unless  the  will  of  John  Stough 
imposed  this  duty  upon  him :  Fross  &  Loomis's  App.,  105 
Pa.  258. 

Opinion  by  Mb.  Justiob  Mbstbbzat,  May  29, 1900 : 
Whatever  may  have  been  the  real  intention  of  John  Stough 
as  to  the  duty  of  his  executors  to  collect  and  pay  out  the  money 
directed  to  be  paid  by  his  sons,  the  devisees  of  his  land,  there 
is  no  doubt  of  the  interpretation  put  upon  the  testator's  lan- 
guage relative  thereto  by  all  of  the  parties  in  interest  prior  to 
the  death  of  George  Stough.  Their  construction  of  the  testa- 
tor's will,  as  shown  by  their  acts,  found  by  the  auditor,  imposed 
upon  George  Stough,  the  active  executor,  the  duty  of  collecting 
and  disbursing  the  moneys  payable  by  the  devisees  of  the  land. 
The  three  sons,  George,  Peter  and  William  accepted  the  lands 
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devised  to  them  by  their  father  who  died  prior  to  April  12, 1858. 
George  Stough  was  required  to  pay  $2,000,  "  to  my  other  chil- 
dren," Peter,  $500  **a8  herein  directed,"  and  William,  $2,300, 
*'  to  other  of  my  heirs."  George  Stough  collected  from  Peter 
and  William  the  sums  directed  to  be  paid  by  them,  respectively, 
with  interest.  By  the  will,  Mary  Fickinger  was  bequeathed 
$600  in  addition  to  what  she  had  already  received  from  her 
father,  Barbara  Wolf  and  Susan  Rubner,  each  $1,000,  and  Mar- 
garet Minnig  and  Lydia  Stough,  each  $1,100.  It  will  be  no- 
ticed that  these  legacies  amount  to  $4,800,  the  total  sum  to  be 
paid  by  the  devisees  of  the  land.  George  Stough  paid  to  the 
legatees,  except  Lydia  Stough,  the  sum  bequeathed  them  by 
their  father.  An  account  of  the  moneys  received  and  expended 
in  the  administration  of  the  estate  as  executor  of  his  father 
was  kept  by  George  Stough  in  a  book,  and  embraced  in  this 
account  were  the  sums,  debt  and  interest,  paid  by  Peter  and 
William  Stough  to  the  executor,  and  the  legacies  paid  to  the 
daughters.  The  receipts  show  that  the  money  was  paid  by  him 
as  executor  of  John  Stough,  deceased,  and  was  received  by  the 
legatee  as  "  a  legacy  bequeathed  to  me  by  my  father."  The 
aggregate  sum  paid  by  him  as  executor  exceeded  by  $900  the 
amount  he  received  from  his  brothers.  This  was  clearly  an 
acknowledgment  by  him  as  well  as  by  the  appellees  that  he 
not  only  held  the  money  that  he  received  from  his  brothers  but 
also  what  was  directed  to  be  paid  by  him,  as  executor  of  his 
father's  estate  and  not  as  the  agent  of  the  beneficiaries  of  the 
fund.  It  thus  appears  that  the  interested  parties  interpreted 
the  will,  and  upon  their  construction  of  it  the  money  was  re- 
ceived and  paid  out  by  the  executor.  Now,  the  appellees  ask 
the  court  to  put  a  different  interpretation  on  the  wiU  and  the 
conduct  of  the  executor,  and,  by  so  doing,  deprive  the  appellant 
of  her  legacy,  and  give  to  them  what  should  be  awarded  to  her. 
They  have  received  their  legacies  from  the  executor  out  of 
the  money  directed  to  be  paid  by  their  brothers,  but  they  now 
invoke  the  aid  of  the  orphans'  court  to  prevent  the  appellant 
from  collecting  her  legacy  from  the  executor  by  requiring  her 
to  go  into  another  forum  to  enforce  her  claim  where  they  can 
interpose  the  statute  of  limitations,  and  thereby  obtain  for 
themselves  the  money  that  should  be  applied  to  the  payment 
oi  her  legacy. 
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We  think  the  auditor  and  the  learned  court  below  erred  in 
holding  that  George  Stough  was  acting  simply  as  the  agent  and 
for  the  convenience  of  the  parties  in  receiving  the  moneys  from 
his  brothers  and  himself  and  in  pajdng  the  legacies  to  his  sis- 
ters. There  is  no  evidence  to  support  sach  a  contention,  and 
the  findings  of  fact  by  the  auditor,  stated  above,  most  explicitly 
contradict  it.  His  account  as  executor  of  his  father's  estate, 
stated  at  length  in  his  book,  the  receipts  for  the  legacies  paid, 
written  by  him  and  signed  by  his  sisters,  and  all  his  acts  in 
the  receipt  and  disbursement  of  the  money  are  in  direct  con- 
flict with  the  theory  tiiat  he  acted  as  the  agent  of  the  parties 
and  not  as  executor  of  his  father.  That  George  Stough  acted 
in  his  official  capacity  as  executor  in  receiving  the  bequests 
from  his  brothers  and  in  the  payment  of  the  legacies  to  his  sis- 
ters was  the  view  entertained  by  himself  and  the  appellees, 
prior  to  his  death,  based,  presumably  on  their  construction  of  the 
testator's  will,  the  assent  of  the  parties  and  the  conduct  of  the 
executor  in  the  administration  of  the  estate. 

We  must,  therefore,  regard  it  as  a  fact,  established  by  the 
evidence,  tliat  the  money  collected  from  his  brothers  as  well 
-as  that  required  to  be  paid  by  him  in  the  testator's  will  was 
received  and  held  by  George  Stough  as  his  father's  executor, 
subject  to  the  payment  of  the  legacies  bequeathed  to  his  sis- 
ters. The  auditor  has  found  as  a  fact  that  the  legacy  of  the 
appellant  was  not  paid  by  the  executor,  and  that  the  presump- 
tion of  payment  by  reason  of  lapse  of  time  was  rebutted  by  the 
evidence.  There  is,  therefore,  no  reason  in  law  or  equity  why 
the  claim  of  the  appellant  should  not  be  allowed  and  paid  in 
the  distribution  of  George  Stough's  estate. 

The  counsel  for  the  appellees  claim  that  the  case  at  bar  is 
ruled  adversely  to  the  appellant  by  Etter  v.  Greenawalt,  98  Pa. 
422.  But  in  this  contention  they  fail  to  distinguish  the  dif- 
ference between  the  facts  of  the  two  cases.  That  was  an  action 
of  debt  against  a  person  who  had  accepted  a  devise  coupled 
with  a  direction  by  the  testator  that  the  devisee  pay  a  certain 
sum  to  a  third  party.  It  was  held  that  the  devisee  became  sub- 
ject to  a  personal  liability  to  pay  the  sum,  which  might  be  en- 
forced against  him  in  an  action  by  the  third  party,  and  that  no 
recovery  could  be  had  after  the  expiration  of  six  years  from 
the  death  of  the  testator.    Here,  however,  all  the  interested  par- 
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ties  construed  the  testator's  will  as  imposing  upon  the  executor 
the  duty  of  collecting  and  disbursing  the  money  to  be  paid  by 
the  devisees  of  the  land  and,  acting  upon  this  interpretation  of 
the  will,  the  executor  collected  and  now  holds  the  money  for  the 
payment  of  the  appellant's  legacy.  This  was  not  a  common- 
law  action  to  recover  from  George  Stough,  as  a  devisee  of  the 
land,  but  a  claim  which  the  legatee  seeks  to  enforce  against 
him  as  executor  in  the  distribution  of  his  estate  by  the  orphans' 
court.  He,  with  the  consent  and  approval  of  all  the  interested 
parties,  received  the  money  under  the  provisions  of  his  father's 
will  as  executor,  and  as  such  he  paid  all  the  legacies,  except 
appellant's.  Under  these  circumstances,  the  statute  of  limita- 
tions cannot  be  interposed  to  defeat  a  recovery  of  the  legacy.. 
The  reason  is  as  stated  by  the  present  chief  justice  in  Etter  v. 
Greenawalt,  supra,  "  that  the  liability  of  an  executor  to  pay  a 
legacy  is  not  grounded  upon  any  lending  or  contract  He  is  a 
trustee  who  is  charged  by  the  will  with  the  performance  of  the 
duty  of  paying  legacies,  and  against  that  form  of  obligation  the 
statute  of  limitations  is  no  bar."  The  parties  having  acted  on 
the  assumption  that  George  Stough  was  duly  authorized  as  ex- 
ecutor to  collect  the  money  and  pay  the  legacies  of  his  sisters^ 
and  the  appellees  having  approved  of  this  means  of  collecting 
and  distributing  the  fund  and  having  received  their  lega- 
cies from  the  executor,  they  are  now  estopped  from  denying 
his  authority  to  collect  and  disburse  the  money  in  his  official 
capacity.  He  held  the  money  applicable  to  the  payment  of  the 
appellant's  legacy  as  trustee,  and  the  presumption  of  payment 
having  been  rebutted,  the  legatee  is  entitled  to  receive  her 
legacy,  with  interest,  out  of  the  fund  for  distribution. 

All  the  heirs  of  George  Stough,  deceased,  except  appellant's 
brother,  William,  recognizing  the  equity  and  justice  of  her 
claim  and  the  fact  that  it  had  not  been  paid,  joined  in  a  written 
request  to  the  administrator  of  the  decedent  to  pay  Lydia 
Stough's  legacy  with  its  interest  This  request  was  subse- 
quently revoked  by  the  parties  who  had  signed  it,  except  George 
Minnig.  We  think  the  legacy  should  have  been  paid  by  the 
administrator  without  a  contest  and  that  those  who  are  responsi- 
ble for  this  litigation  should  pay  the  expenses  incurred. 

The  decree  of  the  court  below  is  reversed,  and  the  claim  of 
Lydia  Stough  for  $1,100,  bequeathed  her  by  her  father,  with  its 
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interest,  is  directed  to  be  allowed  in  the  distribution  of  the 
funds  in  the  hands  of  the  administrator  of  George  Stough,  de» 
ceased.  The  costs  of  audit  in  the  court  below  and  the 
costs  on  this  appeal  to  be  paid  by  the  appellees,  except  Greorge 
Minnig. 


Silliman  v.  Whitmer. 


196         363 
218         229 


Fixiures^Tramway  on  Umber  land^Queslion  for  Jury. 

Where  the  main  issue  in  the  trial  of  a  cause  was  whether  a  tramroad 
erected  on  leased  timber  lands  was  a  part  of  the  realty,  or  was,  as  the 
defendants  claimed,  merely  for  the  removal  of  timber,  the  defendants 
have  no  grounds  for  complaint,  if  the  trial  judge  submits  the  question  to 
the  jury  with  the  statement  that  it  appeared  to  him  **  that  the  road  was 
put  there  for  the  purpose  of  removing  the  timber  from  that  land.'' 

Argued  May  7,  1900.  Appeal,  No.  838,  Jan.  T.,  1899,  by 
defendants,  from  judgment  of  Superior  Court,  No.  1,  Feb.  T.^ 
1899,  affirming  judgment  of  C.  P.  Union  Co.,  March  T.,  1896, 
No.  22,  on  verdict  for  plaintiffs  in  case  of  Estella  D.  Silliman  et 
al.  V.  William  Whitman  &  Sons.  Before  Green,  C.  J.,  McCoL- 
LUM,  Fell,  Brown  and  Mbstrbzat,  JJ;    Affirmed. 

Appeal  from  Superior  Court 

From  the  record  and  the  opinion  of  the  Superior  Court  it  ap- 
pears that  the  main  question  in  the  case  is  as  to  the  ownership  of 
a  tramway  constructed  on  the  land  of  the  plaintiffs.  On  Octo- 
ber 30,  1885,  the  then  owners  of  the  land  entered  into  a  con- 
tract with  Lewis  Rothermel  and  Albert  Lichtenwalter,  selling 
them  all  the  timber  on  the  land,  Rothermel  and  Lichtenwalter 
agreeing  for  the  proper  prosecution  of  the  business  to  construct 
a  tramway  on  the  land  toward  the  construction  of  which  the 
owners  of  the  land  agreed  to  contribute  $1,300.  The  tramway 
was  built  and  the  lumbering  operation  carried  on  by  Rothermel 
and  Lichtenwalter  until  March  19, 1888,  when  Lichtenwalter 
sold  to  Rothermel  his  interest  in  the  operation  including  the 
tramway.  The  owners  of  the  land  consented  to  this  sale  of 
Lichtenwalter's  interest.     Rothermel  having  died,  his  wife^ 
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Mary  6.  Rothermel,  one  of  the  plaintiffs  and  his  executrix,  re- 
sold to  Albert  Lichtenwalter  all  the  interest  of  her  late  husband 
in  the  operation.  This  was  agreed  to  by  the  plaintiffs.  Lich- 
tenwalter having  gone  into  possession  and  operation  of  the 
lands  partially  reconstructed  the  tramroad  thereon,  and  the 
defendants  in  the  present  case  made  an  agreement  by  which 
Lichtenwalter  undertook  and  agreed  within  six  months  from 
date  to  construct  a  railroad  or  a  tramway  into  and  upon  the 
said  lands  for  the  purpose  of  enabling  both  parties  to  take  tim- 
ber from  the  lands  above  mentioned,  it  being  further  provided 
that  the  whole  road  or  tramway  should  be  equally  and  jointly 
owned,  the  one  half  by  Lichtenwalter,  the  other  half  by  the  de- 
fendants. Lichtenwalter  contracted  to  pay  certain  sums  to 
Mary  G.  Rothermel  and  gave  judgment  notes  in  part  payment. 
She  entered  judgment  against  him  and  issued  execution  there- 
on, levying  upon  all  of  his  interest  in  the  operation.  The  de- 
fendants, became  the  purchasers  of  the  tramroads.  The  plain- 
tiffs claiming  to  own  the  tramway  brought  trespass  against  the 
defendants  for  using  the  same.  The  jury  found  in  favor  of  the 
plaintiffs,  which  judgment  was  affirmed  by  the  Superior  Court. 
The  case  is  reported  in  11  Pa.  Superior  Ct  243. 

Error  assigned  was  the  judgment  of  the  Superior  Court. 

Andrew  A.  Leiser  and  Joseph  C.  Bucher^  with  them  Samuel 
H.  Kaercher^  for  appellants. 

W.  F.  Shepherd  and  Samuel  H.  Orwig^  with  them  John  F. 
Duncan  and  Philip  B.  Linn^  for  appellees. 

Opinion  by  Mr.  Justice  Mbstrbzat,  May  29, 1900: 
The  vital  question  for  determination  in  this  issue,  as  sug- 
gested in  the  opinion  of  the  Superior  Court,  was  as  to  the  own- 
ership of  the  tramway  constructed  on  the  land  of  the  plaintiffs. 
The  plaintiffs  contended  and  requested  the  court  to  charge  the 
jury  that  by  virtue  of  the  contract  of  October  30,  1885,  the 
original,  as  well  as  the  reconstructed,  tramroad  became  a  part 
of  the  realty  and  was  the  property  of  the  plaintiffs.  The  de- 
fendants maintained  that  tiie  tramway  was  constructed  for  the 
removal  of  the  timber  and  not  for  the  permanent  improvement 
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of  the  land,  and  asked  the  court  in  their  second  and  fourth 
points  for  charge  to  submit  the  question  as  to  the  ownership  of 
the  tramroad  to  the  jury  under  the  evidence  in  the  case.  The 
trial  judge  complied  with  the  request  of  the  defendants  and 
submitted  that  question  to  the  jury  with  the  suggestion  that  it 
appeared  to  him  '^that  the  road  was  put  there  for  the  purpose 
of  removing  the  timber  from  that  land."  The  court,  therefore, 
not  only  did  what  the  defendants  asked  him  to  do  on  the  im- 
portant question  in  the  case,  but  also  added,  in  his  instructions, 
the  weight  of  his  opinion  in  support  of  their  contention  before 
the  jury.  The  defendants  may  believe  they  have  cause  to  com- 
plain of  the  jury  in  finding  that  the  tramroad  was  a  part  of  the 
realty  and,  consequently,  the  ownership  of  the  road  was  in  the 
plaintiffs,  but  they  certainly  have  no  grounds  whatever  for 
alleging  error  in  the  court  in  submitting,  with  proper  instruc- 
tions, Hie  question  of  the  ownership  of  the  road  to  the  jury. 

The  ownership  of  the  tramroad  having  been  determined  to 
be  in  the  plaintiffs,  the  verdict  of  the  jury  must  necessarily 
have  been  in  favor  of  the  plaintiffs.  We  have  carefully  con- 
sidered the  matters  complained  of  in  the  various  assignments 
of  error  and  are  not  convinced  that  the  court  below  committed 
any  reversible  error  on  the  trial  of  the  cause.  The  learned  presi- 
dent judge  of  the  Superior  Court  has  discussed  all  the  ques- 
tions raised  in  the  numerous  specifications  of  error  in  an  elab- 
orate and  an  exhaustive  opinion  and  it  would  serve  no  good 
purpose  to  discuss  them  here.  His  conclusions  are  fully  sus- 
tained by  his  reasoning  and  the  authorities  cited. 

The  judgment  of  the  Superior  Court  is  affirmed. 
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1»6         366 
,213        399     WUU^PerpetuUies. 

^  Testator  left  to  surriye  him  one  child,  a  son,  eight  graDdchildren,  isaue 

Ws^  of  the  SOD,  and  seyen  great-grandchildren,  being  grandchildren  of  die 
^^ son.  He  gave  his  estate  in  trust  to  his  executors  for  the  purpose  of  ac- 
cumulation until  the  time  of  final  distribution.  During  the  interval  they 
were  to  pay  certain  designated  annuities  and  bequests  to  grandchildren. 
He  then  directed  as  follows  :  '*  Then  after  the  death  of  all  my  grandchil- 
dren and  the  youngest  grandchild  living  of  my  son  has  become  twenty- 
two  years  of  age  ;  then  all  my  real  estate  shall  be  sold  at  public  sale 
....  and  the  proceeds  along  with  all  the  personal  property  I  own  shall 
be  converted  into  money  by  my  executors,  to  be  divided  among  the  law- 
ful heirs  of  my  son,  share  and  share  alike  according  to  law,  not  taking 
into  consideration  any  bequests  and  payments  I  otherwise  have  made.^ 
Held,  that  the  rule  against  perpetuities  was  violated  and  that  the  son  took 
the  estate  absolutely. 

Argued  May  14, 1900.  Appeal,  No.  427,  Jan.  T.,  1899,  by 
H.  F.  Breneman  et  al.,  executors  of  Andrew  Gerber,  deceased, 
from  decree  of  O.  C.  Lancaster  Co.,  dismissing  exceptionB  to 
auditor's  report  in  the  Estate  of  Andrew  Gerber,  deceased. 
Before  Green,  C.  J.,  McCollum,  Mitchell,  Dean  and 
Mesteezat,  J  J.    Affirmed. 

Exceptions  to  report  of  John  M.  Groff,  Esq.,  auditor. 

The  will  of  testator  was  as  follows : 

*'  First,  I  order  that  my  debts  and  funeral  expenses  to  be  paid, 
by  my  executors  as  soon  as  convenient  after  my  decease. 

"  1st  Item.  It  is  my  will  and  I  so  order  that  my  son,  Chris- 
tian N.  Gerber,  and  his  son,  Martin  E.  Gerber,  shall  have  the 
net  income  of  the  farm  they  now  Uve  jointly.  Thus  my  son, 
C.  N.  Gerber,  is  to  have  the  one-half  and  his  son,  Martin  E.  Gei^ 
ber,  the  other  net  half  of  the  income,  as  per  our  agfreement  I  hold 
in  writing.  After  the  death  of  my  son,  C.  N.  Gerber,  then  my 
grandson,  Martin,  shall  have  all  the  net  income  of  said  farm 
for  his  family  use  and  living  during  his  life  time.  Then  after 
the  death  of  all  my  grandchildren  and  the  youngest  grandchild 
living  of  my  son,  C.  N.  Gerber,  has  become  22  years  of  age, 
then  all  my  real  estate  shall  be  sold  at  public  sale,  after  three 
months'  public  notice  given  in  one  Mt.  Joy  and  one  Lancaster 
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newspaper,  that  I  have  not  otherwise  disposed  of,  by  my  herein- 
after named  executors  or  their  successors,  as  herein  provided, 
and  the  proceeds,  along  with  all  my  personal  property  I  own, 
shall  be  converted  into  money  by  my  executors  to  be  divided 
among  the  lawful  heirs  of  my  son,  C.  N.  Gerber,  share  and  share 
alike,  according  to  law,  not  taking  into  consideration  any  be- 
quest and  payments  I  have  otherwise  made. 

^^  It  is  my  wish  and  I  so  order  that  my  grandson  Martin  shall 
stay  on  the  farm  where  he  now  lives,  to  raise  his  children  so 
that  they  will  learn  to  work,  if  it  can  be  so  arranged  by  my  exec- 
utors, because  they  shall  be  his  overseers.  See  that  he  has  an 
honest,  good  man  to  manage  the  farm  along  with  him,  or  rent 
the  farm  on  the  shares  that  they  think  best  for  his  family,  and 
to  keep  the  farm  in  good  repair  and  condition,  until  it  shall  be 
sold  as  I  order.  After  the  death  of  my  grandson,  Martin,  his 
family  shall  have  no  more  possession  right  on  said  premises  by 
my  will  but  they  shall  be  at  the  mercy  of  my  executors  until  final 
distribution  is  made  by  them  as  I  have  ordered.  Not  any  law- 
yer nor  Auditor  need  be  employed  to  distribute  my  effects. 

"  I  leave  my  whole  estate  in  the  hands  of  my  executors,  herein- 
after named,  and  their  successors  chosen  as  herein  provided, 
and  I  order  that  they  shall  as  best  as  can  for  my  estate,  either 
at  public  or  private  sale  as  they  can  agree,  sell  all  my  real  estate 
and  g^ve  title  to  the  purchaser  as  above  ordered,  and  after  real- 
izing from  all  of  my  personal  property,  as  ordered,  then  they 
shall  appoint  a  day  and  place  to  meet  to  make  the  final  distri- 
bution. First  publish  in  one  Lancaster  and  one  Mt.  Joy  paper 
not  less  than  90  days.  Then  make  the  distribution  as  herein 
directed,  and  have  all  the  heirs  to  sign  the  same  one  i*elease  and 
have  it  recorded,  and  place  it  in  my  bank  book  and  deposit  all  in 
the  vault  of  the  bank  where  my  accounts  are  kept,  in  the  First 
National  Bank  of  Mt.  Joy,  and  should  the  bank  be  closed  or  get 
in  poor  credit,  then  I  order  that  my  account  shall  be  kept  in  the 
nearest  National  Bank  of  good  standing. 

"2d  Item.  I  give  and  bequeath  unto  my  granddaughter 
Martha,  married  to  Michael  M.  Souder,  the  Heistand  farm  in 
Kapho  Twp.,  whereon  they  now  live,  containing  104  acres.  To 
hold  the  same  in  full  possession  and  to  have  the  income  jointly 
with  her  husband  as  long  as  she  lives.  Five  years  after  her 
decease,  the  said  farm  shall  be  sold  at  public  safe  by  my  execu- 
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tors,  as  if  she  leaves  no  issue.  If  she  should  leave  one  or  more 
children,  then  the  said  farm  shall  not  be  closed  until  my  estate 
is  closed  up  as  I  have  ordered  in  item  one  (!)• 

^^  If  the  said  farm  is  sold,  my  executors  shall  loan  the  money 
as  best  as  they  can  on  first  mortgage  or  judgment  until  final 
distribution. 

^'  This  bequest  is  made  to  conform  with  a  lease  I  made  with 
said  Senders,  dated  Aug.  1, 1896,  of  which  a  copy  is  in  the  hands 
of  my  executors. 

"3d  Item.  I  give  and  bequeath  unto  my  granddaughter^ 
Sarah,  married  to  Abner  N.  Hershey,  the  small  farm  of  81  acres,, 
more  or  less,  in  Mt  Joy  Twp.,  known  as  the  Kocher  property^ 
whereon  they  now  reside ;  and  also  my  6  acre  pasture  land  in 
Rapho  Twp.,  on  the  back  run,  adjoining  lands  of  David  L.  Mil- 
ler and  others.  All  those  two  tracts  are  to  be  for  the  use  and 
their  family  as  long  as  they  live.  After  the  death  of  my  grand- 
daughter, Sarah  and  her  husband,  then  these  properties  shall  be 
sold  by  my  executors  as  I  have  ordered  in  item  one  (1). 

"  This  bequest  is  made  to  conform  with  a  lease  I  made  to  said 
Hershey,  dated  Aug.  1, 1896,  of  which  a  copy  is  in  the  hands  of 
my  executors,  shall  care  for  them  until  they  are  22  years  of  age. 

"  4  Item.  I  give  and  bequeath  to  my  granddaughter,  Katie 
Gerber,  married  to  Samuel  K.  Landis,  the  Geyer  farm  and  mill 
on  it,  being  100  acres,  where  they  now  live  in  Rapho  Twp.^ 
Lancaster  County,  Pa.,  to  hold  the  same  in  full  possession  as  long 
as  they  live,  and  to  have  the  income  jointly  with  her  husband 
for  Uieir  support  and  living. 

"  This  bequest  is  made  subject  to  a  lease  I  made  with  Samuel 
K.  Landis,  Aug.  1, 1896.  After  their  decease,  the  property  is 
to  be  disposed  of  as  I  have  ordered  in  item  one  (1).  Should 
they  both  die  and  leave  their  children  orphan,  then  my  execu- 
tors shall  care  for  them  until  they  are  22  years  of  age. 

**  5  Item.  I  give  and  bequeath  unto  my  grandson,  Benjamin 
F.  Gerber,  the  Erb  farm  of  100  acres  in  East  Donegal  Twp., 
whereon  he  now  resides,  to  have  and  to  hold  the  same  for  his 
benefit,  and  the  income  to  be  for  his  use  as  long  as  he  lives, 
and  after  his  decease  the  farm  is  to  be  disposed  of  as  I  have  or> 
dered  in  item  one  (1)  and  item  sixteen  (16). 

^'  This  bequest  is  also  made  subject  to  a  lease  I  made  with  him, 
August  1, 1896.    Should  he  leave  any  offspring,  t^en  the  farm 
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18  to  be  rented  bj  my  executois,  and  the  net  proceeds  to  be  di- 
vided among  them  yearly  until  the  final  distribution  is  to  be 
made  when  the  youngest  grandchild  living  of  my  son,  C.  N. 
Grerber,  is  22  years  of  age,  but  not  until  my  grandchildren  are 
all  dead. 

"  6  Item.  I  give  and  bequeath  unto  my  granddaughter,  Bar- 
bara Gerber,  married  to  Clinton  H.  Eby,  the  Joseph  Nissley  farm 
near  Michael  Moor's  Mill,  being  111  acres,  to  have  and  to  use  the 
income  jointly  with  her  husb^id  as  long  as  she  lives.  Should 
she  die,  five  years  after  her  decease  the  said  farm  shall  be  sold 
by  my  executors  as  I  have  ordered  in  item  one  (1),  if  she  leaves 
no  issue.  If  she  leaves  one  or  more  children,  then  the  said  farm 
shall  not  be  sold  ^  until  my  whole  estate  is  closed  up  as  I  have 
ordered  in  item  one  (1). 

**  This  bequest  is  made  to  conform  with  a  lease  I  made  with 
said  Clinton  H.  Eby,  of  which  a  copy  is  in  the  hands  of  my  ex- 
ecutors, dated  Sept.  1, 1897. 

"Should  they  both  die  and  leave  their  children  orphans,  then 
my  executors  shall  care  for  them  until  they  are  22  years 
of  age. 

"  7  Item.  I  give  and  bequeath  unto  my  grandson.  Christian 
S.  Gerber,  the  Geyerfarmof  100  acres,  more  or  less,  in  Mount 
Joy  township,  now  fiixmed  by  Amos  Bricker,  to  hold  the 
same  in'  full  possession  as  soon  as  he  is  22  years  of  age,  to 
have  the  use  and  income  of  it  as  long  as  he  lives,  subject  to  a 
lease  he  is  to  sign  for  my  executors  when  he  is  22  years 
of  age  before  he  shall  come  into  possession  of  said  farm.  Af- 
ter his  decease  the  said  farm  shall  be  disposed  of  by  my  ex- 
ecutors as  I  have  provided  in  item  one  (1).  If  he  leaves  one 
or  more  issue,  then  the  farm  shall  not  be  sold,  but  it  shall  be 
rented  by  my  executors  for  the  benefit  of  his  children  imtil  final 
settlement,  if  they  all  should  die,  then  the  farm  shall  be  sold  at 
once  and  the  money  put  on  interest  for  my  estate. 

"8  Item.  It  is  my  will  and  I  so  order  that  the  chestnut 
timber  land  I  own  in  Raphe  Twp.,  being  15  acres,  near  the 
back*  run  adjoining  the  Landis  farm  and  others,  this  shall  be 
for  the  joint  use  of  all  my  grandchildren  to  take  rails,  posts 
and  fire-wood  for  their  family  use  as  long  as  they  live,  subject  to 
the  orders  and  supervision  of  my  executors  hereinafter  named. 

"  See  the  tenant's  lease  on  file  in  my  desk. 
Vol.  cxcvi— 24 
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*^  9  Item.  The  four  acres  sprout  land  on  the  chestnut  hill 
shall  be  for  the  use  of  any  of  my  grandchildren  and  my  tenant 
to  take  fire-wood,  etc.,  as  they  need  it,  subject  to  orders  and 
consent  of  my  executors  hereinafter  named. 

"  See  the  tenant's  lease  on  file  in  my  desk. 

"10  Item.  Should  any  of  my  grandchildren  die  and  have 
offspring,  and  if  they  ako  die  and  leave  no  lawful  offspring, 
then  the  farm  I  have  given  to  my  grandchild  shall  be  sold  at 
once  by  my  executors  and  proceeds  loaned  out  for  my  estate 
on  real  estate  security  until  final  distribution  is  made  as  pro- 
vided in  item  one  (1). 

"After  the  expiration  of  five  years  after  the  death  of  any  of 
my  grandchildren  that  leave  no  offspring,  then  the  farm  I  have 
given  to  possess  during  life  shall  be  sold  and  the  proceeds 
loaned  out  on  real  estate  security,  from  time  to  time  for  the 
benefit  of  my  estate  until  final  distribution  is  made  as  ordered 
in  item  one  (1). 

"11  Item.  I  order  that  my  executors  shall  pay  semi-annually 
the  boarding  and  washing  of  my  grandson,  Samuel  (being  sub- 
ject to  epileptic  fits),  to  any  of  his  sisters  that  he  chooses  to 
live  with,  from  time  to  time  during  his  life  time.  Said  Samuel 
shaU  be  at  liberty  to  choose  his  home  to  be  with  either  one  of 
his  sisters,  then  my  executors  shall  not  pay  for  his  boarding 
keeping  of  him  to  anyone  else. 

"  Should  my  grandson,  Samuel,  become  worse  and  get  trouble- 
some that  neither  of  his  sisters  will  want  him,  then  my  executors 
shall  choose  a  proper  place  and  put  him  there  to  be  properly 
cared  for  and  the  expenses  to  be  paid  out  of  my  income. 

"  12  Item.  It  is  my  wish  and  I  so  order  that  my  executors 
shall  accept  written  orders  from  each  Sabbath-school  treasurer 
in  the  Borough  of  Mount  Joy  on  either  of  the  Mount  Joy  or 
Florin  coal  dealers  for  coal,  delivered  each  year  in  October,  to 
an  amount  not  over  $6.00  from  each  Sabbath-school  as  now 
kept  up  in  the  different  churches  in  Mount  Joy  Borough,  until 
final  distribution  is  made  of  my  whole  estate  as  ordered  in 
item  one  (1). 

"  13  Item.  It  is  my  will  and  I  so  order  that  my  executors 
shall  yearly  pay  out  of  my  income,  on  April  1,  to  my  heirs  as 
follows :  $100.00  to  my  granddaughter,  Sarah,  married  to  Abner 
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M.  Hershey ;  $100.00  to  my  granddaughter,  Katie  A.  Landis, 
and  #50.00  to  my  grandson,  Samuel  S.  Gerber. 

"They  shall  also  pay  yearly  $50.00  to  the  Deacon  of  the 
Kraybill  Old  Mennonite  Meetmg  House  in  East  Donegal  Twp. ; 
$50.00  to  the  Deacon  of  the  Reeser's  Old  Mennonite  House  in 
Mount  Joy  Twp. ;  $50.00  to  the  Deacon  of  the  Chestnut  Hill 
Old  Mennonite  Meeting  House  in  West  Hempfield  Twp.,  near 
Michael  Musser  at  the  Lancaster  and  Marietta  Turnpike,  and 
$50.00  to  the  Deacon  of  the  Bassler  Old  Mennonite  Meeting 
House  in  West  Donegal  Twp.,  and  their  successors,  payments 
to  be  made  on  January  1  of  each  year. 

"  This  bequest  shall  only  be  used  to  assist  the  most  needy 
preachers  and  faithful  needy  church  members  belonging  to  the 
Old  Mennonite  Church,  living  in  the  district  of  each  respective 
church  or  meeting  house  mentioned,  that  are  in  need  of  help, 
living  a  Christian  life  and  for  no  other  purpose.  It  shall  not 
be  used  for  missionary  or  building  purposes,  but  to  pay  for  fuel, 
clothing,  etc. 

"  I  further  order  that  my  executors  shall  pay  to  the  treasurer 
of  the  Mount  Joy  Cemetery  board,  $5.00  every  year  on  July  1, . 
to  be  used  for  to  keep  the  lot  of  Peter  Helman,  the  lot  of  Abra- 
ham Reinhart,  the  lot  of  Levi  Gallacher  adjoining  my  lot,  the 
lot  of  Christian  Grube,  and  my  lot,  whereon  my  wife  is  buried 
and  where  I  am  to  be  buried  on  the  east  side  of  our  monument, 
to  keep  clean  of  weeds  and  briars  according  to  the  rules  and 
regulations  of  the  cemetery  board  from  time  to  time. 

"  My  executors  shall  also  pay  to  the  following  named  Sabbath- 
'schools,  viz :  $50.00  to  the  treasurer  of  the  Kraybill  Mennonite 
Sabbath-school,  in  East  Donegal  Twp. ;  $50.00  to  the  treasurer 
of  Bassler's  Mennonite  Sabbathnschool,  in  West  Donegal  Twp. ; 
$50.00  to  the  Reeser  Old  Mennonite  Meeting  House  Sabbath- 
school  treasurer,  in  Momit  Joy  Twp. ;  $50.00  to  the  Chestnut 
Hill  Old  Mennonite  Meeting  House  Sabbath-School,  situate 
near  Michael  Musser,  close  to  the  Lancaster  and  Marietta  turn- 
pike, in  West  Hempfield  Twp. 

"  Those  payments  are  to  be  made  yearly,  when  the  Sabbath- 
schools  are  started  up. 

**  Should  no  Sabbath-school  be  started,  then  the  $50.00  should 
be  paid  to  the  deacon  of  that  church  to  be  used  for  the  poor 
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and  needy  members  of  that  church,  yearly,  until  the  Sabbath- 
school  is  again  started  up, 

"  14  Item.  This  is  to  show  that  I  have  now  in  the  safe  vault, 
in  drawer  No.  35,  in  the  Farmers  National  Bank  of  Lancaster, 
Twenty-Six  Thousand  Dollars  ($26,000.00),  Reading  &  Colum- 
bia  Railroad  first  Mortgage  5  per  cent,  bonds,  interest  due 
March  and  September ;  and  #4,000.00  Reading  City  Traction 
Company  6  per  cent,  bonds,  interest  January  and  July  and 
$5,000.00  Wilkesbarre  and  Wyoming  Traction  Company  5  per 
cent,  bonds,  interest  April  and  October  and  a  $1,000.00  6  per 
cent,  bonds  of  the  City  of  Middleborough  in  Bell  County,  Ken- 
tucky, interest,  April  and  October,  on  this  they  pay  only  4  per 
cent,  interest  now. 

**  I  also  have  in  a  drawer  in  the  safe  of  the  Fu-st  National 
Bank  of  Mount  Joy,  I  have  the  keys  in  the  upper  drawer  of 
my  writing  desk  at  the  right  hand  end,  $20,000.00  Cornwall  & 
Lebanon  Rail  Road  at  5  per  cent.  Registered  Bonds,  and,  also, 
a  $3,250.00  bond  for  Martin  L.  Greider,  5  per  cent,  interest, 
and  the  State  taxes  duly  recorded,  and  a  $5,000.00  judgment 
bond  from  W.  L.  Heisey  and  his  father  at  5  per  cent,  interest, 
duly  recorded  and,  also,  I  have  100  shares  of  the  Lehigh  Valley 
Rail  Road  stock,  par  value  is  $50.00,  and  100  shares  of  the 
Lancaster  City  Gas,  Light  &  Fuel  Co.  stock,  par  $25.00 ;  this 
cost  me  $3,500.00.  I  also  have  20  shares  of  the  Columbia 
National  Bank,  par  value  $100.00  dividend  semi-annually,  2  per 
cent. 

**  I  also  have  51  shares  of  the  Columbia  and  Chestnut  Hill 
turnpike  stock,  par  value  $20.00  dividend  in  October,    , 

"  I  also  have  3  shares  of  the  First  National  Bank  of  Mount 
Joy,  par  value  $100.00,  dividend  January  and  July ;  also  a  judg- 
ment bond  from  John  Staufifer  &  Benjamin  S.  Stauflfer  $7,000.00, 
5  per  cent,  interest,  duly  recorded,  and  a  mortgage  from  ChrisU 
Seitz,  $6,000.00,  interest  5  per  cent.,  duly  recorded;  also  a 
judgment  from  John  D.  Hossler,  interest  5  per  cent.,  duly  re- 
corded, $2,500.00, 

**  15  Item.  It  is  my  will  and  I  so  order  that  my  executors 
shall  pay  yearly  out  of  my  income  until  my  estate  is  closed  up, 
all  the  county,  school  and  State  taxes  lawfully  assessed,  and 
also  the  fire  insurance  tax  on  all  the  real  estate  and  taxable 
personal  property  I  own  until  final  distribution  is  made  as  I 
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have  ordered  in  item  one  (1)  of  this  my  last  will  and  testa- 
ment. 

"  I  further  order  that  my  executors  shall  pay  $50.00  out  of 
my  income  to  each  one  of  my  great-great-grandchildren  on  the 
day  when  they  arrive  to  be  22  years  of  age,  and  every  year 
thereafter  until  the  youngest  and  the  last  one  is  22  years  of 
age,  and  my  estate  is  to  be  settled  up  as  I  have  ordered  in  item 
one  (1).  And,  when  the  tliird  great-grandchild  has  arrived  at 
the  age  of  22  years  and  there  are  no  more  than  18  great-grand- 
children in  sight,  then  they  shall  be  paid  |$75.00  in  place  of 
$50.00,  and  when -the  sixth  great-grandchild  is  22  years  of  age, 
then  they  shall  be  paid  $100.00  yearly,  if  there  are  no  more 
than  20  in  sight. 

*'  16  Item.  I  order  that  my  executors  shall  keep  the  account 
of  my  estate  in  the  First  National  Bank  of  Mount  Joy  in  my 
name  as  I  have  it,  and  one  of  my  executors  shall  do  the  sign- 
iog,  as  is  required  by  the  bank,  as  all  payment  out  of  my  estate 
shall  be  made  by  checks.'' 

**  All  the  proceeds  of  my  income,  properties  sold,  interest  col- 
lected from  money,  stocks,  bonds,  rentals  and  whatsoever  real- 
ized out  of  my  properties  from  time  to  time,  converted  into 
cash,  shall  be  deposited  to  my  credit  in  said  bank  as  it  comes 
into  the  hands  of  my  executors. 

"I  order  that  my  executors  shall  loan  out  as  best  as  they  can 
for  my  estate  on  real  estate  securities,  the  money  that  is  left  over 
yearly  by  April  1st  after  all  the  yearly  payments  have  been 
made  I  have  ordered. 

"I  further  order  that  if  anyone  of  my  executors,  hereinafter 
named,  should  die  or  become  unfit  or  refuse  to  act  his  part  in 
good  faith,  then  his  pay  shall  be  stopped  at  once  and  the  other 
two  shall  choose  another  one  in  his  place  from  among  the  church 
members  of  either  of  the  four  churches  mentioned  that  the 
$50.00  payments  are  to  be  made  yearly ;  they  shall  choose  a 
young  man,  not  under  25  years  of  age,  of  good  standing,  with 
sound  sense  and  being  a  faithful  housekeeper  of  his  own  affairs, 
and  an  honest  church  member  of  the  mentioned  Old  Mennonite 
Church. 

^*If  my  executors  shall  not  agree  on  a  proper  man  as  ordered 
in  30  days  after  the  vacancy  has  occurred,  then  I  order  that  the 
deacons  of  the  four  churches  mentioned  to  receive  yearly  pay- 
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ments  shall  jointly  name  a  man  in  good  standing  in  their  churchy 
as  mentioned,  to  fill  the  vacancy  that  may  happen  from  time 
to  time  among  my  hereinafter  named  executors  and  their  suc- 
cessors. 

"And  for  all  the  work  and  trouble  that  my  executors  here- 
inafter named  or  their  successors  will  necessarily  have  to  do  in 
looking  after  and  managing  my  estate  for  the  benefit  of  my 
bequests,  my  grandchildren  and  the  legal  heirs  coming  after 
them  of  my  son.  Christian  N.  Gerber,  and  the  final  settling  up 
and  distributing  my  effects  as  I  have  ordered  in  this  my  last 
will  and  testament.  Thus  I  order  that  each  one  of  my  execu- 
tors shall  draw  out  of  my  account  $50.00  for  the  payments  of 
their  services  yearly,  which  shall  be  in  lieu  of  the  percentage^ 
otherwise  allowed  by  law  to  executors  settling  up  such  estate. 

"I  hereby  constitute  and  appoint  Dr.  Heniy  F,  Breneman^ 
Abraham  L.  Nissely  and  Michael  M.  Souder,  married  to  my 
granddaughter,  Martha,  to  be  my  executors  of  this  my  last 
will  and  testament,  signed  and  sealed  the  first  (1st)  day  of 
August,  A.  D.  1896." 

The  auditor  reported  as  follows : 

The  said  testator  died  testate  on  June  23, 1898,  leaving  one 
child.  Christian  N.  Gerber,  who  has  appointed  the  Lancaster 
Trust  Company  his  trustee,  as  above  stated. 

Testator  left  eight  grandchildren,  all  children  of  his  only 
child,  Christain  N.  Gerber,  who  are  named  in  the  minutes  at- 
tached hereto. 

Testator  left  seven  great-grandchildren,  being  grandchildren 
of  his  son,  Christian  N.  Gerber,  all  of  whom  are  named  in  the 
minutes  attached  hereto. 

A  copy  of  the  will  of  decedent  is  attached  hereto. 

From  an  examination  of  the  annexed  copy  of  the  will  it  is 
apparent  that  in  it  the  testator  attempts  to  create  two  separate 
and  distinct  interests  or  estates  out  of  the  money  in  the  hands 
of  the  accountants,  to  wit: 

1.  An  estate  or  interest  in  trust  (his  executors  as  trustees) 
for  the  purpose  of  accumulation  until  the  time  it  is  to  be  paid 
to  those  who  are  to  receive  it  in  final  distribution,  and  during 
a  part  of  this  time  to  pay  the  annuities  of  $250  to  three  of  his 
grandchildren,  the  board  and  washing  of  another,  and  daring 
the  whole  of  this  time  to  pay  $400  to  four  churches,  $30.00  to 
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or  for  five  Sunday  schools,  and  $5.00  to  a  cemetery  and  taxes 
and  insurance  on  testator's  property. 

He  further  directs  that  annuities  are  to  be  paid  to  great-grand- 
children on  their  arrival  at  a  certain  age. 

2.  Upon  the  determination  of  the  first  estate,  an  absolute 
estate  to  the  heirs  of  his  son,  C.  N.  Gerber,  in  the  following 
words :  "  Then  after  the  death  of  all  my  grandchildren  and  the 
youngest  grandchild  living  of  my  son,  C.  N.  Gerber,  has  be- 
come twenty-two  years  of  age ;  then  all  my  real  estate  shall 
be  sold  at  public  sale  ....  and  the  proceeds  along  with  all 
the  personal  property  I  own  shall  be  converted  into  money  by 
my  executors,  to  be  divided  among  the  lawful  heirs  of  my  son, 
C.  N.  Gerber,  share  and  share  alike  according  to  law,  not  tak- 
ing into  consideration  any  bequests  and  payments  I  otherwise 
have  made." 

Your  auditor  will  first  deal  with  the  second  estate.  First,  is  it 
a  vested  estate  or  will  the  time  when  it  will  vest  occur  beyond 
the  period  allowed  by  the  rule  against  perpetuities,  viz :  life  or 
lives  in  being  at  the  death  of  testator  and  twenty-one  years 
thereafter,  and  is  it  therefore  void  ? 

In  order  to  determine  these  two  questions  it  will  be  necessary 
to  find  from  the  will  just  what  the  testator  intended,  and  then 
apply  the  rule. 

Prof.  Gray,  in  section  629  of  Work  on  the  Rule  against 
Perpetuities,  says:  *'The  rule  against  perpetuities  is  not  a  rule 
of  construction,  but  a  peremptory  command  of  law.  It  is  not 
like  a  rule  of  construction,  a  test  more  or  less  artificial  to  de- 
termine intention.  Its  object  is  to  defeat  intention.  There- 
fore every  provision  in  a  will  or  settlement  is  to  be  construed 
as  if  the  rule  did  not  exist,  and  then  to  the  provisions  so  con- 
strued the  rule  is  to  be  remorselessly  applied." 

It  is  only  necessary  to  ascertain  the  time  when  the  testator 
intended  the  heirs  of  C.  N.  Gerber  to  get  his  estate  for  the  pur- 
pose of  applying  the  rule. 

1.  It  must  occur  after  the  death  of  C.  N.  Gerber,  testator's 
son,  for  until  then  the  heirs  of  C.  N.  Gerber  could  not  be 
ascertained. 

2.  It  must  occur  after  the  death  of  all  C.  N.  G^rber's  chil- 
dren, testator's  grandchildren,  which  would  include  those  living 
at  the  time  of  testator's  death  as  well  as  those  bom  afterwards. 
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Those  bom  after  testator's  death  and  their  children  are  objects 
of  testator's  bounty.  They  would  all  be  heirs  of  C.  N.  Gerber. 
It  has  been  held,  in  Minnig  v.  Batdorff,  5  Pa.  503,  that  if  there 
is  **  a  gift  over  to  the  children  of  the  person  taking  the  interest, 
or  any  other  person,  the  limitation  will  embrace  not  only  the 
objects  living  at  the  death  of  the  testator,  but  all  who  shall 
subsequently  come  into  existence  before  the  period  of  distribu- 
tion." The  reasoning  in  that  case  will  apply  with  equal  force 
where  the  time  for  distribution  is  fixed  by  the  death  of  all  of  a 
class. 

3.  It  must  occur  after  or  at  the  time  when  *^  the  youngest 
grandchild  living  of  my  son,  C.  N.  Gerber,  has  become  twenty- 
two  years  of  age."  Much  depends  on  what  testator  intended 
by  the  word  "living."  Did  he  mean  living  at  the  time  of  his 
death  or  at  the  time  of  his  distribution  ?  That  he  meant  living 
at  the  time  of  his  distribution  is  shown. 

1.  All  C.  N.  Gerber's  children  might  die  before  his  death. 
The  youngest  great-grandchild  living  at  the  time  of  testator's 
death  might  attain  the  age  of  twenty-two  years  before  C.  N. 
Gerber's  death.  The  time  for  distribution  might  thus  arrive 
with  no  one  to  take,  as  the  heirs  of  C.  N.  Gerber  cannot  be 
ascertained  until  his  death.  But  if  testator  meant  after  the 
death  of  all  children  of  C.  N.  Gerber,  those  living  at  the  time 
of  his  death  as  well  as  those  bom  after,  and  the  arrival  of  the 
youngest  great-grandchild  living,  after  the  death  of  all  grand- 
children, the  time  for  distribution  could  arrive  and  those  who 
were  to  take  could  be  ascertained. 

2.  The  whole  shows  his  intention  to  provide  for  all  children 
of  his  grandchildren,  even  though  they  have  none  at  the  time 
of  testator's  death. 

He  provides  for  the  children  of  Martha  Souder  (item  2), 
Benjamin  F.  Gerber  (item  6),  Barbara  Eby  (item  6),  Christian 
S.  Gerber,  (item  7) ;  yet  none  of  these  had  children  at  the  time 
of  the  testator's  death.  If  the  testator  meant  living  at  his 
death,  none  of  these  provisions  could  be  carried  out,  if  these 
children  should  die  about  the  same  time,  after  the  death  of  the 
other  grandchildren,  and  after  the  great-grandchildren  living 
at  the  death  of  testator  had  attained  the  age  of  twenty-two 
years. 

8.  Testator  had  only  seven  great-grandchildren  at  the  time 
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of  his  death,  jret  he  provided  for  the  payment  of  annuities  to 
them  when  three  have  attained  the  age  of  twenty-two  years, 
and  there  are  no  more  than  eighteen  in  sight ;  and  these  annui- 
ties are  to  be  increased  when  six  attain  the  age  of  twenty-two 
years  sind  there  are  no  more  than  twenty  in  sight. 

4.  The  children  of  Barbara  Eby  are  provided  for  until  they 
are  twenty-two  years  of  age  (item  6)  yet  she  had  none  at  the 
time  of  testator's  death.  This  might  be  impossible  if  it  meant 
living  at  death  of  testator. 

5.  It  provides  for  the  payment  of  annuities  to  his  great 
grandchildren  until  the  youngest  and  last  one  is  twenty-two 
years  of  age  (item  15).  This  would  be  impossible  if  it  meant 
only  those  living  at  the  death  of  testator. 

6.  Because  it  is  a  presumption  of  law  that  he  meant  the 
great-grandchildren  living  at  his  death  as  well  as  those  who 
subsequently  came  into  existence  prior  to  the  period  of  distri- 
bution :  Minnig  v.  Batdorff,  6  Pa.  508. 

7.  Because  he  provides  for  the  executors  caring  for  all  the 
children  of  Sarah  Hershey  (item  8)  and  Kate  A.  Landis  (item  4) 
until  they  arrive  at  the  age  of  twenty-two  years,  which  would 
certainly  include  those  living  at  the  death  of  testator  as  well 
as  those  bom  subsequently.  This  mi^t  be  impossible  if  the 
will  meant  that  final  distribution  was  to  be  made  when  the 
youngest  great-grandchild  living  at  death  of  testator  had  at- 
tained the  age  of  twenty-two  years. 

The  will  must  be  construed  so  that  all  of  it  may  stand,  if  this 
be  possible.  As  has  been  shown,  many  parts  of  the  will  would 
be  meaningless  if  the  word  ^*  living"  is  to  be  construed  as  mean- 
ing **  living  at  death  of  testator."  All  parts  of  the  will  would 
have  a  meaning  if  the  word  **  living  "  means  *'  living  at  the  time  of 
distribution."  Therefore  your  auditor  finds  this  is  the  construc- 
tion that  must  be  given  it.  The  testator  meant  that  when  C. 
N.  Gerber  was  dead ;  when  all  his  children,  those  living  at 
testator's  death,  as  well  as  those  bom  afterwards,  were  dead ; 
and  when  the  youngest  one  of  their  children  living  (not  mak- 
ing it  necessary  for  a  younger  one  who  had  died,  would  have 
been  twenty-two  had  it  lived)  was  twenty-two  years  of  age, 
the  estate  should  be  distributed. 

Can  this  time  for  distribution  arrive  after  lives  in  being 
and  twenty-one  years  ? 


Digiti 


ized  by  Google 


378  GERBER'S  ESTATE. 

Auditor's  Report.  [196  Pa. 

In  answering  this  question  we  will  endeavor  to  see  if  it  is 
possible  that  the  time  for  distribution  may  arrive  after  lives  in 
being  and  twenty-one  years,  and  not  whether  it  is  likely  to  oo-^ 
cur  within  that  time. 

^^  It  is  not  enough  that  a  contingent  event  may  happen,  or 
even  that  it  will  probably  happen  within  the  limits  of  the  rule 
against  perpetuities,  if  it  can  possibly  happen  beyond  those 
limits,  an  interest  conditioned  on  it  is  too  remote :  *'  Gray  on 
Perpetuities,  sec.  214 ;  Coggins's  Appeal,  124  Pa.  10. 

^^For  the  purpose  of  determining  questions  of  remoteness 
men  and  women  are  deemed  capable  (Gray  on  Perpetuities^ 
sec.  215)  of  having  issue  so  long  as  they  live." 

The  "  lives  in  being  "  in  the  present  case  are  all  the  children 
of  C.  N.  Gerber,  bom  prior  to  testator's  death,  possibly  in- 
cluding C.  N.  Gerber  himself. 

Keeping  these  principles  in  mind,  your  auditor  finds  that 
the  period  for  distribution  in  this  estate  can  occur  in  each  of 
the  following  ways,  at  a  period  beyond  that  allowed  by  the 
rule  agains  perpetuities. 

1.  Christian  N.  Gerber,  testator's  son,  was  about  fifty-five 
years  of  age  when  testator  died.  He  may  have  children  bom 
after  the  death  of  testator.  Such  children  might  survive  C.  N» 
Gerber,  and  all  of  his  children  who  were  alive  at  the  death  of 
testator  for  a  period  in  excess  of  twenty-one  years.  There 
could  be  no  distribution  while  they  lived,  for  it  must  be  after 
the  death  of  all  testator's  grandchildren.  The  time  for  distri- 
bution would  then  be  postponed  until  after  '*  lives  in  being  at 
death  of  testator"  (grandchildren  living  at  death  of  testator 
and  possibly  C.  N.  Gerber)  and  the  twenty-one  years  or  longer 
time  that  these  second  children  might  survive  these  *^  lives  in 
being  at  the  death  of  testator." 

2.  Christian  N.  Gerber  (testator's  son)  had  eight  children 
(testator's  great-grandchildren)  at  the  time  of  testator's  death* 
Christian  N.  Gerber  and  his  eight  children  must  die  before  the 
time  for  distribution  arrives.  The  seven  great-grandchildren 
of  testator  may  die  before  their  parents.  Some  of  the  eight 
grandchildren  may  leave  a  child  or  children  who  would  not  be 
a  year  old  at  the  time  of  the  death  of  G.  N.  Gerber  and  the 
last  of  C.  N.  Gerber's  eight  children.  The  time  for  distribu- 
tion then  could  not  arrive  until  it  or  they  had  attained  the  age 
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of  twenty-two,  which  would  be  more  than  twenty-one  years 
after  lives  in  being  at  the  death  of  testator. 

3.  The  eight  children  of  C.  N.  Gerber  might  survive  him ;  the 
seven  children  of  these  eight  children  might  survive  their  par- 
ents, who  may  leave  other  children  besides  these  seven.  Some 
of  or  one  of  these  other  or  later  children  might  not  be  a  year  old 
at  the  death  of  the  last  of  C.  N.  Gerber's  eight  children.  It 
must  attain  the  age  of  twenty-two  years  before  there  can  be  a 
distribution.  This  would  postpone  the  time  for  distribution 
for  more  than  twenty-one  years  after  the  expiration  of  lives  in 
being  at  the  death  of  testator. 

The  rule  against  perpetuities  is  as  follows : 

"No  interest  subject  to  a  condition  precedent  is  good  unless 
the  condition  must  be  fulfilled,  if  at  all,  within  the  twenty-one 
years  after  some  life  (lives)  in  being  at  the  creation  of  the  in- 
terest:" Gray  on  Perpetuities,  sec.  201. 

The  rule,  as  laid  down  by  our  Supreme  Court,  is : 

"1.  Perpetuities  are  grants  of  property  wherein  the  vesting 
of  an  estate  or  interest  is  unlawfully  postponed ;  and  they  are 
called  perpetuities  not  because  the  grant  as  written  would  actu- 
ally make  them  perpetual  but  becaiise  they  transgpress  the  limits 
which  the  law  has  set  in  restraint  of  grants  that  tend  to  a  per- 
petual suspense  of  the  title  or  its  vesting. 

**  2.  The  law  allows  the  vesting  of  an  estate  or  interest  to  be 
postponed  for  the  period  of  lives  in  being  and  twenty-one  years 
and  nine  months  thereafter,  and  all  restraints  upon  the  vesting 
that  may  suspend  it  beyond  that  period  are  treated  as  perpetual 
restraints  and,  therefore,  as  void,  and  consequently  the  estate 
or  interests  dependent  upon  them  are  void,  and  nothing  is  de- 
nounced as  a  perpetuity  that  does  not  transgress  this  rule :" 
Phila.  V.  Girard's  Heirs,  45  Pa.  26. 

The  interest  given  to  the  heirs  of  C.  N.  Gerber  is  not  vested. 
K  it  were  a  vested  interest  the  rule  against  perpetuities  would 
not  affect  it.  The  rule  does  not  deal  with  vested  interests  as 
is  stated  in  the  citation  above  for  Phila.  v.  Girard's  Heirs,  45 
Pa.  26.  Also  see  Gray  on  Perpetuities,  sec.  206,  Coggins's  Ap- 
peal, 124  Pa.  10,  and  Johnston's  Estate,  186  Pa.  179. 

*^  An  estate  is  said  to  be  vested  in  interest  when  there  is  a 
present  fixed  right  in  some  one  of  future  enjojrment  of  it ;  it  is 
not  vested  but  contingent,  when  either  the  person  who  is  to  en- 
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joy  it  or  the  event  upon  which  the  estate  is  to  arise  is  uncer- 
tain:"  Johnston's  Estate,  186  Pa.  179. 

'^  Where  real  or  personal  estate  is  divided  or  bequeathed  to 
such  children  ....  or  individuals  as  shall  attain  a  given  age 
....  or  be  living  at  a  certain  time,  without  any  distinct  gift 
to  the  whole  class  preceding  such  restrictive  description,  so  that 
the  uncertain  event  forms  part  of  the  description  of  the  devisee 
or  legatee,  the  interest  so  devised  is  necessarily  contingent  on 
account  of  the  person.  For  until  the  age  is  attained,  the  char- 
acter sustained  or  the  act  performed,  the  person  is  unascertained ; 
there  is  no  person  answering  to  the  description  of  the  person  to 
take  as  devisee  or  legatee : ''  Smith  on  Executory  Interests, 
p.  281,  cited  Johnston's  Estate,  186  Pa.  186, 

See  also  Coggins's  Appeal,  124  Pa.  10,  for  an  application  of 
the  rule  very  similar  to  the  present  case. 

Under  the  will  of  Andrew  Gerber  there  is  no  present  fixed 
right  in  some  one  of  future  enjoyment  of  his  estate.  The  per- 
sons who  are  to  enjoy  it  are  uncertain.  They  must  be  heirs  of 
C.  N.  Gerber,  and  until  his  death  no  one  answers  that  descrip- 
tion. The  time  of  enjojrment  is  also  uncertain.  So  that  the 
future  interests  given  under  this  will  are  contingent  and  not 
vested. 

There  is  but  one  more  observation  necessary  as  to  the  second 
estate.  Under  tiie  ways  suggested  in  which  it  may  not  vest 
until  more  than  twenty-one  years  after  a  life  or  lives  in  being 
it  might  vest  in  some  of  the  class,  viz:  those  great-grand- 
children who  were  over  a  year  old  at  the  time  of  the  death  of 
the  last  grandchild  of  testator.  If  it,  however,  is  void  as  to  one 
member  of  a  class  it  is  void  as  to  all :  Coggins's  Appeal,  124 
Pa.  10. 

Having  shown  that  this  second  estate  is  not  a  vested  interest; 
that  it  may  possibly  not  vest  in  any  one  until  a  life  or  lives  in  be- 
ing and  twenty-one  years  thereafter,  and  that  in  this  it  offends 
the  rule  against  perpetuities,  we  therefore  believe  it  to  be  void. 
A  very  similar  case  has  been  decided  in  Pennsylvania,  in  the 
opinion  of  which  much  that  applies  to  this  case  has  been  ex- 
amined, and  the  auditor  rests  his  opinion  as  to  this  second 
estate  or  interest,  almost  entirely  on  this  case.  It  is  CoggiDs's 
Appeal,  124  Pa.  10. 

2.  The  auditor  will  next  consider  the  first  estate  or  interest 
named  above. 
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The  rule  against  perpetuities  is  only  directed  against  future 
estates.  There  was  nothing  future  about  this  estate  except  its 
continuance.  It  began  within  the  required  limits,  viz :  lives  in 
being  and  twenty-one  years  and  it  is  of  no  consequence,  so  far  as 
concerns  the  rule  that  it  extends  beyond  it.  If  the  rule  admits 
of  no  exceptions,  but  it  is  to  be  applied  in  every  case,  then  this 
particular  estate  must  stand.  But  that  is  a  conclusion  that  it 
would  seem  right  if  possible  to  be  avoided,  for  this  estate  or  in- 
terest left  standing  alone  cannot  with  any  reason  be  said  to  ex- 
press the  testator's  wishes. 

The  auditor  used  the  language  of  Judge  Stewart,  in  Johns- 
ton's Estate,  185  Pa.  179,  in  the  above  statement,  a  very  similar 
case.  His  opinion  was  commended  very  highly  by  the  Supreme 
Court  and  adopted  as  their  own  in  that  case. 

A  testator  left  his  estate  to  trustees  for  sevei^ty-five  years. 
First,  to  pay  taxes  and  repairs.  Second,  pay  income  to  his 
children  and  their  legal  descendants.  Third,  to  sell  the  real 
estate  and  at  the  end  of  seventy-five  years  to  pay  principal  to 
his  children  that  were  living  and  the  legal  descendants  of 
those  who  were  dead.  The  court  held  that  these  were  two 
estates,  one  to  the  trustees,  vested  at  the  death  of  testator  and 
on  that  account  not  offending  the  rule  against  perpetuities,  and 
an  estate  or  interest  in  the  children  of  testator  who  were  liv- 
ing at  the  expiration  of  seventy-five  years,  or  the  legal  descend- 
ants of  such  as  were  dead. 

The  latter  estate  was  held  void  because  it  violated  the  rule 
against  perpetuities. 

The  former  estate,  the  one  to  trustees,  was  held  void  also. 
It  did  not  violate  the  rule  against  perpetuities,  but  came  within 
two  exceptions  to  the  rule,  and  this  case  established  this  as  the 
law  in  Pennsylvania. 

The  exceptions,  as  expressed  in  the  opinion,  were  as  follows 
(p.  191): 

"No  cases  are  to  be  found  in  Pennsylvania  supporting  the 
view  here  expressed,  but  neither  can  any  be  found  which  are 
in  conflict  with  it.  There  are  cases,  Lawrence's  Estate,  136 
Pa.  354,  and  others  which  recognize  the  general  rule  as  stated 
by  Lewis,  viz :  'that  a  prior  estate  neither  receives  enlargement 
nor  suffers  diminution  when  a  remainder  expectant  upon  it  is 
declared  void  for  remoteness,'  but  the  question  whetiier  this 
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general  rule  admits  of  exceptions  is  nowhere  discussed  in  anj 
of  them.  Elsewhere  we  have  seen  the  rule  is  not  invariablj 
applied,  and  a  recognized  exception  is  where,  as  in  this  case 
(1)  the  failure  of  the  ulterior  estate  disturbs,  so  as  to  defeat 
Hie  main  and  dominant  purpose  of  the  testator.  (2)  Another 
is  where  a  particular  prior  estate  is  adopted  as  a  means  for  the 
accomplishment  of  that  which  the  law  forbids.  The  present 
case  falls  within  both  exceptions." 

The  reason  for  these  conclusions  is  most  clearly  stated  in 
the  opinion  on  bottom  of  pages  189  to  192. 

Prof.  Gray,  in  his  work  on  perpetuities,  says  that  if  the 
question  that  arose  in  that  estate,  came  before  the  courts,  it 
would  be  decided  just  as  the  Supreme  Court  of  Pennsylvania 
did  decide  it  in  Johnston's  Estate. 

In  sec.  418,  Gray  on  Perpetuities,  says:  "It  the  main 
(not  only)  object  of  an  executory  trust  were  to  create  too 
remote  limitations  so  that  apart  from  such  object,  there  re- 
mained nothing  to  carry  out,  it  is  probable  that  the  whole  trust 
would  fall,  although  there  is  no  case  so  holding:"  Gray  on 
Perpetuities,  sec.  671. 

"Thus  if  there  be  a  direction  in  a  will  to  accumulate  the  in- 
come for  fifty  years,  and  at  the  end  of  the  time  pay  the  accum- 
ulated fund  to  those  who  shall  then  be  the  heii-s  of  the  testator, 
the  gift  is  void,  and  those  persons  will  be  entitled  to  the  prop- 
erty who  would  have  been  entitled  to  it,  had  the  direction  to 
accumulate  and  the  gift  of  the  accumulated  fund  both  been 
omitted  from  the  will.  The  gift  of  the  accumulated  fund  is 
void,  the  du'ection  to  accumulate  is  also  to  be  disregarded  and 
this  can  be  done  in  either  of  the  two  theories.  It  may  be  said, 
that  the  trust  to  accumulate  exists  only  for  the  sake  of  the  gift 
of  the  accumulated  fund,  and  as  the  gift  is  void,  the  trust  to 
accumulate  fails  also." 

As  has  been  stated  Johnston's  Estate  and  the  present  one 
are  very  similar.  In  both  the  wills  attempt  to  create  two 
estates  or  interests.  In  both  the  estates  clearly  violated  the 
rule  against  perpetuities.  In  the  estates  to  trustees  in  both 
there  was  a  power  of  sale  which  violated  the  rule  against  per- 
petuities. (The  power  in  this  estate  might  not  be  exercised 
until  time  for  distribution.)  Both  required  payment  of  taxes. 
Both  gave  of  the  income  to  certain  people.     In  Johnston's 
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Estate  all  of  the  income  to  the  heirs  of  the  testator  until  final 
distribution;  in  this  estate,  a  small  part  of  the  income  which 
includes  taxes  on  their  farms,  to  the  grandchildren  of  testator 
during  their  lives.  In  this  estate  there  are  annuities  to  chari- 
ties until  final  distribution  amounting  to  $485,  there  being 
five  Sunday  schools  in  Mount  Joy.  In  this  estate  there  are  an- 
nuities to  the  great-grandchildren  of  from  iSO.OO  to  $100  which 
may  not  vest  in  lives  in  being  and  twenty-one  years,  under  the 
second  plan  and  which  are,  therefore,  void  and  will  not  be  con- 
sidered here. 

In  Johnston's  Estate  the  particular  estate  to  trustees  was 
held  void.  Will  the  two  points  wherein  the  particular  estate 
imder  the  Gerber  will  differs  from  that  under  the  Johnston 
will  save  it?  These  points  of  difference  are,  first,  the  payment 
of  ii550  of  Uie  income  to  or  for  the  grandchildren  of  testator 
annually  (assuming  that  the  board  and  washing  of  testator's 
grandson,  Samuel,  will  amount  annually  to  $300)  and,  sec- 
ond, the  payment  of  $435  of  the  income  annually  to  charities 
^churches,  coal  and  cemetery). 

The  balance  in  the  hands  of  the  executors  or  trustees  is  over 
^83,000 ;  the  real  estate  of  which  they  have  control  will  run 
the  amount  to  over  $100,000.  With  accumulations  and  real 
•estate  that  must  come  into  their  hands  before  time  for  distribu- 
tion, this  sum  will  certainly  exceed  $260,000.  But  it  is  fair 
to  assume  that  now  the  income  is  more  than  $5,000  annually. 
Of  this  he  directs  to  be  given  to  and  for  certain  grandchildren 
and  to  charity,  not  permanently,  but  during  the  lives  of  the  for- 
mer and  to  the  latter  until  final  distribution,  less  than  one  fifth. 

Could  it  be  contended  that  this  particular  estate  in  the  trus- 
tees was  created  for  the  purpose  of  paying  this  one  fifth  of  the 
income?  Does  it  not  seem  that  the  intention  of  the  testator 
in  creating  this  particular  estate  was  rather  to  tie  up  his  estate, 
increasing  it  by  accumulation,  until  his  youngest  living  great- 
grandchild was  twenty-two  years  of  age  ?  This  particular  es- 
tate was  a  hook  in  which  he  desired  to  suspend  this  tied  up 
estate.  "  How  does  it  in  any  way,"  quoting  from  the  opinion 
in  Johnston's  Estate,  *'  enforce  testator's  wishes  to  leave  the  hook 
in  its  place,  when  there  is  no  estate  to  suspend  upon  it?  ...  . 
Instead  of  observing  his  will,  is  it  not  rather  enforcing  one  not 
liis,  to  keep  alive  under  such  circumstances,  an  estate  which  he 
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No  principle  of  law  will  enable  a  party  who  guarantees  a  tact  npoD 
which  a  contract  for  insurance  is  based,  which  fact  is  afterwards  found 
not  to  exist,  to  enforce  the  contract.  He  agrees  to  answer  for  the  truth 
of  the  fact,  and  cannot  escape  on  the  ground  of  his  mistake  as  to  its  exist* 
ence. 

Where  an  applicant  for  life  insurance,  warrants  that  his  answers  shall 
be  true,  full  and  fair,  and  in  answer  to  a  question  states  that  he  had  not 
since  childhood  had  the  disease  or  disorder  of  *  *  spitting  or  raising  of  blood,**^ 
while  the  uncontradicted  evidence  was  that  he  had  spit  blood,  was  fright- 
ened and  had  consulted  a  physician  about  it,  the  answer  being,  if  not  un- 
true, not  full  and  fiur,  and,  being  material  to  the  risk,  avoided  the  policy^ 
and  in  an  action  upon  it  the  trial  judge  committed  no  error  in  giving  bind- 
ing instructions  for  the  insurance  company. 

Argued  Feb.  12, 1900.  Appeal,  No.  219,  Jan.  T.,  1899,  by 
plaintifif,  from  judgment  of  C.  P.  Schuylkill  Co.,  March  T.,  1898^ 
No.  245,  on  verdict  for  defendant  in  case  of  Julius  Smith,  Ad- 
ministrator of  the  Estate  of  Harry  L.  Smith,  deceased,  v.  The 
Northwestern  Mutual  Life  Insurance  Company.  Before  Mitch- 
ell, Dean,  Fell,  Bbown  and  Mestbbzat,  JJ.    Aflarmed. 

Assumpsit  on  a  policy  of  life  insurance.  Before  Lyons,  P.  J., 
specially  presiding. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  charged  in  part  as  follows : 

We  say  to  you  that,  under  the  uncontradicted  evidence  in 
this  case,  the  answers  to  these  two  questions,  first,  "When  did 
you  last  consult  a  physician,  and  for  what?"  Answer:  "Cos- 
tive  bowels,  ten  months  ago ; "  and  the  second  question:  "Have 
you  had  since  childhood  any  of  the  following  diseases  or  disor> 
ders,  spitting  or  raising  of  blood?"  Answer:  "  No,"  were  im- 
truthfuUy  made ;  that  the  answers  were  material  to  the  risk, 
and  that  by  reason  of  the  untruthfulness  of  these  answers,  the 
plaintiff  cannot  recover  in  this  action  the  amount  of  the  poliqr 
declared  upon,  and  your  verdict  must  be  for  the  defendant." 

Verdict  and  judgment  for  defendant.    Plaintiff  appealed* 
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Error  assigned  among  others  was  (4)  portion  of  the  charge 
as  above. 

John  S.  Randall  and  Charle%  E.  Breckons^  for  appellant. — 
The  case  was  for  the  jury:  Wall  v.  Royal  Society  of  Good 
Fellows,  192  Pa.  677 ;  Penn  Mut  Life  Ins.  Co.  v.  Mechanics* 
Savings  Bank  &  Trust  Co.,  38  Lawyers'  Annotated  Rep.  1 ; 
Corcoran  v.  Mutual  Life  Ins.  Co.,  183  Pa.  443 ;  Howard  Ex- 
press Co.  V.  Wile,  64  Pa.  201 ;  Campbell  v.  New  England  Mut. 
Life  Ins.  Co.,  98  Mass.  396 ;  Keatley  v.  Travelers'  Ins.  Co., 
187  Pa.  197 ;  Connecticut  Mut  Life  Ins.  Co.  v.  Union  Trust 
Co.,  112  U.  S.  260 ;  Dietz  v.  Metropolitan  Life  Ins.  Co.,  168 
Pa.  504;  Smith  v.  Metropolitan  Life  Ins.  Co.,  183  Pa.  504; 
Hermany  v.  Fidelity  Mut.  Life  Assn.,  151  Pa.  17. 

E.  2).  Smith  and  Baer^  Snyder  ^  Zieber^  for  appellee. — The 
answer  of  the  insured  violated  his  warranty :  Wall  v.  Royal  So- 
ciety of  Good  Fellows,  179  Pa.  866 ;  Mengal  v.  Northwestern 
Mutual  Life  Ins.  Co.,  176  Pa.  280 ;  U.  B.  Mut.  Aid  Society  v. 
G'Hara,  120  Pa.  266 ;  Lutz  v.  Metropolitan  Life  Ins.  Co.,  186 
Pa.  527 ;  March  v.  Metropolitan  Life  Ins.  Co.,  186  Pa.  629. 

Even  if  it  be  assumed  that  his  answer  was  not  deliberately 
false,  yet  having  knowledge  of  the  hemorrhage,  it  cannot  be 
claimed  that  his  answer  was  full  and  fair:  American  Unicm 
Life  Ins.  Co.  v.  Judge,  191  Pa.  484 ;  March  v.  Metropolitan 
Life  Ins.  Co.,  186  Pa.  629 ;  Lutz  v.  Metropolitan  Life  Ins.  Co., 
186  Pa.  627. 

It  is  idle  to  submit  evidence  to  the  jury  when  they  could 
justly  find  only  in  one  way :  North  Penna.  R.  R.  Co.  v.  Com- 
mercial Bank,  128  U.  S.  727 ;  Eister  v.  Paul,  54  Pa.  196 ; 
Schempp  v.  Fry,  165  Pa.  610 ;  D.,  L.  &  W.  R.  R.  Co.  v.  Con- 
verse,  189  U.  S.  469 ;  Angier  v.  Eaton,  Cole  &  Bumham  Co., 
98  Pa.  599 ;  Mengel  v.  Northwestern  Mutual  Life  Ins.  Co.,  176 
Pa.  280 ;  Meyer-Bruns  v.  Penna.  Mutual  Life  Ins.  Co.,  189 
Pa.  579. 

Opinion  by  Mb.  Justicb  Bbown,  May  29, 1900 : 
The  Northwestern  Mutual  Life  Insurance  Company  issued 
its  policy  to  Harry  L.  Smith  on  March  26, 1897,  promising  to 
pay  his  executors,  administrators  or  assigns,  the  sum  of  $2,000 
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in  sixty  days  after  due  proof  of  the  fact  and  cause  of  his  death. 
He  died  on  May  28,  1897,  the  immediate  cause  of  his  death 
having  been  pulmonary  congestion  and  suffocation.  Payment 
was  refused  by  the  company  on  the  ground  that  true  answers 
had  not  been  made  by  the  deceased  in  his  application  for  the 
insurance.  His  personal  representative  subsequently  brought 
suit,  and  now  complains  of  the  judgment  entered  against  him 
in  the  court  below.  The  policy  of  insurance  was  issued  in  con- 
sideration of  the  statements  made  by  the  insured  in  his  appli- 
cation for  it.  This  application,  signed  by  him,  contains  the 
following :  "  It  is  hereby  declared  and  agreed  that  all  the  state- 
ments and  answers  made  in  this  application,  marked  Part  I., 
including  those  to  be  made  to  the  Medical  Examiner,  marked 
Part  II.,  are  warranted  to  be  true  and  to  be  full  and  fair 
answers  to  the  questions,  and  are  offered  to  the  company  as  a 
considemtion  for  the  Contract  of  Insurance,  which  shall  not 
take  effect  until  the  first  premium  shall  have  been  actually 
paid  during  the  life  of  the  person  herein  proposed  for  insui^ 
ance,  and  while  he  is  in  good  health." 

In  his  answers  made  to  the  medical  examiner,  the  insured 
stated  that  he  had  not,  since  childhood,  had  the  disease  or  dis- 
order of  "spitting  or  raising  of  blood."  The  uncontradicted 
and  undisputed  evidence  was,  that  the  deceased  had  spit  blood 
about  a  year  before  the  policy  was  issued,  and  the  appellee, 
therefore,  contended  that  there  could  be  no  recovery  upon  it. 
This  view  was  sustained  by  the  learned  trial  judge,  who  di- 
rected a  verdict  for  the  defendant.  The  appellant  insists  that, 
though  the  insured  had  spit  blood,  the  spitting  was  not  a  "  dis- 
ease or  disorder  of  spitting  or  raising  of  blood  "  as  contemplated 
in  the  question  submitted  to  him,  because  he  had  spit  but  once, 
and  that  the  court  erred  in  holding  that  an  untruthful  answer 
had  been  made.  Witnesses  called  by  the  plaintiff,  as  weU  as  by 
the  defendant,  testified  to  the  spitting  of  blood  by  the  deceased 
in  the  city  of  Boston  in  the  fall  of  1895  or  the  spring  of 
1896,  and  it  will  be  well  to  now  review  their  testimony;  for,  if 
an  examination  of  it  discloses  that  the  answer  of  the  insured 
to  a  question  material  to  the  risk  was  not  "  true,  full  and  fair," 
the  verdict  directed  by  the  learned  trial  judge  cannot  be  dis- 
turbed. Edgar  Wilson,  called  by  the  defendant,  testified,  "He 
did  have  a  hemorrhage.    We  were  going  from  our  place  where 
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we  roomed  to  the  boarding  place  where  we  had  our  meals,  and 
this  hemorrhage  came,  accompanied  by  coughing.  There  was 
not  a  very  great  quantity  of  blood,  but  it  was  foamy  like,  and, 
as  I  caU  it,  it  seemed  to  me  living,  vital.  I  advised  him  to  go 
and  see  a  doctor  right  away»  The  blood  was  like  blood  that 
had  been  stirred  up,  foamy.  Of  course,  it  was  red,  but  it  was 
kind  of  creamy  like.  He  had  this  spitting  of  blood,  and  then 
I  saw  him  raise  a  quantity  and  then  he  ran  back  to  his  room, 
while  I  continued  down  to  the  boarding  place.  It  seems  to  me 
it  was  in  the  spring  of  1896.  I  am  not  positive,  but  I  know  it 
was  cool  weather,  but  there  was  no  snow  on  the  ground,  and 
the  term  at  the  conservatory  lasted  from  September  to  June. 
It  was  just  before  snow  fell  or  just  before  Easter.  I  could  not 
be  positive  whether  it  was  in  the  fall  of  1895  or  in  the  spring 
of  1896."  The  same  witness,  when  asked  to  state  the  quantity 
of  blood  raised,  answered:  "As  near  as  I  can  remember,  not 
quite  a  gill ;  an  ordinaiy  teacupf  ul  or  about  two  thirds  of  an 
ordinary  water  glass."  The  testimony  of  Mrs.  Ellen  Smith, 
the  mother  of  the  deceased,  called  by  the  defendant  as  upon 
cross-examination,  was  as  follows :  "  Q.  Do  you  know  the  fact 
that  your  son  Harry  had  a  spitting  of  blood?  A.  Yes,  sir. 
Q.  How  did  you  learn  that  fact?  A.  He  told  me  8o» 
Q.  When  did  he  tell  you?  A.  He  was  home  about  a  week 
before  he  told  me.  Q.  That  is,  just  on  his  last  return  home,  do 
you  mean  the  last  time  he  was  home?  A.  No,  sir.  Q.  When? 
A.  In  1896.  Q.  In  what  month  in  1896?  A.  June. 
Q.  What  did  he  teU  you  about  it?  A.  He  said  he  went  for  his 
supper  and  he  raised  a  mouthful  of  blood.  Q.  Did  he  tell  you 
where  that  happened?  A.  Outside  of  the  drug  store.  Q.  In 
what  place?  A.  I  could  not  tell  you.  Q.  In  Boston?  A.  In 
Boston,  certainly.  ...  Q.  Do  you  know  the  fact  that  he 
went  to  a  doctor  for  consultation?  A.  Yes,  sir.  Q.  What  doc- 
tor did  he  go  to  ?  A.  Dr.  Speer.  Q.  Where  does  Dr.  Speer  live ? 
A.  Tamaqua.  Q.  And  how  did  you  learn  that  he  had  gone 
to  Dr.  Speer?  A.  It  seems  he  went  to  his  office  and  he  asked 
about  it.  Q.  How  did  you  learn  the  fact  that  Harry  had  gone 
to  Dr.  Speer's  office  ?  A.  He  told  me  so.  Q.  Harry  told  you 
so?  A.  Yes,  sir.  Q.  When  was  that  with  reference  to  the 
time  that  he  told  you  he  had  had  a  spitting  of  blood? 
A.  Shortly  after  that.    Q.  During  the  same  month?    A.  Yes^ 
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sir.  Q.  I  understand  you  shortly  after  he  had  told  you  that 
he  had  had  a  spitting  of  blood  in  Boston?  A.  Yes,  sir. 
Q.  And,  in  the  same  month,  June,  1896,  he  told  you  he  went 
to  see  Dr.  Speer  about  it?  A.  Yes,  sir.  Q.  Did  he  tell  you 
who  was  with  him  at  the  time  of  the  spitting  of  blood  in  Bos- 
ton? A.  Wilson."  Dr.  Oliver  K.  Speer  testified:  "Q.  Did 
you  make  an  examination  of  Mr.  Smith  with  regard  to  a  spit- 
ting or  raising  of  blood  ?  A.  Yes,  sir,  I  did.  Q.  When  was 
that  examination  made?  A.  Some  time  in  the  fall  of  1896. 
Q.  Where  was  the  examination  ?  A.  In  my  oflBce.  Q.  Who 
came  with  him  ?  A.  I  have  no  distinct  recollection  of  any 
body  being  with  him,  although  I  think  there  was  some  one  in 
the  oflSce.  Q.  Do  you  know  whether  his  father  was  with 
him?  A.  I  do  not  remember  clearly.  Q.  That  was  in  the  fall 
of  1896?  A.  I  think  it  was  in  the  fall ;  I  am  not  certain  even 
about  that.  Q.  Did  you  treat  him,  prescribe  for  him?  A.  Yes, 
sir,  I  did."  Frank  F.  Fisher,  called  by  the  plaintiff,  said : 
**Q.  During  the  last  year  that  you  were  there,  was  there  any- 
thing happened  to  Harry  out  of  the  ordinary?  Did  he  have 
any  accident  or  was  there  anything  occurred  during  that  year? 
A.  The  last  year  I  was  there?  Q.  Yes,  sir.  A.  Nothing  out- 
side of  that  spitting  of  blood.  Q.  There  was  an  occasion  then 
when  he  spit  blood,  was  there  ?  A.  Yes,  sir.  Q.  How  often 
did  that  occur?  A,  Once  to  my  knowledge.  Q.  You  did  not 
see  the  spitting  of  blood  yourself?  A.  No,  sir.  Q.  But  you 
learned  of  it  after  it  did  happen?  A.  Yes,  sir.  Q.  Was  it 
immediately  afterwards  that  you  learned  about  it?  A.  About 
half  an  hour.  Q.  Was  that  the  only  time,  to  your  knowledge, 
that  it  occurred?  A.  Yes,  sir.  Q.  How  long  after  you  were 
informed  of  it  did  you  go  to  see  Harry?  A.  Went  to  see  him 
as  soon  as  I  had  my  supper.  Q.  Where  did  you  find  him? 
A.  In  his  room.  Q.  What  was  his  condition,  at  that  time, 
when  you  got  there  to  see  him?  A.  He  was  considerably 
frightened.  .  .  .  Q.  You  remember  Smith  told  you  he 
spit  blood  on  the  pavement?  A.  Yes,  sir."  William  D.  Zeh- 
ner,  called  by  the  plaintiff,  testified :  "  Q.  You  and  Fisher  went 
together  for  your  supper,  and  Wilson  and  Smith  staid  back ; 
then  after  you  had  your  supper,  you  went  up  to  Smith's  room? 
A.  Yes,  sir.  Q.  Who  went  up  with  you  ?  A.  Fisher.  Q.  Did 
you  find  Wilson  there  with  Smith  ?    A.  Yes,  sir.    Q.  Did  you 
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learn  of  the  hemorrhage  or  spittmg  of  blood  before  you  got  to 
Smith's  room?  A.  I  did.  Q.  Did  you  find  Smith  pretty  well 
frightened  over  it?    A.  More  or  less." 

The  appellant  concedes,  that  if  the  question  propounded  to 
the  insured  had  been  "  Have  you  ever  spit  blood  ?  "  the  instruo- 
tions  of  the  court  below  to  the  jury  would  have  been  correct, 
but  insists  that  as  it  was  ^  Have  you  had,  since  childhood,  the 
disease  or  disorder  of  spitting  or  raising  of  blood?  "  a  truthful 
^mswer  was  made,  and  error  was  committed  in  directing  a  ver- 
dict for  the  defendant.  Turning  to  the  express  warranty  of 
the  insured,  that  his  answers  were  to  be  true,  full  and  fair  to 
the  questions  asked,  this  distinction  may  be  pardoned  to  pro- 
fessional zeal,  but  is  too  refined  for  judicial  approval.  The  an- 
swer of  Smith,  that  he  had  not  had,  since  childhood,  the  dis- 
ease or  disorder  of  spitting  or  raising  of  blood  was  not  true, 
but  he  may  have  unintentionally  so  made  the  false  answer.  He 
may  have  really  believed  that  he  had  not  had  disease  or  dis- 
order, but  he  did  have  spitting  of  blood,  and,  though  it  may 
not  have  been  at  the  time,  a  disease  with  him  as  popularly  un- 
derstood, it  wajs  at  least  a  disorder,  which  has  been  defined  to 
be  want  of  order,  irregularity,  derangement  of  the  animal 
economy.  If  there  had  been  order  in  his  system  and  no  ir- 
regularity, there  would  have  been  no  spitting  of  blood.  It  was 
disorder,  if  not  disease,  and,  having  had  either,  the  answer 
which  he  warranted,  and  may  have  believed,  to  be  true,  was 
false.  By  his  warranty,  he  became  bound,  and  his  contract 
with  the  company  was  valid  or  void,  as  his  representations  of 
matters  material  to  the  risk  were  actually  true  or  false.  "  No 
principle  of  law  will  enable  a  party  who  guarantees  a  fact  upon 
which  a  contract  for  insurance  is  based,  which  fact  is  after- 
wards found  not  to  exist,  to  enforce  the  contract.  He  agrees 
to  answer  for  the  truth  of  the  fact,  and  cannot  escape  on  the 
ground  of  his  mistake  as  to  its  existence : "  Com.  Mut.  Fire 
Ins.  Co.  V.  Huntzinger,  98  Pa.  41.  In  Wall  v.  Royal  Soc.  of 
Good  Fellows,  179  Pa.  355,  the  present  chief  justice  said: 
^  The  general  doctrine  that,  in  actions  on  policies  of  insurance 
with  a  warranty  of  the  truth  of  the  facts,  the  validity  of  the  con- 
tract depends  on  the  truth  of  the  warranty,  and  that  the  engage- 
ment of  the  policy  holder  is  absolute  that  the  facts  shall  be  as 
they  are  stated  when  his  rights  under  the  policy  attach,  is  so 
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very  familiar  and  has  been  so  frequently  declared,  that  a  mere^ 
reference  to  a  few  of  our  modem  decisions  will  suffice :  United 
Brethren  Mut.  Aid.  Soc.  v.  White,  100  Pa.  12;  Blooming^ 
Grove  Mut.  Fire  Ins.  Co.  v.  McAnerney,  102  Pa.  835 ;  Home 
Mutual  Life  Assn.  v.  Gillespie,  110  Pa.  84." 

The  answers  to  the  questions  were  not  only  to  be  true,  but 
full  and  fair.  Assuming  that  the  insured  may  have  believed 
he  was  answering  truthfully  when  he  said  he  had  not  had  the 
disease  or  disorder  referred  to,  it  is  difficult  to  imderstand  how 
he  could  have  felt  that  he  was  answering  fully  and  fairly  when 
he  said  '^  No  "  to  the  question  asked  ;  but,  even  if  he  did  so  f  eel^ 
he  was  again  bound  by  his  warranty.  He  had  spit  blood,  was 
frightened  and  had  consulted  a  physician  about  it.  A  full  and 
fair  answer  would  have  disclosed  to  the  company  exactly  what 
had  happened,  and  if,  after  such  disclosure,  it  had  assumed  the 
risk,  because,  in  its  judgment,  the  applicant  had  not  had  disease 
or  disorder,  it  could  not  defend  on  the  ground  of  an  untruthful 
answer ;  but  with  nothing  from  the  insured  except  the  unqual- 
ified answer  "  No  "  to  the  question  "  Have  you  had,  since  child- 
hood, any  of  the  following  diseases  or  disorders :  spitting  or 
raising  of  blood?  "  the  insurer  can  justly  say  that  the  insured 
had  not  answered  fully  and  fairly.  From  the  answer,  as  given^ 
and  relying  upon  the  warranty  that  it  would  be  full  and  fair^ 
the  company  was  justified  in  believing  that  the  insured  in- 
tended to  say  that  he  had  never  spit  blood.  It  must  have  so- 
understood  the  answer,  for  it  issued  its  policy  to  the  insured  ; 
but  not  having  received  from  him  a  true,  full  and  fair  answer 
to  a  question  most  material  to  the  risk,  it  cannot  be  held  to  a 
promise  to  pay  which  it  might  not  have  made  if  such  answer 
had  been  given. 

The  answer  to  the  question  framed  by  the  company  to  elicit 
information  as  to  the  spitting  of  blood  was,  as  has  been  uni- 
formly held,  material  to  the  risk,  and  not  having  been  true, 
full  and  fair,  whether  tested  by  the  evidence  submitted  on  be- 
half of  the  plaintiff  or  the  defendant,  there  was  nothing  for 
the  jury  to  pass  upon :  March  v.  Metropolitan  Life  Ins.  Co.^ 
186  Pa.  629.  The  law  imposed  upon  the  learned  trial  judge 
the  duty  of  telling  them  what  their  finding  should  be,  and  he 
properly  discharged  it  when  he  directed  the  verdict  that  was 
rendered.  The  third  and  fourth  assignments  of  error  are, 
therefore,  overruled. 
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We  have  not  deemed  it  necessary  to  con^der  what  the  in- 
sured said  as  to  his  consnlation  with  a  physician  about  costive 
bowels,  because  his  answer  to  the  other  material  question  was 
aD  absolute  bar  to  a  recovery.  Having  been  so  barred,  the 
plaintiff  could  not  have  been  helped  if  the  offers  embraced  in 
the  first  and  second  assignments  of  error  had  been  allowed. 
There  was  no  offer  to  prove  liability  by  the  company  in  the 
face  of  the  evidence  which  exempted  it.  These  assignments 
are  also  overruled,  and  the  judgment  is  a£Qrmed. 


Brumbach  v.  McLean.     Kitcbin's  Appeal. 

Mortgag^^AsstgnrnerU  of  mortgage— Notice. 

The  purchaser  of  a  bond  and  moi*tgage  who  fails  to  require  the  produc- 
tion of  the  papers  is  chargeable  with  notice  of  any  defect  in  the  assignor's 
title  thereto. 

A  parol  assignment  of  a  mortgage  which  is  accompanied  by  delivery 
of  the  mortgage  papers  will  prevail  over  a  subsequent  written  assignment 
of  the  same  mortgage. 

One  who  takes  an  assignment  of  a  mortgage  without  any  delivery  of 
the  mortgage  to  him,  assumes  the  risk  of  meeting,  sooner  or  later,  some 
one  able  to  show  an  earlier  valid  title,  and  when  such  person  appears 
claiming  the  mortgage  under  a  parol  assignment  prior  to  his,  he  cannot 
justly  complain  of  consequences,  due  solely  to  his  failure  to  exercise  com- 
mon prudence  in  an  ordinary  business  transaction. 

Argued  Feb.  26,  1900.  Appeal,  No.  62,  Jan.  T.,  1900,  by 
William  F.  Kitchin,  from  order  of  C.  P.  Berks  Co.,  May  T., 
1896,  No.  45,  discharging  rule  to  mark  judgment  to  use  of 
W.  F.  Kitchin  and  to  stay  execution  in  case  of  Mary  C.  Brum- 
bach, now  to  the  use  of  John  Swavely  v.  James  B.  McLean,  ad- 
ministrator of  Adam  Johnson,  deceased.  Before  Gbebk,  C.  J., 
McCoLLXJM,  Fell,  Brown  and  Mestbezat,  JJ,    Affirmed. 

Rule  to  mark  judgment  to  use  of  W.  F.  Kitchin  and  to  stay 
execution. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Hrror  asngned  was  the  order  discharging  the  rule. 
Vol.  cxcvi— 21 
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Richmond  i.  Johea^  with  him  Rothermel  ^  Mauger^  for  appel- 
lant.— The  assignee  of  a  mortgage  takes  it  discharged  of  the 
equities  of  persons  not  parties  to  it  of  which  he  has  no  notice: 
Mott  V.  Clark,  9  Pa.  899 ;  Bigley  v.  Jones,  114  Pa.  610. 

The  act  of  April  9, 1849,  puts  the  assignment  of  a  mortgage 
upon  equality  with  deeds  for  the  conveyance  of  land,  and  it  is 
nowhere  regarded  as  an  appendage  to  the  mortgage :  Pepper's 
App.,  77  Pa.  378. 

Cyru%  Cr.  Derr^  with  him  Stephen  M,  Meredith,  for  appellee. 
— It  is  a  principle  of  general  application  that  one  who  purchases 
from  another  not  in  possession  is  charged  with  knowledge  of 
the  claims  of  him  who  is  in  possession :  Jones  on  Mortgages, 
sec.  476; 

Opinion  by  Mb.  Justice  Bbown,  May  29, 1900 : 
The  contention  here  is  between  two  claimants  to  a  mortgage, 
both  claiming  title  from  the  same  source,  the  appellant  under 
a  written  assignment  from  E.  C.  Kitchin,  a  former  owner,  and 
the  appellee  under  one  from  him  by  parol.  On  November  19, 
1869,  Adam  Johnson,  of  Amity  township,  Berks  county,  exe- 
cuted and  delivered  to  Mabry  C.  Brumbach,  as  trustee  for  his 
wife  Mary,  a  mortgage  on  land  in  said  township,  to  secure  the 
payment  of  #2,300  at  his  death,  without  interest.  Mrs.  John- 
son died  before  her  husband,  having  made  her  will,  of  which 
she  appointed  Brumbach  the  executor.  On  January  29,  1874, 
as  said  executor,  he  assigned  the  mortgage  to  E.  C.  Kitchin, 
under  whom  both  parties  to  this  contention  are  claiming,  and 
the  assignment  was  duly  recorded.  Subsequently,  on  Octo- 
ber 24,  1879,  Kitchin  assigned  the  mortgage  to  Charlotte  Fil- 
bert and  George  K.  Lorah,  and  the  assignment  to  them  was 
recorded  the  same  day.  On  March  19, 1881,  they  assigfned  the 
mortgage  to  William  F.  Kitchin,  the  appellant,  and,  on  April  28, 
1881,  he  placed  on  record  the  assignment,  under  which  he  now 
claims  title.  On  April  4, 1891,  Adam  Johnson,  the  mortgagor, 
died,  and  the  moneys  secured  by  the  mortgage  became  due. 
On  November  26, 1893,  John  Swavely,  the  appellee,  caused  a 
writ  of  scire  facias  to  be  issued  on  it,  claiming  that  he  was  the 
assignee  of  the  same.  His  contention  is,  that,  on  December  20, 
1876,  E.  C.  Kitchin  had  assigned  it  by  parol  to  Jeremiah  Wear 
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ver,  giving  him  actual  possession  of  it.  He  further  alleged 
and  proved  that  Weaver,  on  December  22,  two  days  later, 
made  an  assignment  for  the  benefit  of  creditors,  and  liis  as- 
signees, afterwards,  on  July  10, 1880,  sold  liim  the  mortgage 
at  public  sale,  delivering  it  to  him  with  their  written  assign- 
ment on  February  21, 1881,  which  was  recorded  April  30,  1885. 
Under  this  claim  to  the  mortgage,  Swavely  proceeded  to  try 
in  the  name  of  Bmmbach,  for  his  use,  and  recovered  a  verdict. 
William  F.  Kitchin,  the  appellant,  appeared  at  the  trial  and 
challenged  Swavely's  right  to  sue,  claiming  that  he  was  the 
owner  of  the  mortgage ;  but  the  court  being  of  opinion  that 
Swavely  could  use  the  legal  title  of  Brumbach'to  obtain  judg- 
ment, that  the  only  defense  to  be  made  was  payment,  and  that 
the  rights  of  the  respective  "claimants  could  be  subsequently 
determined,  directed  a  verdict  for  the  plaintiff.  After  verdict 
and  judgment,  William  F.  Kitchin  came  into  court  with  his 
petition,  reciting  his  title  and  praying  that  the  execution  is- 
sued by  Swavely  be  set  aside  and  the  judgment  marked  to  his 
use.  A  rule  was  awarded  to  show  cause  why  his  prayer  should 
not  be  granted ;  and,  that  the  conscience  of  the  court  might 
be  informed  as  to  the  real  ownership  of  the  mortgage,  an  issue 
was  framed,  with  John  Swavely  as  plaintiff  and  William  F. 
Kitchin  as  defendant,  to  determine  as  between  them  who  owned 
it  and  was  entitled  to  the  judgment  recovered  on  it.  Twice 
the  court  below  was  advised  by  a  jury  that  there  had  been  a 
vaUd  parol  transfer  of  the  mortgage  by  E.  C.  Kitchin  to  Wea- 
ver. We  disturbed  the  first  finding,  for  reasons  given  by  our 
Brother  Dean  in  Brumbach  v.  Johnson,  187  Pa.  602,  and, 
upon  a  second  trial  of  the  issue,  the  jur}%  having  been  correctly 
instructed  by  the  learned  trial  judge,  again  informed  him  that 
Swavely  had  title  to  the  mortgage.  Having  been  so  advised, 
and  his  conscience  having  been  so  satisfied,  he  discharged  the 
rule  granted  at  the  instance  of  the  appellant  to  show  cause  why 
the  judgment  should  not  be  marked  to  his  use,  and  we  are 
now  to  determine  the  only  question  raised  on  this  appeal,  which 
is,  whether  the  non-delivery  of  the  mortgage  to  the  appellant, 
or  those  under  whom  he  claims  title,  was  sufficient  to  put  hini 
upon  inquiry. 

At  the  time  of  the  parol  assignment  of  the  mortgage  to  Weaver, 
the  mortgage  itself  was  actually  delivered  to  hini  by  Kitchin. 
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Weaver's  assignees  not  only  transferred  it  to  the  appellee  in 
writing,  but  delivered  it  to  him  and  he  had  .possession  of  it 
at  the  time  the  appellant  asked  the  court  to  mark  to  his  use 
the  judgment  that  had  been  recovered  on  it.  Neither  the  ap- 
pellant nor  his  assignors  ever  had  it  in  their  possession.  When 
E.  C.  Kitchin  assigned  it  to  Charlotte  Filbert  and  George  K. 
Lorah,  they  should  have  asked  for  it,  and  when  they  assigned 
it  to  W.  C.  Kitchin,  he  should  have  inquired  about  it.  Ordi- 
nary prudence  required  as  much  from  them.  If,  upon  demand 
from  Kitchin  that  the  mortgage  be  produced  and  delivered  to 
him  at  the  time  he  took  the  assignment,  no  satisfactory  explana- 
tion had  been  made  for  its  nonproduction,  it  can  hardly  be  pre- 
tended that  he  would  not  have  had  notice  that  he  would  take  a 
doubtful  title,  one  liable  to  be  defeated  by  another  holding 
the  mortgage  itself  under  a  prior  valid  transfer.  Having  taken 
an  assignment  of  the  mortgage  without  any  delivery  of  it  to 
hira,  he  assumed  the  risk  of  meeting,  sooner  or  later,  some  one 
able  to  show  an  earlier  valid  title,  and  he  cannot  now  justly 
complain  of  consequences  due  solely  to  his  failure  to  exercise 
common  prudence  in  an  ordinary  business  transaction.  In  the 
negotiation  of  notes,  bonds  or  mortgages,  a  broker  would  hardly 
presume  to  purchase  them  for  his  customer  without  tendering 
delivery  of  them  upon  receipt  of  the  purchase  money,  and  a 
purchaser  could  hardly  be  found  willing  to  give  up  his  money 
without  receiving  into  his  own  hands  the  securities  purchased. 
"  When  one  purchases  propeity  in  the  possession  of  one  not 
tlie  vendor,  the  purchaser  is  bound  to  make  inquiry  concerning 
the  rights  of  the  one  in  possession,  and  failing  so  to  do,  is 
chargeable  with  notice  of  all  that  a  proper  inquiry  wouM  have  dis- 
closed : "  16  Am.  &  Eng.  Ency.  of  Law,  800.  "  The  purchaser 
of  a  bond  and  mortgage  who  fails  to  require  the  production  of  the 
bond  is  chargeable  with  notice  of  any  defect  in  the  assignor's 
title  thereto : "  Kellogg  v.  Smith,  26  N.  Y.  18.  "  It  is  not  often 
that  the  question  of  priority  of  rights  under  different  assign- 
ments of  the  same  mortgage  can  arise,  because  an  assignment 
is  generally  accompanied  by  a  delivery  of  the  note  or  bond  se- 
cured by  the  mortgage  and  of  the  mortgage  itself ;  and  except 
under  peculiar  circumstances  a  person  acting  in  good  faith  would 
not  take  a  mere  written  transfer  of  the  mortgage  title  without  a 
delivery  of  these.    The  fact  that  the  assignor  did  not  have  these 
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papers  to  deliver  would  be  enough  ordinarily  to  put  the  pur- 
chaser on  his  guard,  even  if  it  did  not  amount  to  notice  to  him 
of  a  prior  assignment.  At  any  rate,  the  absence  of  these  papers 
would  be  enough  to  put  in  doubt  his  good  faith  in  taking  the 
assignment,  and  would  make  him  chargeable  with  notice  of  any 
defect  there  may  be  in  the  assignor's  title : "  Jones  on  Mort- 
gages, section  476. 

The  learned  trial  judge  properly  held  that  the  non-delivery 
of  the  mortgage  was  a  ^^  circumstance  calculated  to  put  the 
assignee  upon  inquiry  as  to  its  whereabouts,"  and  having  sat- 
isfied himself  that  the  title  of  the  appellant  was  not  paramount  to 
that  of  the  appellee,  denied  the  petition  of  the  former  to  have 
the  judgment  on  the  mortgage  marked  to  his  use.  This  was  a 
proper  disposition  of  the  case.  The  decree  of  the  court  below 
is  afiSrmed  and  the  appeal  dismissed  at  the  cost  of  the  appellant. 


Carstensen's  Estate. 

WQU^Vested  and  contingent  estates, 

A  legacy  will  be  i*egarded  as  vested  rather  than  contingent  unless  the 
language  of  the  will  indicates  that  the  testator  had  a  different  intention. 

The  testatrix  devised  and  bequeathed  her  entire  estate  to  her  executor 
iD  trust  to  convert  the  same  into  money  and  pay  the  interest  and  income 
thereof  to  her  husband  dunng  his  life.  The  will  then  provides  as  follows : 
**  And  from  and  after  the  decease  of  my  said  husband,  I  give,  devise  and 
bequeath  the  whole  estate  then  remaining  to  my  brothers  and  sisters ;  the 
child  or  children  of  any  of  my  said  brothers  or  sisters  who  may  then  be 
dead,  to  take  and  receive  the  share  that  his  or  their  parent  would  have 
taken  if  living."  Held,  that  the  interest  of  the  brothers  and  sisters  was 
not  contingent  upon  their  surviving  the  life  tenant,  but  that  it  vested  at  the 
death  of  the  testatrix,  subject  to  be  defeated  only  by  the  legatee  leaving 
children  during  the  life  tenancy  of  the  first  taker. 

MiTCHBLL,  J.,  dissents. 
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Argued  March  6, 1900.  Appeal,  No.  78,  Jan.  T.,  1900,  by 
Elizabeth  Anna  Christie,  from  decree  of  O.  C.  Franklin  Co., 
overruling  exceptions  to  auditor's  report,  in  the  estate  of  Mar- 
ion Carstensen,  deceased.  Before  Grbbn,  C.  J.,  McCollum, 
MiTCHBLL,  Dean  and  Mestbezat,  J  J.    Affirmed. 
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Exceptions  to  report  of  Irvin  C.  Elder,  Esq.,  auditor. 

The  facts  appear  by  the  opinion  of  John  Stewart,  P.  J., 
which  was  as  follows  : 

The  testatrix,  Mrs.  ifarion  Carstensen,  gave  her  entire  estate 
in  trust,  directed  its  conversion,  and  gave  the  income  therefrom 
to  her  husband  during  his  life.  Tlie  residuary  estate  she  dis- 
posed of  as  follows:  "And  from  and  after  the  decease  of 
my  said  husband,  I  give,  devise  and  bequeath  the  whole  estate 
then  remaining  to  my  brothel's  and  sisters.  The  child  or 
children  of  any  of  my  said  brothers  or  sisters  who  may  then  be 
dead,  to  take  and  receive  the  share  that  liis  or  their  parent 
would  have  taken  if  living." 

The  testatrix  died  November  18,  1875 ;  six  brothers  and  sis- 
ters survived  her.  Her  husband  died  September  5, 1898.  The 
residuary  estate,  embiuced  in  two  separate  accounts,  one  of  the 
administrator  c.  t.  a.  and  one  of  the  trustee,  is  now  for  distribu- 
tion. 

Of  testatrix's  brothers  and  sisters,  only  two  survived  the 
death  of  her  husband.  Thomas  Denton  Johns,  one  of  the 
brothers,  died  in  1883,  leaving  to  survive  him  two  daughters, 
still  living  and  of  full  age.  William  Maurice  Johns,  another 
brother,  died  in  1877,  leaving  one  child,  Willie  M.  Johns,  who 
died  September  6,  1889,  at  the  age  of  twelve  years.  Samuel 
Dunn  Johns,  another  brother,  died  in  1878,  unmarried  and  \vith- 
out  issue.  A  sister,  Mrs.  Kate  Johns  Davis,  died  in  1891,  leav- 
ing three  children  who  survive  her,  all  of  full  age. 

The  auditor  to  whom  the  accounts  were  referred  for  distribu- 
tion has  awarded  an  equal  one  sixth  of  the  estate,  to  the  legal 
representative  of  Willie  M.  Johns,  who  was  a  child  of  William 
Maurice  Johns,  and  died  without  issue,  during  the  continuance 
of  the  husband's  life  estate ;  and  a  like  share,  to  the  represent- 
ative of  Samuel  Dunn  Johns,  who  also  died  before  tlie  husband, 
and  without  issue. 

To  this  distribution  the  other  distributees,  except.  Their 
contention  is  that  under  the  terms  of  the  bequest,  as  above 
stated,  the  gift  was  to  the  brothers  and  sisters  as  a  class,  and 
that  those  only  who  were  living  at  the  termination  of  tlu-  p.:;- 
ticular  estate  given  to  the  husband,  and  the  then  surviving 
issue  of  those  dead  are  entitled  to  take ;  in  other  words,  that 
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the  gift  was  a  contingent  one,  and  vested  only  upon  the  death 
of  the  husband.  This  would  give  the  entire  residuary  estate  to 
the  exceptants  in  four  equal  shares.  The  argument  in  support 
of  this  view  has  been  pressed  with  great  vigor,  and  with  no  less 
skill.  We  have  given  it  attentive  consideration  without,  how- 
ever, being  convinced  by  it.  It  would  not  be  profitable  labor 
in  this  connection,  to  distinguish  between  the  case  in  hand, 
and  the  cases  cited  by  the  counsel  for  exceptants,  in  support  of 
his  contention.  Their  number  forbids  any  such  attempt,  and 
besides  they  are  for  the  greater  part  derived  from  English 
reports.  The  conflict  between  the  latter  and  our  own  authori- 
ties, if  it  exists,  only  shows  that  the  law  is  not  the  same  in  both 
countries. 

The  application  of  the  familiar  principle,  that  legacies  payable 
at  a  future  time  certain  to  arrive,  and  not  subject  to  condition 
precedent,  are  deemed  vested,  when  there  is  a  pei-son  in  esse  at 
the  time  of  the  testator's  death,  capable  of  taking  when  the  time 
arrives,  although  his  interest  be  liable  to  be  defeated  altogether 
by  his  own  death,  is  resisted  in  this  case,  because  it  is  contended, 
we  have  here  a  condition  precedent,  limiting  the  gift  to  those 
of  the  brothers  and  sisters  who  might  survive  the  termination 
of  the  life  estate  of  the  husband,  and  making  the  right  to  take 
contingent  upon  such  survivorship.  The  argument  in  support 
of  this  view  rests  wholly  upon  the  fact  that  the  gift  is  to  the 
brothers'  and  sisters  as  a  class,  reinforced,  as  it  is  claimed,  by 
the  further  circumstance,  that  the  clause  of  the  will  next  follow- 
ing the  gift,  provides  that  the  child  or  children  of  any  of  the 
brothers  or  sisters  "  who  may  then  be  dead,"  shall  take  and  re- 
ceive the  share  that  his  or  their  parent  would  have  taken  if 
living.  It  is  insisted  that  the  period  here  fixed  is  annexed  to 
the  gift  itself,  and  not  merely  to  its  payment ;  that  the  individ- 
uals entitled  to  take  under  this  bequest  could  not  be  ascertained 
until  after  the  determination  of  the  life  estate,  and  that  the  oc- 
currence of  such  an  uncertain  event,  as  the  survival  of  any  par- 
ticular brother  or  sister,  or  child  of  brother  or  sister,  deceased, 
being  required,  has  the  effect  to  make  the  remainder  contingent. 

Clearly,  the  mere  fact  tliat  the  bequest  is  to  a  class,  does 
not  operate  tp  postpone  its  vesting,  notvnthstanding  it  be  un- 
certain which,  if  any,  of  the  constituents  of  the  class  shall 
survive  to  enjoy  it.     In  such  case,  where  the  period  of  enjoy- 


Digiti 


ized  by  Google 


328  CAUSTENSEN'S  ESTATE. 

Opinion  of  Court  below.  [196  Pa. 

merit  is  postponed,  the  legacy  vests  at  once  upon  the  death  of 
the  testator,  m  those  objects  to  whom  the  description  then 
applies.  This  is  elementary  and  we  have  many  cases  in  our 
own  reports  illustrating  the  rule.  It  is  sufficient  to  mention 
King  V.  king,  1  W.  &  S.  205,  Chew's  Appeal,  87  Pa.  28,  and 
Ross  V.  Drake,  37  Pa.  376.  This  rule  may  be  found  stated  at 
length  and  discussed  in  2  Jarman  on  Wills,  p.  704. 

But,  it  is  ai'gued,  that  the  bequest  to  a  class,  when  consid- 
ered in  connection  with  the  subsequent  clause  which  gives  to 
the  child  or  children  of  any  of  the  class  who  may  then  be  dead, 
that  is,  dead  when  the  period  of  enjoyment  arrives,  postpones 
the  vesting,  because  the  effect  of  the  whole  bequest  is  to  make 
the  time  appointed  for  the  enjoyment  a  constituent  part  of 
the  description  or  character  of  the  objects  of  the  gift ;  just  as 
though  it  read — to  my  brothers  and  sisters  who  may  he  living 
at  the  death  of  my  husband,  and  the  children  then  living  of 
any  of  my  brothers  or  sisters  then  dead. 

The  construction  here  suggested  is  ingenious,  and  it  is  pos- 
sible that  it  correctly  expresses  the  intention  of  the  testator. 
But  this  is  far  from  sufficient;  before  it  can  avail  to  postpone 
the  vesting  of  this  legacy,  it  must  appear  plainly,  manifestly 
and  indisputably  to  be  the  construction  the  testator  intended ; 
not  resulting  from  the  application  of  artificial  rules,  but  the 
unmistakable  meaning  derived  from  the  language  used.  Such 
was  the  test  applied  in  King  v.  King,  1  W.  &  S.  206. 

Unfortunately  for  the  exceptant's  contention,  the  very  cir- 
cumstances which  they  claim  makes  then*  construction  the  true 
expression  of  testatrix's  intention,  is  regarded  by  all  the  au- 
thorities as  indicative  of  an  opposite  intent.  The  circumstance 
of  a  limitation  over  in  case  of  the  death  of  a  legatee,  whether 
single  or  one  of  a  class,  before  the  time  appointed  for  the  enjoy- 
ment, is  held  to  be  explanatory  of  the  sense  in  which  the  testa- 
tor intended  the  legatee's  interest  in  the  fund  to  depend,  on 
his  surviving  the  period  of  distribution,  namely  that  at  that 
period  it  should  become  absolute  and  indefeasible,  and  always 
in  such  case  it  vests  immediately.  This  rule  may  be  found  in 
2  Jarman  on  Wills,  p.  425 ,  and  in  the  note,  a  citation  of  many 
American  cases  in  which  it  has  been  applied.  The  authorities 
in  our  own  state  which  recognizes  this  principle  are  not  few. 

In  Manderson  v.  Lukens,  23  Pa.  32,  the  devise  was  to  the 
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\vife  during  life  or  widowhood,  and  *'  whenever  her  death  or 
marriage  should  take  place/*  it  was  to  be  equally  divided  among 
testator's  children  *'  which  may  then  be  alive,  or  who  may  have 
left  legitimate  heirs."  Two  of  the  children  died  intestate, 
without  issue.  In  deciding  the  case,  Lowrib,  J.,  says,  "  We 
cannot  treat  the  expression '  legitimate  heirs '  as  meaning  ^  issue ' 
in  the  technical  sense ;  for  we  are  sure  that  the  testator  had  no 
thought  of  creating  an  estate  tail.  Nor  can  we  substitute  the 
word  *  children  '  in  tlie  English  sense,  which  is  never  equiva- 
lent to  *  heirs '  if  by  so  doing  we  should  give  to  the  first  takers 
only  a  life  estate,  with  an  executory  devise  to  their  unborn 
children ;  for  nothing  was  further  from  the  intention  of  the  tes- 
tator than  such  an  artificial  devise  as  this.  Besides,  the  rule 
that  no  limitation  will  be  deemed  an  executory  devise  if  it  can 
be  treated  as  a  remainder,  is  too  peremptory  and  too  valuable  to 
allow  this.  We  cannot  allow  the  word  '  whenever,'  referring 
to  the  time  when  the  property  is  to  be  divided,  to  make  the 
devise  to  children  contingent ;  for  that  word,  or  its  synonyms, 
almost  always  appear  where  a  vested  remainder  is  created: 
Kerlm  v.  Bull,  1  Dall.  175 ;  Frame  v.  Stewart,  6  Watts,  436. 
Moreover,  the  rule  that  an  estate  will  not  be  construed  as 
contingent  if  it  is  at  all  practicable  to  construe  it  as  vested,  is 
quite  as  valuable  and  inflexible  as  the  one  just  cited. 

**  The  question  of  vested  or  contingent  is  not  to  be  tested  by 
the  certainty  or  uncertainty  of  obtaining  the  actual  enjoyment ; 
for  that  would  make  the  character  of  the  estate  depend,  not 
upon  the  terms  of  its  creation,  but  on  the  form  of  the  result. 
Neither  does  it  depend  upon  the  def easibility  or  indefeasibility 
of  the  right  of  possession ;  for  many  estates  are  vested  with- 
out possession,  as  well  as  with,  which  are  yet  defeasible.  If 
there  is  a  present  right  to  a  future  possession  though  that  right 
may  be  defeated  by  some  future  event,  contingent  or  certain, 
there  is  nevertheless  a  vested  estate.  An  unpossessed  estate 
is  vested,  if  it  is  certain  to  take  effect  in  possession,  by  endur- 
ing longer  than  the  precedent  estate.  Any  additional  contin- 
gency destroys  its  vested  character ;  but  in  this  case  there  is 
no  other. 

"  The  title  having  become  vested  immediately  on  the  death 
of  the  testator,  we  cannot  construe  the  words  *  who  shall  have 
left  legitimate  heirs' so  as  to  divest  it;  for  the  rule  that,  in 
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doubtful  cases,  requires  an  estate  to  be  construed,  if  possible, 
as  absolute  rather  than  defeasible,  is  quite  as  important  as  any 
that  we  have  cited.  Besides  this,  it  is  plain  that  the  very  ob- 
ject of  the  clause  was  to  prevent  the  estate  of  the  devisees  from 
being  defeated  by  their  death  during  the  precedent  estate. 
What  then  becomes  of  the  shares  of  the  two  who  died  first? 
The  clause  intending  to  provide  for  this  is  absurd  in  its  literal 
sense,  because  it  gives  the  land  to  them,  even  though  they 
should  be  dead.  The  testator  did  not  mean  this,  but  something 
that  is  reasonable.  It  is  manifest  that  he  was  thinking  that 
some  of  his  children  might  die  before  his  wife,  and  that,  if  they 
should  have  children,  these  children  ought  not  to  be  excluded 
by  the  will,  and  he  unnecessarily  inserts  a  clause  expressive  of 
this  thought.  When  the  two  children  died  without  issue,  their 
brother  Peter  inherited  their  shares." 

This  case  serves  a  much  wider  purpose  than  merely  to  illus- 
trate the  fact  that  the  couiis  accept  a  liipitation  over  as  indica- 
tive of  an  intent  that  the  legacy  shall  vest ;  it  defines  in  a  most 
unmistakable  way  the  distinction  between  vested  and  contin- 
gent legacies  ;  it  reaffirms  the  rule  that  the  word  "whenever" 
and  its  synonyms,  referring  to  the  time  when  the  property  is  to 
be  divided,  does  not  make  the  gift  contingent;  also,  the  other 
rule ;  that  an  estate  will  not  be  construed  to  be  contingent,  if 
it  is  at  all  practicable  to  construe  it  as  vested ;  and,  further,  it 
bears  so  directly  upon  the  case  in  hand,  that  with  its  aid  alone, 
every  question  suggested  by  the  former  may  be  easily  and  readily 
resolved. 

In  McGill's  Appeal,  61  Pa.  50,  the  same  doctrine  is  recog- 
nized and  applied.  So  in  McCall's  Appeal,  86  Pa.  257.  In 
this  last  mentioned  case,  the  report  of  the  auditor  is  given  vfi 
full,  and  adopted  by  the  court.  We  quote  from  it :  "  Where 
the  devise  is  to  a  person  when  or  if  he  shall  live  to  attain  a  cer- 
tain age  or  at  a  certain  age,  this  standing  alone  would  be  con- 
tingent ;  yet  if  it  be  followed  by  a  limitation  over  if  he  shall 
die  before  a  certain  age,  this  is  regarded  as  explanatory  of  the 
nature  of  the  estate,  which  it  was  intended  the  devisee  should 
take  upon  arriving  at  the  age  named,  i.  e.,  that  it  should  then 
become  absolute  and  indefeasible.  The  interest,  therefore,  in 
such  cases,  is  held  to  vest  upon  the  decease  of  the  testator. 
Where  the  devise  over  is  made  dependent  upon  the  first  devisee 
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dying  before  he  comes  of  age,  or  without  issue,  or  any  similar 
event,  it  is  considered  that  the  devise  is  equivalent  to  a  provi- 
sion that  the  first  donor  shall  take  an  immediate  vested  inter- 
est, liable  to  be  defeated  by  the  happening  of  the  contingency 
named ;  or  if  it  do  not  happen,  the  estate  then  to  become  ab- 
solute and  indefeasible." 

These  authorities  leave  it  beyond  question  that,  primarily,  a 
limitation  over  in  the  event  of  a  legatee  dying  before  the  period 
of  distribution,  without  more,  denotes  an  intention  that  the 
gift  shall  immediately  vest.  Again,  the  bequest  here  to  the 
brothers  and  sisters  is  unqualified  and  immediate.  The  effect 
of  the  subsequent  clause  is  doubtless  to  divest  the  interest  of 
any  who  died  during  the  continuance  of  the  prior  estate  leav- 
ing children.  So  much  was  intended ;  but  it  stops  there.  A 
gift  intended  to  divest  a  previous  vested  interest  is  to  be  strictly 
construed,  and  an  estate  once  vested  will  not  be  divested, 
unless  all  the  events  which  are  to  precede  the  vesting  of  a  sub- 
stituted devise  happen.  And  this  applies  as  well  in  regard 
to  events  which  respect  the  personal  qualifications  of  the  sub- 
stituted devisee,  as  those  which  are  collateral  to  him.  In  every 
case  the  original  devise  remains  in  force,  until  the  substituted 
devise  is  complete.  Thus,  if  a  devise  is  made  to  A.  to  be  di- 
vested on  a  given  event  in  favor  of  pei-sons  unborn  or  unas- 
certained, it  will  not  be  affected  by  the  happening  of  the  event 
described,  unless  also  the  object  of  the  substituted  gift  come  in 
esse  and  answer  the  qualifications  which  the  testator  has  an- 
nexed thereto:  2  Jarman  on  Wills,  p.  442.  The  author 
cites,  in  support  of  this  principle,  the  case  of  Strother  v.  But- 
ton, I  De  G.  &  J.  675,  where  the  testator  gave  to  his  daughter 
R.  1,000  pounds  to  be  invested  and  the  interest  paid  to  her 
for  life,  and  at  her  death  to  be  called  in  and  distributed  equally 
among  her  children :  "  In  case  any  lawful  children  are  living 
from  son  or  daughter,  being  dead,  the  issue  of  their  marriage, 
that  such  child  or  childi*en  shall  be  equally  entitled  to  the  part 
or  share  their  parent  would  be  entitled  to  if  they  had  been  liv- 
ing." R.  had  several  children,  of  whom  four  died  in  her  life- 
time without  issue;  and  it  was  held  that  the  shares  which 
vested  in  them  on  their  births  were  not  divested ;  for  the  gift 
in  favor  of  the  issue  of  the  children  who  had  issue,  did  not 
affect  the  shares  of  the  children  who  died  without  leaving  issue* 
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The  logic  of  this  applies  equally  to  the  two  shares  contested 
in  this  case,  that  of  William  Maurice  Johns,  who  died  during 
the  prior  estate,  leaving  one  child,  who  also  died  during  its 
continuance,  and  that  of  Samuel  Dunn  Johns,  who  died  leav- 
ing no  issue.  With  respect  to  the  former,  the  condition  sub- 
sequent was  met  when  Willie  Maurice  Johns  was  in  esse  at 
the  death  of  his  father ;  with  respect  to  the  latter,  the  condi- 
tion subsequent  never  was  met,  and  the  share  which  vested  in 
Samuel  Dunn  Johns  was  in  no  way  affected  by  the  divestiture 
in  the  other  case. 

In  Hawkins  on  Wills,  p.  240,  the  rule  is  thus  stated :  **  U 
real  estate  be  devised  to  A.,  ^if '  or  *when'  he  shall  attain  a 
given  age,  with  a  limitation  over  in  the  event  of  his  dying 
under  that  age,  the  attainment  of  the  given  age  is  held  to  be  a 
condition  subsequent  and  not  precedent,  and  A.  takes  an  im- 
mediate vested  estate,  subject  to  be  divested  upon  his  death 
under  the  specified  age.  And  if  the  devise  be  to  A.,  if  or  when 
he  shall  attain  a  given  age,  with  a  limitation  over  upon  his 
death  under  that  age  without  issue,  A.  takes  a  vested  estate, 
defeasible  only  in  the  event  of  his  death  without  issue  under 
the  specified  age.  The  rule  is  the  same  where  the  devise  is  to 
a  class."  In  a  note  to  the  text  it  is  stated  that  the  rule  ap- 
plies also  to  bequests  of  personal  property,  and  for  this  several 
English  cases  are  given  as  authority. 

Of  course,  it  will  not  be  contended  that  this  rule  obtains 
where  the  attainment  of  a  given  age,  or  the  surviving  a  given 
period,  is  made  part  of  the  description  of  the  legatee ;  but  the 
authorities  already  cited  go  to  show  that  the  single  circum- 
stance of  a  limitation  over  in  case  of  the  death  of  a  legatee, 
even  though  it  be  one  of  a  class,  and  we  have  nothing  else  in 
this  bequest,  is  not  so  descriptive,  but  explanatory  of  the  sense, 
in  which  the  testator  intended  the  legatee's  interest  in  the  fund, 
to  depend  on  his  surviving  the  period  of  distribution. 

Observing  then  the  principles  of  construction  indicated  by 
the  foregoing  authorities,  what  room  can  there  be  in  such  a 
bequest  as  that  we  are  considering,  for  an  implication  of  sur- 
vivorship? None  that  we  can  see.  This  then  brings  to  bear 
directly  upon  this  case,  the  doctrine  of  King  v.  King,  1  W.  & 
S.  207,  that  where  the  enjoyment  of  an  entire  fund  is  given  in 
fractional  parts,  at  successive  periods,  which  must  eventually 
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arrive,  the  distinction  betwixt  time  annexed  to  payment,  and 
time  annexed  to  the  gift,  becomes  unimportant.  In  such  case, 
it  is  well  settled,  that  all  the  interests  vest  together. 

Without  attempting  further  discussion  of  the  case,  we  con- 
clude that  the  legacy  to  the  brothers  and  sisters  of  the  testatrix 
vested  in  them  immediately  upon  her  death;  that  upon  the 
death  of  William  Maurice  Johns,  during  the  continuance  of 
the  prior  estate,  his  share  was  divested,  only  to  become  vested 
in  Willie  M.  Johns,  upon  whose  death,  happening  also  during 
the  continuance  of  the  prior  estate,  it  passed  to  his  legal  rep- 
resentative. It  follows  that  the  auditor  properly  distributed 
the  fund. 

And  now,  January  31,  1900,  the  exceptions  are  overruled ; 
the  report  of  the  auditor  is  confirmed  absolutely  and  th^  trustee 
is  ordered  to  pay  over  the  fund  in  its  hands  in  accordance 
therewith. 

Error  assigned  was  the  decree  of  the  court. 

0.  C.  BoicerSj  for  appellant. — This  is  a  gift  to  a  class  not  to 
individuals  by  name,  and  the  first  consideration  is,  at  what 
period  are  the  members  of  the  class  to  be  ascertained ;  at  the 
death  of  the  t^tatrix,  or  at  the  period  of  distribution  ?  We  do 
not  overlook  the  rule  that,  prima  facie,  the  class  is  to  be  ascer- 
tained at  the  death  of  the  testatrix.  This  presumption,  how- 
ever, is  frequently  overcome,  and  we  contend,  by  slighter 
expressions  than  those  contained  in  the  will  under  considera- 
tion :  Long  V.  Blackall,  3  Vesey,  486 ;  Leake  v.  Robinson,  2 
Merivale's  Chancery,  363. 

The  legacies  to  the  brothers  and  sisters  were  contingent  upon 
their  surviving  the  life  tenant :  McClure's  App.,  72  Pa.  414 ; 
Robinson  v.  Wood,  4  Jurist,  N.  S.  625 ;  O'Mahoney  v.  Burdett, 
L.  R.  7  Eng.  &  Ir.  Ap.  388. 

The  rule  in  Pennsylvania  is  that  the  same  condition  of  sur- 
vivorship applies  to  the  substituted  legatee  as  applies  to  the 
original  or  first  beneficiary :  Cascaden's  App.,  153  Pa.  170. 

Walter  K.  Sharps^  for  appellees. — The  payment  of  the  shares 
of  the  brothers  and  sisters  in  this  estate  is  not  postponed  for 
the  purpose  of  allowing  them  to  arrive  at  some  particular  age 
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or  for  the  purpose  of  enabling  them  to  fulfill  some  condition ; 
the  only  purpose  of  postponing  the  distribution  is  to  let  in  the 
life  estate  of  the  husband.  Under  these  circumstances  it  has 
been  held  by  authorities  so  numerous  that  a  citation  of  them 
would  weary  the  patience  of  the  court  that  the  rule  invoked  by 
the  appellant  has  no  application :  King  v.  King,  1  W.  &  S. 
205 ;  Chew's  App.,  37  Pa.  23 ;  McCIure's  App.,  72  Pa.  414 ; 
Ross  V.  Drake,  37  Pa.  376 ;  Strother  v.  Dutton,  1  De  Gex  & 
Jones,  675 ;  Packman  v.  Gregory,  4  Hare,  396 ;  Homer  v.  Gould, 
1  Simon's  N.  S.  540;  Crawford  v.  Ford,  7  W.  N.  C.  632; 
Smither  v.  Willock,  9  Vesey,  233 ;  Byrnes  v.  Stilwell,  103  N.  Y. 
453 ;  Mc Arthur  V.  Scott,  113  U.  S.  340 ;  Lenz  v.  Prescott,  144 
Mass.  505. 

Opinion  by  Mr.  Justice  Mbstrezat,  May  29, 1900 : 

The  clear  and  elaborate  opinion  of  the  learned  president  of 
the  court  below,  thoroughly  discussing  all  the  questions  arising 
in  the  case  and  citing  numerous  authorities  to  sustain  his  posi- 
tion, relieves  us  from  an  extended  review  of  the  questions  in- 
volved in  this  controversy.  Many  cases  in  our  own  and 
other  states  might  be  added  to  those  cited  by  the  court  which 
clearly  show  the  correctness* of  his  conclusions,  but  it  is  un- 
necessary. 

The  testatrix  devised  and  bequeathed  her  entire  estate  to  her 
executor  in  trust  to  convert  the  same  into  money  and  to  pay  the 
interest  and  income  thereof  to  her  husband,  Edward  Carstensen, 
during  his  life.  The  will  then  provides  as  follows :  "And  from 
and  after  the  decease  of  my  said  husband,  I  give,  devise,  and 
bequeath  the  whole  estate  then  remaining  to  my  brothers  and 
sisters;  the  child  or  children  of  any  of  my  said  brothers  or 
sisters  who  may  then  be  dead,  to  take  and  receive  the  share  that 
his  or  their  parent  would  have  taken  if  living." 

The  learned  counsel  for  the  appellant  contends  that  the 
ulterior  bequest  to  the  brothers  and  sisters  was  to  them  as  a 
class,  and  while  conceding  the  rule  to  be  that  prima  facie  the 
members  of  a  class  are  to  be  ascertained  at  the  death  of  the 
testatrix,  yet  he  maintains  that  the  language  used  in  Mrs.  Cars- 
tensen's  mil  is  sufficient  to  overcome  that  presumption  and  to 
show  that  at  the  time  of  distribution  is  the  date  at  which  those 
entitled  to  her  estate  are  to  be  determined.     He  therefore  in- 
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sists  that  the  interests  of  the  legatees  did  not  vest  at  the  death 
of  the  testatrix.  We  are,  however,  by  no  means  convinced  tliat 
his  interpretation  of  Mrs.  Carstensen's  will  is  the  right  one. 
The  brothers  and  sisters  of  the  testatrix  were  in  esse  at  the 
date  of  her  death,  and  the  time  when  they  were  to  come  into 
possession  of  their  legacies  was  fixed  by  the  will,  to  wit :  at  the 
death  of  Edward  Carstensen,  the  life  tenant.  The  bequest  is 
not  qualified,  but  is  absolute  and  immediate.  There  was  no 
condition  precedent  attached  to  the  gift  which  the  legatees 
were  required  to  fulfil  prior  to  receiving  the  bequest.  The 
time  fixed  by  the  testatrix  for  the  enjoyment  of  the  ulterior  in- 
terests in  her  estate  was  not  annexed  to  the  legacies  themselves 
and  was  in  no  sense  a  part  of  the  description  of  the  objects  of 
her  bounty.  The  language  of  the  will,  under  the  well  recog- 
nized rules  of  construction,  does  not  support  such  a  contention. 
It  is  evident  that  the  only  object  of  the  testatrix  in  the  postpone- 
ment of  the  distribution  of  the  estate  among  her  brothers  and 
sisters  was  the  desire  she  had  to  give  her  husband  a  life  interest 
in  it.  This  is  quite  apparent  from  the  whole  will.  We  think, 
therefore,  that  the  interest  of  the  brothers  and  sisters  was  not 
contingent  upon  their  surviving  the  life  tenant,  but  that  it 
vested  at  the  death  of  the  testatrix. 

We  cannot  agree  with  the  appellant  that  the  condition  upon 
which  the  legacies  were  liable  to  be  divested  or  defeated  was 
simply  the  death  of  the  legatees  in  the  lifetime  of  Edward 
Carstensen,  the  life  tenant.  The  divesting  contingency  was 
not  merely  the  death  of  the  legatee  during  the  continuance  of 
the  particular  estate  but  it  was  his  or  her  death  during  that 
period  leaving  a  child  or  children.  The  testatrix  in  her  will 
makes  an  absolute  bequest  to  her  brothers  and  sisters  and  then 
is  added  the  clause :  "  the  child  or  childi*en  of  any  of  my  said 
brothers  and  sisters  who  may  then  be  dead,  to  take  and  receive 
the  share  that  his  or  their  parent  would  have  taken  if  living." 
There  is  no  provision  made  in  the  will  for  the  disposition  of  the 
interest  of  any  brother  or  sister  who  might  die  prior  to  the  death 
of  the  life  tenant  without  leaving  a  child  or  children.  In  such 
an  event,  there  is  no  divestiture  of  the  title  acquired  by  the 
general  bequest.  But  should  any  of  the  brothers  or  sisters  die 
leaving  children  during  the  life  tenancy,  the  effect  would  be, 
under  the  clause  we  have  just  quoted,  to  divest  the  interest  the 
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deceased  parent  acquired  under  the  preceding  clause  of  the 
wilj.  The  substituted  legacy  would  thus  become  complete  on 
the  happening  of  this  contingency  and  the  interest  bequeatlied 
to  the  deceased  parent  would  vest  in  his  surviving  child. 

The  views  above  expressed  are  fully  sustained  by  the  au- 
thorities cited  in  the  opinion  of  the  court  below  and  they  need 
not  be  repeated  here.  They  are  likewise  confirmed  by  the  ap- 
plication of  the  well  established  rule  that  a  legacy  will  be  re- 
garded as  vested  rather  than  contingent  unless  the  language  of 
the  will  indicates  that  the  testator  had  a  different  intention. 
There  is  nothing  whatever  in  Mrs.  Carstensen's  will  that  affords 
any  ground  for  the  contention  that  she  intended  only  those  of 
her  brothers  and  sisters  and  children  of  a  deceased  brother  or 
sister  who  survived  her  husband,  to  participate  in  the  distribu- 
tion of  her  estate.  On  the  contrary,  the  language  used,  we 
think,  conveys  a  different  intention  and,  as  inteipreted  by  the 
well  known  rules  applied  in  the  construction  of  wills,  leads  to 
the  conclusion  that  the  interest  given  the  primary  legatees  in 
the  will  in  hand  was  intended  to  be  absolute  and  indefeasible, 
subject  to  be  defeated  only  by  the  death  of  the  legatee  leaving 
children  during  the  life  tenancy  of  the  first  taker. 

It  results  from  what  we  have  said  that  on  the  death  of  Wil- 
liam Maurice  Johns,  his  interest  in  his  sister's  estate  was  divested 
and  such  interest  was  thereupon  immediately  vested  in  his  son, 
Willie  M.  Johns,  who  was  his  father's  only  child  and  in  esse  at 
his  father's  death.  The  son  having  died  without  issue,  the  in- 
terest in  Mrs.  Carstensen's  estate  acquired  by  him  during  the 
tenancy  of  Edward  Carstensen  was,  after  the  latter's  death,  pay- 
able to  the  son's  legal  representative.  The  interest  of  Samuel 
Dunn  Johns  who  died  without  issue  during  the  continuance  of 
the  life  tenancy,  was  not  divested  and  hence,  in  this  distribu- 
tion, must  be  awarded  to  his  administrator. 

The  several  assignments  of  error  are  overruled  and  the  decree 
of  the  court  below  is  affirmed. 

Mb.  Justice  Mitchell  dissenting : 

I  would  reverse  this  decree.  Even  if  the  legacy  to  the  broth- 
ers and  sisters,  being  to  a  class,  vested  at  the  death  of  testatrix, 
it  vested  subject  to  the  condition  that  it  must  open  to  let  in 
after-bom  members  of  the  class,  and  equally  that  it  must  close 
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or  be  narrowed  as  to  any  member  dying  in  the  lifetime  of  the 
husband.  If  the  member  so  dying  left  issue  then  such  issue 
came  in  under  the  express  words  of  the  will,  not  by  inheritance 
but  as  purchasers  whom  no  act  of  their  ancestor  could  exclude. 
Their  mere  survivorship  of  him  divested  his  interest  if  it  was 
vested  before.  So  in  the  other  event  of  a  member  d3dng  with- 
out issue,  his  interest  was  divested  and  he  dropped  out  of  the 
distribution  by  the  necessary  intendment  that  the  gift  should 
not  go  to  any  one  else  during  the  husband's  life,  and  that  no 
brother  or  sister  should  have  any  benefit  or  control  over  it  un- 
less he  or  she  survived  the  husband.  This  actual  intent  of  the 
testatrix  being  to  me  perfectly  clear,  I  would  not  permit  any 
rules  of  construction  to  impose  a  different  artificial  or  conven- 
tional meaning  on  her  words. 


Reed  v.  Harrison. 


Landlord  afid  tenant— AUeraUotM 

Where  a  lease  gives  a  tenant  a  right  to  make  alterations,  but  provides 
that  the  building  shall  be  restored  to  its  original  condition  by  the  tenant 
at  the  expiration  of  tiie  term  if  required  by  the  lessor,  and  security  is  de- 
posited with  the  landlord  for  the  performance  of  this  provision,  the  tenant 
is  bound  to  restore  the  building  to  its  original  condition  before  he  can  de- 
mand the  return  of  the  security,  and  it  is  immaterial,  in  the  absence  of  any 
provision  in  the  lease  as  to  notice,  tliat  the  landlord  did  not  give  notice  un- 
til after  the  lease  had  expired  of  his  desire  to  have  the  restoration  made,  if 
such  notice  was  given  within  a  reasonable  time  thereafter. 

Argued  March  23,  1900.  Appeal,  No.  88,  Jan.  T.,  1900,  by 
plaintiffs,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  March  T., 
1898,  No.  1289,  on  verdict  for  defendant  in  case  of  Alan  H. 
Reed  and  George  K.  Reed,  trading  as  Jacob  Reed's  Sons  v. 
Charles  C.  Harrison.  Before  Green,  C.  J.,  McCollum,  Dean, 
Fell  and  Mestrezat,  JJ.    Affiimed. 

Assumpsit  to  recover  100  shares  of  stock  of  the  Lehigh  Val- 
ley Railroad  Company.     Before  Willson,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  gave  binding  instructions  for  defendant.  Plain- 
tiffs  appealed. 

Vol.  cxcvi— 22 
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JError  assigned  was  in  giving  binding  instructions  for  defend- 
ant. 

William  R.  Burnett^  for  appellants. — The  court  erred  in  di- 
recting a  verdict  for  defendant,  and  in  not  directing  a  verdict 
for  plaintiff. 

The  promise  was  to  do  an  act  at  a  definite  time  if  notice  had 
been  given  ;  not  to  do  an  act  at  any  time  when  notice  was  g^ven : 
Benninger  v.  Hankel,  61  Pa.  343 ;  People  v.  Blanding,  63  Cal. 
333  ;  Brown  v.  Wilkinson,  15  M.  &  W.  391;  Lord  Ranelagh  v. 
Melton,  2  Drewry  &  Smale,  278 ;  Brooke  v.  Garrod,  59  Eng. 
Ch.  R.  61 ;  Campbell  v.  London  &  Brighton  Ry.  Co.,  Eng.  Oh. 
R.,  578 ;  Kjmaston  v.  Mackinder,  47  L.  J.  Q.  B.  76;  Johnson  v. 
Stanton,  2  B.  &  C.  621 ;  Wickens  v.  Steel,  2  C.  B.  N.  S.  488; 
Nesbit  V.  Godfrey,  155  Pa.  251. 

Frank  P.  Prichard^  witii  him  John  G.  Johnson^  for  appellee. 

Opinion  by  Mr.  Justice  Mestrbzat,  May  29, 1900 : 
The  defendant  by  a  lease  dated  May  31, 1892  demised  to  the 
plaintiffs  the  rooms  at  Nos.  920  and  922  Chestnut  street  in  the 
city  of  Philadelphia  for  five  years  from  January  1,  1893.  The 
lease  contained  this  provision :  **  Permission  is  hereby  given 
the  said  lessees  during  their  occupancy  of  said  premises  to 
make  all  improvements  and  alterations  thereto  as  they  may  re- 
quire, and  to  do  all  repairs  in  and  about  the  same  at  their  own 
costs  and  expense :  provided,  the  plans  for  said  alterations 
shall  be  first  submitted  to  and  be  approved  by  the  lessor.  The 
lessees  further  agree  to  indemnify  and  save  harmless  the  lessor 
from  any  and  all  loss  or  damage  that  may  occur  by  reason  of 
said  alterations  and  improvements  and  at  the  expiration  of  tlie 
said  lease  to  place  the  buildings  in  the  same  shape  and  condi- 
tion as  they  were  at  the  time  of  the  execution  of  the  prior  lease 
made  by  the  *  Pennsylvania  Company  for  Insurance  on  Lives 
and  Granting  Annuities,'  trustees,  with  the  said  lessees  (and 
which  said  lease  has  been  assigned  to  Charles  C.  Harrison,  the 
lessor  herein  named),  if  required  so  to  do  by  the  lessor,  at  their, 
the  lessees',  own  proper  cost  and  expense  without  any  chai^ges 
or  claim  of  allowance  therefor ;  and  as  security  for  the  faithful 
performance  of  this  provision  have  deposited  with  the  said  les- 
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8or  one  hundi-ed  shares  of  the  capital  stock  of  the  Lehigh  Val- 
ley Railroad  Company  (100  shares)."   , 

During  the  continuance  of  this  lease,  the  plaintiffs  also  occu- 
pied the  premises  at  No.  918  Chestnut  street.     It  is  conceded, 
although  the  evidence  does  not  disclose  the  fact,  that  the  plain- 
tiffs made  certain  alterations  in  the  premises  by  removing  a 
part  of  the  wall  between  the  two  storerooms  at  Nos.  920  and 
922,  and  also  between  said  premises,  leased  from  defendant, 
and  those  at  No.  918,  which  were  in  the  possession  and  use  of 
the  plaintiffs.     The  provision  of  the  lease  above  quoted,  as  will 
be  observed,  permitted  the  plaintiffs  to  make  these  changes  in 
the  premises,  but  required  them  to  indemnify  the  defendant 
against  loss  by  reason  of  such  alterations  and  at  the  expiration 
of  the  lease  to  restore  the  leased  building  to  the  same  condition 
it  was  in,  at  the  time  of  a  prior  lease,  if  requii-ed  to  do  so  by 
I  the  lessor.     The  stock  was  deposited  with  the  defendant  to  se- 

cure the  performance  of  this  part  of  the  plaintiffs'  covenants. 
The  plaintiffs  notified  the  defendant  on  June  17,  1897,  that 
they  would  terminate  the  lease  on  January  1, 1898.    The  prem- 
ises were  surrendered  to  the  defendant  on  the  last  day  of 
December,  1897.    At  this  time,  the  openings  between  the  build- 
ing at  No.  918  and  the  leased  premises  had  been  closed  as  re- 
quired in  the  agreement.     But  the  wall  between  the  rooms  at 
Nos.  920  and  922  had  not  been  restored,  and  no  request  that  it 
should  be  done  had  then  been  made  by  the  defendant.     The 
plaintiffs'  messenger  who  delivered  the  keys  of  the  leased  prem- 
ises to  the  defendant's  agent  requested  the  return  of  the  Lehigh 
Valley  Railroad  stock  deposited  with  the  defendant  as  security 
for  the  plaintiffs'  performance  of  their  contract.     In  the  latter 
part  of  January,  1898,  Mr.  Burnett,  the  plaintiffs'  attorney,  re- 
quested the  return  of  the  stock  but  he  was  notified  that  it 
would  not  be  delivered  to  his  clients  until  the  wall  was  restored, 
unless  the  defendant  could  find  a  tenant  who  desired  to  use 
the  two  rooms  together.     If  such  tenant  was  not  procured, 
however,  he  was  informed  that  the  plaintiffs  must  bear  the  ex- 
pense of  restoring  the  wall.    Mr.  Burnett  said  his  clients  would 
not  agree  to  pay  the  expense  of  putting  the  building  in  its  orig- 
inal condition.    By  the  letters  of  January  22  and  31,  1898, 
from  Mr.  Harrison  to  Mr.  Burnett,  it  appears  that  the  defend- 
ant insisted  on  the  restoration  of  the  partition  wall  prior  to  the 
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deliveiy  of  the  stock  unless  it  became  unnecessary  by  reason  of 
the  premises  being  rented  to  a  tenant  who  desired  them  in 
their  then  present  condition. 

The  facts  of  the  case  are  not  disputed  and  hence  it  became 
the  duty  of  the  court  to  pass  upon  them  and  to  determine  the 
rights  of  the  parties.  The  learned  court  below  did  this,  and 
we  think  its  interpretation  of  the  contract  is  the  correct  one. 
The  construction  of  the  contract  between  the  parties,  urged 
upon  us  by  the  plaintiffs  to  support  their  right  of  recovery  is 
not  tenable.  The  sole  basis  of  their  contention  is  that  if  the 
lessor  did  not  give  notice  of  his  desire  to  have  the  partition 
wall  restored  until  after  the  lease  had  expired  it  was  then  too 
late  and  thereafter  he  could  not  insist  upon  the  restoration  of 
the  wall  by  the  plaintiffs  or  withhold  the  stock  until  it  was 
done.  The  contract,  however,  did  not  require  the  notice  to  be 
given  before  the  termination  of  the  lease.  But  it  did  provide 
that  the  building  should  be  restored  to  its  original  condition  by 
the  lessees  at  the  expiration  of  the  term.  The  lessor  had  a 
right  to  demand  that  the  lessees  comply  with  this  part  of  their 
agreement.  This  was  done  in  a  reasonable  time  after  the  ex- 
piration of  the  plaintiffs'  term.  The  testimony  shows  that  while 
the  defendant  would  not  insist  on  the  partition  wall  being  re- 
stored by  the  plaintiffs  if  he  could  secure  a  tenant  who  desired 
to  use  the  storerooms  without  it,  yet  the  notice  to  the  plain- 
tiffs was  distinct  and  positive  that  the  wall  must  be  restored 
unless  such  tenant  was  found.  Undoubtedly,  the  plaintiffs 
could  then  have  offered  to  place  the  building  in  its  original 
condition,  and  if  permission  had  been  refused  by  the  defendant 
they  could  have  demanded  the  return  of  their  stock  and  en- 
forced their  demand  by  an  action  at  law.  This  was  not  done 
and,  notwithstanding  the  notice  that  the  defendant  would  re- 
quire it  to  be  done,  the  plaintiffs,  relying  upon  the  defendant's 
failure  to  give  the  notice  before  the  expiration  of  the  term,  have 
not  3*et  complied  with  their  agreement  in  this  respect.  Until 
they  do  so  they  are  not  in  a  position  to  demand  the  return  of 
their  stock,  pledged  as  security  for  the  fulfillment  of  their  vio- 
lated contract 

The  assignments  of  error  are  overruled  and  the  judgment  is 
afi&rmed* 
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Williams  v.  Beam. 

Ejectment— Adverse  possession  of  land^Evidence^Quesixon  for  jury. 
Id  an  action  of  ejectment  where  the  defendant  claims  title  by  adverse 
possession  for  over  thirty  years,  the  case  is  for  the  jury  where  the  evidence 
for  the  defendant,  although  contradicted  in  many  particulars,  tends  to 
show  that  defendant  went  into  possession  under  a  parol  gift  from  his 
mother;  that  he  cleared  and  cultivated  a  pait  of  the  land ;  that  he  erected 
improvements  thereon,  planted  an  orchard,  generally  used  the  land  as  an 
owner  and  paid  taxes  thereon  for  twenty-one  years  prior  to  the  bringing  of 
the  suit. 

Where  a  person  takes  possession  of  land  under  a  claim  of  right  and  not 
as  an  intruder,  his  possession  of  a  part  of  the  premises  by  his  tenant  when 
he  has  temporarily  removed  from  the  rest  of  the  land,  gives  him  construc- 
tive possession  of  the  entire  tract,  and  any  other  person  farming  or  pastur- 
ing the  land  will  be  presumed  to  be  acting  in  subserviency  to  his  title. 

Argued  April  17, 1900.  Appeal,  No.  403,  Jan.  T.,  1899,  by 
plaintiffs,  from  judgment  of  C.  P.  Clearfield  Co.,  Sept.  T., 
1898,  No.  117,  on  judgment  for  defendant,  in  case  of  Adeline 
Williams,  Lydia  Beightol,  Esther  Ann  Markle  and  McClain 
Beam,  by  his  committee,  Henry  Hoover,  v.  Nathan  Beam.  Be- 
fore Gkeen,  C.  J.,  McCoLLUM,  Dean,  Beown  and  Mestee- 
ZAT,  J  J.     Affirmed. 

Ejectment  for  an  undivided  four  fifths  of  a  tract  of  land  in 
Cooper  township.  -  Before  Gordon,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  charged  in  part  as  follows : 

[Another  important  question  for  your  consideration  is, 
when  the  possession  commenced,  because  there  is  some  evi- 
dence here  of  the  use  of  a  portion  of  this  land  by  Daniel  Beam, 
the  father,  in  1867  and  1868.  It  is  in  evidence  that  he  had 
com  in  one  of  the  fields,  at  least  in  the  year  of  1867,  which  was 
planted  before  the  alleged  parol  gift,  and  that  in  the  next  spring, 
the  spring  of  1868,  he  put  out  the  cornstalks  in  oats  and  har- 
vested that  fall.  The  evidence  is  silent  as  to  whether  or  not 
the  father  accounted  to  his  son  for  any  share  of  that  crop. 
This  is  not  evidence  of  any  entry.     What  the  father  did  there 
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would  not  be  such  an  entry  upon  the  property  as  would  toll  or 
stop  the  running  of  the  statute,  but  it  bears  upon  the  question 
of  the  defendant's  continuity  of  possession.  Were  the  father's 
acts  there  such  as  to  prevent  his  possession  being  adverse  un- 
til after  all  that  work  was  done  ?  Whether  it  did  or  did  not, 
you  must  judge  from  all  the  facts  and  circumstances  in  the 
case.  Is  there  any  evidence  here  indicating  that  at  the  time  the 
father  thus  used  that  part  of  the  land,  that  the  defendant  was 
not  claiming  the  farm  as  his  own,  outside  of  the  timber,  which 
is  conceded  to  belong  to  the  father.  Did  the  defendant,  during 
the  years  1867  and  1868,  even  while  the  father  was  there  using 
the  land  to  a  certain  extent  during  all  that  time,  claim  to  own 
the  land  by  virtue  of  the  parol  gift  to  him.  Was  the  father's 
use  of  it  by  his  permission,  or  was  it  mutually  agreeable.  If 
it  was  by  permission  of  the  defendant,  and  if  during  his  use  of 
it,  in  the  manner  indicated,  the  defendant  still  claimed  to  be 
the  owner,  it  would  not  destroy  the  continuity  of  his  posses* 
sion.]  [1] 

[And  next,  it  is  is  important  for  the  jury  to  consider 
whether  his  possession  and  claim  of  ownership  was  continuous 
from  the  time  it  was  taken.  First,  did  it  commence  at  or  be- 
foi-e  June  8,  1868,  which  was  thirty  yeai-s  before  the  bringing 
of  the  suit?  Second,  having  commenced  then,  if  it  did,  did  it 
continue  down  to  the  time  the  suit  was  brought?  It  is  claimed 
on  behalf  of  the  plaintiffs  that  it  did  not ;  that  in  the  year  1871 
the  defendant  left  that  possession  and  went  to  Missouri,  remain- 
ing there  two  years  and  some  months,  and  that  while  he  was 
gone,  a  portion  of  this  land  was  in  the  use  and  occupancy  of  the 
father.  Now,  it  is  proper  for  you  to  consider  when  the  defend- 
ant left  whether  it  was  with  an  intention  upon  his  part  to  aban- 
don the  farm.  Did  he  surrender  his  possession  in  whole  or  in 
part?  Did  Daniel  Beam  enter  under  a  claim  of  right?  Of 
coui-se,  this  was  a  long  time  ago  and  there  is  no  evidence  here 
as  to  the  terms  and  conditions  upon  which  Daniel  Beam  entered, 
his  purpose  in  entering,  whether  it  was  under  any  claim  of 
ownership  in  him  or  his  wife,  and  you  must  judge  of  all  this 
from  all  the  facts  and  circumstances.  Among  other  circum- 
stances you  must  judge  of  what  was  done  by  Nathan  Beam,  the 
defendant,  when  he  returned  from  the  West,  and  what  was  done 
by  the  father  and  mother  upon  his  return,  whether  on  his  return, 
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he  took  possession,  and  whether  the  father  and  mother  entered 
any  protest  of  any  kind  against  it.]  [2] 

[And,  as  we  said  before,  it  is  proper  for  you  to  take  into  con- 
sideration in  this  case  the  testimony  as  to  the  use  of  the  old 
fields,  which  it  is  claimed  and  it  seems  from  the  evidence  was  not 
included  in  the  lease  from  the  defendant  to  Taylor.  But  just 
under  what  terms  and  by  what  arrangement  Daniel  used  and 
cultivated  these  fields,  if  he  did,  it  does  not  appear  by  the  testi- 
mony. Did  the  defendant  leave  under  circumstances  indicat- 
ing an  intention  on  his  part  to  still  retain  possession  ?  It  is  not 
necessary  that  he  be  there  on  the  premises  all  the  time.  It  was 
competent  for  him  to  leave,  either  temporarily  or  for  good,  pro- 
vided he  put  somebody  there  to  represent  him,  to  hold  the  pos- 
session adverse,  continued  and  hostile  for  him.  Did  he  do  this  ? 
It  is  competent  for  a  man  thus  claiming  title,  and  while  he  is 
claiming  title  by  adverse  possession,  to  leave  the  possession 
temporarily  as  in  the  case  read  in  your  hearing  where  a  party 
left  on  account  of  a  flood ;  or,  a  man  might  leave  his  home  in 
order  to  go  to  the  woods,  and  take  his  family  and  all  his  stock 
with  him  temporarily,  to  carry  on  a  lumbering  operation,  intend- 
ing when  the  job  was  through  to  return  again  to  his  home. 
Such  an  act  on  his  part  would  not  break  the  continuity  of  liis 
possession,  it  would  not  furnish  any  evidence  of  an  abandon- 
ment of  the  property  by  him.]   [3] 

[It  is  claimed  on  the  part  of  the  defendant  here  that  when 
he  left  he  did  not  intend  to  abandon  the  possession,  but  that  lie 
put  it  in  charge  of  his  tenant,  and  what  the  tenant  did  in  his 
absence  furnished  notice  to  the  former  owners.  The  evidence 
shows  that  he  returned  some  time  in  the  year  of  1873,  but  did 
not  at  once  go  into  possession  of  this  property  because  it  was  oc- 
cupied by  the  tenant  and  he  continued  to  occupy  it  until  the 
termination  of  his  lease,  and  then  the  defendant  retook  posses- 
sion.] [4] 

[It  is  proper  for  the  jury  to  consider  the  act  of  the  tenant 
and  of  the  father  pertaining  to  the  use  of  the  property  during 
the  time  of  the  defendant's  absence ;  whether  that  use  was  per- 
missive or  whether  it  was  not.  If  it  was  permissive,  if  Daniel 
used  those  fields  by  the  permission  of  the  defendant,  it  would 
not  break  the  continuity.  Well  now,  gentlemen  of  the  jury, 
there  is  no  direct  evidence,  or  evidence  in  fact  of  any  kind,  as 
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we  recollect  it,  in  the  case  bearing  upon  that  question.  As  'we 
said,  pertaining  to  the  other  matter,  it  is  a  long  time  ago.  The 
defendant's  mouth  is  sealed  here  on  account  of  the  death  of  his 
mother ;  he  cannot  testify  to  anything  that  occurred  during  her 
lifetime,  except  wliat  occuiTed  with  persons  who  are  now  living 
and  who  have  gone  upon  the  stand  and  testified  against  him, 
and  you  must  pass  upon  it  by  considering  all  the  facts  and  cir- 
cumstances in  the  case.]   [6] 

Verdict  and  judgment  for  defendant.     Plaintiffs  appealed. 

Errors  aBsigned  among  others  were  (1-5)  above  instructions, 
quoting  them. 

Joseph  B.  McEnally^  with  him  Daniel  TF.  Mc  Curdy ^  for  aj>- 
pellants. — To  give  title  under  the  statute  of  limitations,  the 
possession  of  the  disseizor  must  be  actual,  visible,  notorious, 
distinct,  hostile  and  continued  for  the  period  of  twenty-one 
years  :  Hawk  v.  Senseman,  6  S.  &  R.  23 ;  DeHaven  v.  Landell, 
31  Pa.  120 ;  Hole  v.  Rittenhouse,  25  Pa.  493.  In  a  case  like 
tlie  present,  owing  to  the  plaintiffs'  disabilities,  thirty  years' 
continuous,  adverse  possession  is  required :  Hunt  v.  Wall,  75 
Pa.  413. 

The  possession  must  be,  not  only  hostile,  but  continued  and 
exclusive,  and  for  the  purposes  of  residence  or  cultivation  : 
Wheeler  v.  Winn,  53  Pa.  131 ;  Long  v.  Mast,  11  Pa.  189. 

The  sufficiency  of  the  title  shown  is  a  matter  of  law  for  the 
court.  Its  existence  is  for  the  jury  where  there  is  sufficient 
evidence  to  justify  the  submission  of  that  question  to  the  jury : 
DeHaven  v.  Landell,  31  Pa.  120 ;  Hood  v.  Hood,  2  Grant,  239 ; 
Gilchrist  V.  Rogers,  6  W.  &  S.  488 ;  Union  Canal  Co.  v.  Young, 
1  Wharton,  427. 

The  standard  is  higher  where  the  son  claims  title  by  the  stat- 
ute of  limitations  against  his  parent,  than  where  such  claim  is 
made  by  a  stranger :  Poorman  v.  Kilgore,  26  Pa.  366 ;  Bannon 
V.  Brandon,  34  Pa.  263. 

Where  the  question  is  one  of  title  under  the  statute  of  Umi- 
tations,  the  necessary  conclusion  from  the  decisions  is,  that  if 
the  evidence  as  a  whole,  upon  any  reasonable  view  that  may 
be  taken  of  it,  does  not,  in  the  judgment  of  the  court,  furnish 
that  clear,  definite  and  affirmative  proof  of  every  essential  ele- 
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mentof  title  which  the  law  requires,  then  the  court  should  not 
submit  that  case  to  the  jury,  but  should  instruct  the  jury  that 
the  evidence  is  insufficient. 

Where  the  charge  of  the  court  as  a  whole  tends  to  mislead 
the  jury,  it  is  error :  Penna.  R.  Co.  v.  Berry,  68  Pa.  272 ; 
Washington  Mut.  Fire  Ins.  Co.  v.  Rosenberger,  3  W.  N.  C.  16 ; 
Bisbing  v.  The  Third  National  Bank,  93  Pa.  79  ;  Tieta  v.  PhUa. 
Tradition  Co.,  169  Pa.  516 ;  Sproat  v.  The  Directors  of  the  Poor, 
145  Pa.  598 ;  Potts  v.  Jones,  140  Pa.  48. 

Lavid  L.  Krebs  and  Smith  V.  Wilson^  for  appellee. — The 
true  rule  governing  this  case  on  the  question  of  the  gift  and 
adverse  possession  under  it,  is  settled  by  the  case  of  Campbell 
V.  Braden,  96  Pa.  388.  See  also  Moreland  v.  Moi^land,  121  Pa. 
576,  Ewing  v.  Ewing,  96  Pa.  381,  and  Graham  v.  Craig,  81* 
Pa.  465. 

The  case  was  a  proper  one  to  submit  to  a  jury :  Handley  v. 
Barrett,  176  Pa.  246 ;  Griffin  v.  Mulley,  167  Pa.  341 ;  Thomp- 
son  V.  Kauffelt,  110  Pa.  209 ;  McMasters  v.  Bell,  2  P.  &  W. 
180 ;  Hart  v.  Can-oil,  85  Pa.  508. 

The  plaintiffs  are  barred  by  the  act  of  1856 :  Hunt  v.  Wall, 
75  Pa.  413 ;  Pratt  v.  Eby,  67  Pa.  402 ;  Hogg  v.  Ashman,  83 
Pa.  80 ;  Warn  v.  Brown,  102  Pa.  353 ;  Updegrove  v.  Blum, 
117  Pa.  259;  Boyd  v.  Weber,  193  Pa.  651. 

Opinion  by  Mr.  Justice  Mestrezat,  May  29, 1900: 

This  was  an  action  of  ejectment  for  the  undivided  four  fifths 
of  a  tract  of  land  in  Cooper  township,  Clearfield  county,  con- 
taining 101  acres  and  57  perches,  brought  by  four  of  the  five 
children  of  Susanna  Beam,  deceased,  against  Nathan  Beam,  the 
remaining  son.  The  phiintiffs  claimed  as  heirs  of  decedent, 
who  became  the  owner  of  the  premises  in  dispute  in  1856,  and 
died  intestate  in  1885.  The  defendant  on  the  trial  set  up  title 
in  himself  by  adverse  possession  for  more  than  thirty  years 
prior  to  the  time  the  suit  was  brought. 

The  case  was  tried  with  great  care  by  the  learned  trial  judge, 
and  notwithstanding  the  numerous  assignments  of  error,  we  are 
not  convinced  that  the  plaintiffs  have  any  substantial  grounds 
of  complaint 

The  errors  assigned  are  to  the  charge  of  the  coui*t  and  its  an- 
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swers  to  the  points  for  charge.  Some  of  the  points  presented 
by  the  plaintiffs  practically  asked  the  court  to  withdraw  the 
case  from  the  jury  and  to  direct  a  verdict  for  the  plaintiffs. 

The  refusal  of  these  points  constitutes  the  principal  error  al- 
leged and  the  only  one  requiiing  any  special  notice.  While  the 
testimony  might  have  been  stronger  and  more  satisfactory  as 
to  the  claim  under  which  the  defendant  entered  upon  the  prem- 
ises and  as  to  his  continuity  of  possession  thereafter,  yet  it, 
with  the  evidence  as  to  the  adverse  possession,  was  sufficient 
to  go  to  the  jury  and,  if  believed  by  them,  to  warrant  a  verdict 
for  the  defendant. 

To  show  that  the  defendant  went  into  possession  of  the  prem- 
ises under  a  parol  gift  of  his  mother,  witnesses  were  called  who 
testified  to  declarations  of  Mrs.  Beam  that  she  had  purchased 
the  place  for  her  son  and  had  given  it  to  him.  At  least  one  of 
defendant's  witnesses  who  testified  that  he  heard  Mrs.  Beam 
say  she  had  given  the  farm  to  her  son,  fixed  the  date  of  his  conver- 
sation with  her  in  the  fall  of  1867.  This  was  supplemented  by 
testimony  that  in  1880,  Mrs.  Beam  desired  to  execute  and  de- 
liver a  deed  for  a  nominal  consideration  to  her  son  for  the  prem- 
ises. 

The  character  of  defendant's  possession  of  the  land  was  shown 
by  many  witnesses  who  testified  that  he  erected  a  log  house  on 
it  and  removed  into  the  house  in  the  fall  of  1867 ;  that  he  re- 
sided there  until  1871  when  his  tenant  took  possession  of  a  part 
of  the  land  and  farmed  it  and  he  removed  West,  where  he  re- 
mained till  the  latter  part  of  1873  when  he  returned  and,  at 
the  expiration  of  the  tenant's  lease  in  the  spring  of  1874,  re- 
moved again  to  the  premises  where  he  has  since  resided.  Tes- 
timony was  also  adduced  to  show  that  he  had  cleared  and  cuL 
tivated  part  of  the  land  and  that  since  the  erection  of  the  log 
house  on  the  premises,  he  had  built  two  other  houses,  a  bam, 
a  granary  and  shed  on  the  farm,  had  erected  fences,  planted  an 
orchard  and  used  the  woodland  as  farmers  usually  use  such 
lands.  There  was  also  evidence  of  the  assessment  of  taxes  on 
the  property  in  defendant's  name  from  1876  to  1898  and  of  the 
payment  of  the  taxes  by  him  from  1877  until  1898.  Declarations 
of  ownership  as  a  gift  from  his  mother  by  him  since  he  took 
possession  of  the  land  in  1867,  also  declarations  by  Mrs.  Beam 
of  his  ownership  as  well  as  the  reputation  of  his  ownership  of 
the  land  in  the  neighborhood  were  testified  to  by  witnesses. 
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The  appellee  maintains  that  the  above  and  other  testimony 
in  the  case  show  that  he  entered  upon  the  whole  tract  in  the 
fall  of  1867  in  pursuance  of  a  parol  gift  of  his  mother;  that 
since  that  date  he  has  had  the  continuous  and  exclusive  con- 
trol and  possession  of  the  entire  farm,  and  that  his  possession 
for  more  than  thirty  years  prior  to  the  time  suit  was  brought 
was  actual,  continuous,  adverse,  visible  and  hostile. 

To  meet  the  defense  set  up  by  Nathan  Beam,  the  plaintiffs 
introduced  testimony  on  the  trial  of  the  cause  to  show  that  the 
defendant  removed  to  the  land  by  permission  of  his  mother  as 
a  temporary  place  of  residence  and  not  under  a  parol  gift  by 
her;  that  he  was  not  to  cut  timber  except  where  the  land  was 
being  cleared ;  that  what  the  defendant  did  on  the  property, 
prior  to  his  going  to  Missouri,  was  only  what  his  mother  per- 
mitted him  to  do ;  that  the  improvements  he  made  were  of  an 
ordinary  character,  such  as  were  necessary  for  his  use  of  the 
premises  and  such  as  he  might  be  expected  to  make  if  residing 
there  by  consent  of  his  mother ;  and  that,  during  the  time  the 
defendant  was  in  the  West,  his  father  and  mother  pastured  a  part 
of  the  land.  The  plaintiffs  also  offered  evidence  of  the  defend- 
ant's declarations  and  admissions  that  his  possession  was  not  ad- 
verse, but  permissive  and  that  he  abandoned  the  premises  when 
he  went  West  in  1871 .  The  land  was  assessed  to  Mrs.  Beam  and 
she  paid  the  taxes  thereon  until  1877. 

It  is,  therefore,  claimed  on  the  part  of  the  appellants  that  the 
testimony  was  insuflBcient  to  show  that  the  defendant  had  the 
exclusive,  adverse  and  continuous  possession  of  the  land  for 
thirty  years  prior  to  the  commencement  of  this  suit,  and  that 
the  court  should  have  so  instructed  the  jury.  It  is  very  stren- 
uously urged  that,  from  1871  to  1874,  the  defendant  did  not 
have  possession  of  the  premises,  except  the  eight  or  ten  acres 
occupied  by  J.  K.  Taylor,  the  defendant's  tenant.  Mr.  Taylor 
testified,  inter  alia,  that  in  the  spring  of  1871  he  leased  of  the  de- 
fendant "  a  wheat  field  and  his  clearing  "  on  the  farm  for  three 
years,  and  that  during  that  period  he  farmed  one  of  the  fields 
for  two  years  under  Daniel  Beam,  Mrs.  Beam's  husband.  This, 
taken  in  connection  with  the  fact  that  Mr.  and  Mrs.  Daniel  Beam 
pastured  and  farmed  a  part  of  the  premises  in  1871  and  1872 
shows,  it  is  alleged,  an  abandonment  of  the  premises  during 
those  years  by  the  defendant. 
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We  have  directed  attention  to  the  main  features  of  the  tes- 
timony and  while  it  is  very  conflicting  and  would  justify  a  ver- 
dict for  either  side  of  the  controversy,  it  is  apparent  that  the 
court  could  not  withdraw  it  from  the  jury  and  direct  a  verdict 
for  the  plaintiffs.  The  defense  was  the  statute  of  limitations. 
It  is  not  claimed  that  the  entry  upon  the  premises  in  1867 
by  the  defendant  was  tortious,  but  it  is  conceded  by  both  par- 
ties that  whatever  possession  of  the  property  the  defendant  had 
was  a  gift  by  his  mother.  The  plaintiffs  claimed  that  he  was 
permitted  to  occupy  the  premises  temporarily,  while  the  defend- 
ant contended  that  his  permission  to  occupy  the  land  was  by 
an  absolute  gift  of  it  which  was  the  inception  of  his  title.  There 
was  evidence  to  submit  to  the  jury  that  defendant  entered  upon 
the  land  in  1867  and  also  evidence  of  declarations  of  Mrs.  Beam 
in  that,  and  subsequent  years,  that  she  had  given  the  land  to 
her  son.  If  this  testimony  was  believed,  the  jury  would  have 
been  warranted  in  concluding  that  his  entry  in  1867  was  in 
pursuance  of  a  parol  gift  in  fee  of  the  premises  in  dispute. 
This  conclusion  would  be  strengthened  by  the  fact  that  the  de- 
fendant's right  to  the  possession  of  the  premises  was  never  chal- 
lenged by  Mrs.  Beam  or  her  husband,  and  that  she  evinced  a 
desire  to  deliver  to  her  son  a  deed  conveying  to  him  the  prem- 
ises. The  character  of  the  defendant's  possession  might  well 
have  been  found  to  be  adverse  and  exclusive  under  the  evidence 
submitted. 

In  determining  the  question  of  the  continuity  of  possession 
and  the  alleged  abandonment  of  the  land  from  1871  to  1874, 
the  character  of  the  defendant's  entrance  upon  the  premises  is 
material.  If  the  jury  found  that  Nathan  Beam  entered  under 
a  parol  gift  of  the  land,  he  then  took  possession  of  it  under  a 
claim  of  right  and  not  as  an  intruder.  We  think  the  jury  was 
justified  under  the  evidence  in  finding  that  Taylor  was  the  de- 
fendant's lessee  of  the  part  of  the  land  held  by  him  during 
Beam's  absence  in  Missouri.  If  this  be  true,  then  the  defend- 
ant's possession  of  the  part  of  the  premises  by  his  tenant  would 
give  him  constructive  possession  of  the  entire  tract  and  any 
other  person  farming  or  pasturing  the  land  would  be  presumed 
to  be  acting  in  subserviency  to  his  title.  The  fact  that  the 
father  and  mother  of  the  defendant  made  no  objection  to  his  use 
and  occupancy  of  the  premises  after  his  return  from  the  West, 
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would  be  evidence  of  a  recognition  by  them  of  title  in  the  de- 
fendant and  that  their  use  of  the  premises  in  his  absence 
was  with  his  permission.  They  never  sought  to  evict  him  by 
legal  proceedings  or  otherwise,  although  his  mother  lived  eleven 
years,  and  his  father  twenty-four  years,  after  he  returned  to 
the  premises  in  1874.  A  jury,  with  all  the  facts  before  it,  has 
said  that  they  intended  their  son  to  have  a  fee  simple  title  to 
the  premises,  and  we  are  not  convinced  that  it  erred. 

The  assignments  of  error  are  overruled,  and  the  judgment  is 
af&rmed. 


Dixon  V.  Fuller. 

Ejectmera^DescripHan  of  land—Evidence— Findings  of  referee, 
lo  an  action  of  (ejectment  tried  by  a  referee,  the  uncontnidieted  evidence 
showed  that  in  1871,  a  firm  became  the  equitable  owners  of  the  south  half 
of  a  tract  of  land.  The  deed  for  this  tract  was  not  executed  to  the  firm 
until  Septembers,  1888.  In  1871  the  firm  agi*eed  in  writing  to  sell  the 
undivid^  half  of  the  land,  and  in  1881,  executed  a  deed  for  the  divided 
one  half.  The  uncontradicted  evidence  showed  that  in  all  these  transac- 
tions the  parties  intended,  to  convey  the  divided  half,  and  that  the  undi- 
vided half  referred  to  in  the  agreement  of  1871  was  a  mistake.  Held, 
that  the  evidence  was  sufficient  to  sustain  a  finding  of  fact  by  the  referee 
that  the  laud  intended  to  be  conveyed  was  the  south  half  of  the  land. 

Mortgage — Purchase  money — Exchange  of  land. 

Where  two  parties  agree  to  an  exchange  of  lands  and  the  second  party 
agrees  to  lend  to  the  first  party  a  sum  of  money  secured  by  a  mortgage  on 
the  land  conveyed  by  the  first  party,  to  pay  for  an  outstanding  interest  in 
the  land  conveyed  to  the  second  paiiy,  the  money  represented  by  the 
mortgage  is  not  purchase  money. 

Argued  April  18, 1900.  Appeal,  No.  85,  Jan.  T.,  1900,  by 
defendants,  from  order  of  C.  P.  Clearfield  Co.,  Sept.  T., 
1892,  No.  166,  sustaining  exceptions  to  report  of  referee  in 
case  of  J.  A.  Dixon  and  Eve,  his  wife,  v.  Sidney  Fuller,  W.  C. 
Pentz  and  H.  L.  Dunlap.  Before  Green,  C.  J.,  McCollum, 
Dean,  Bbown  and  Mestrezat,  JJ.    Reversed. 

Ejectment  for  a  tract  of  land  in  Sandy  township. 
Exceptions  to  report  of  referee. 
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The  referee,  W.  B.  Bigler,  Esq.,  reported  as  follows: 

CONCLUSIONS  OF  FACT. 

1.  On  September  2, 1869,  Jas.  T.  Leonard  and  wife  conveyed 
to  W.  D.  J.  Marlin  ninety-three  acres  of  land  in  Brady,  now 
Sandy,  township,  Clearfield  county,  Penna. 

2.  In  1871  or  1872,  Sidney  Fuller,  C.  M.  Garrison  and  J.  N. 
Garrison  became  the  ownei-s  by  purchase  from  W.  D.  J.  Marlin 
of  the  south  half  of  the  above  ninety-three  acres  and  containing 
forty-six  acres  more  or  less.  The  deed  for  this  forty-six  acres 
was  not  executed  by  Marlin  to  Fuller  and  Garrison  until  Septem- 
ber 8, 1888. 

3.  On  March  1, 1871,  John  F.  O  verdorflf  by  agreement  in  writ- 
ing with  Sidney  Fuller  agreed  to  sell  and  convey  to  said  Ful- 
ler a  tract  of  land  in  Brady  township  and  a  lot  in  West  Liberty. 
In  consideration  whereof  said  Fuller  agreed  to  sell  and  convey 
to  John  F.  Overdorff  the  undivided  half  of  what  is  known  as 
the  Marlin  lot,  reserving  the  timber,  and  in  addition  to  pay  to  him 
$100. 

4.  The  Marlin  lot  is  the  ninety-three  acres  above  described 
in  the  deed  from  Leonard  to  Marlin. 

5.  At  the  time  of  making  the  above  agreement  Fuller  and 
his  firm  were  the  owners  of  the  divided  half  of  ninety-three 
acres  instead  of  the  undivided  half. 

6.  On  October  26,  1881,  S.  Fuller  and  wife,  C.  M.  Garrison 
and  wife  and  J.  N.  Garrison  and  wife  conveyed  the  forty-six- 
acre  tract,  and  being  the  land  in  controversy,  to  Sarah  Ann 
Overdorff,  the  wife  of  John  F.  Overdorff. 

7.  We  find  from  the  evidence  that  this  is  the  same  land  as 
described  in  the  agreement  as  the  undivided  half  of  the  Marlin 
lot  and  this  deed  was  made  to  Sarah  Ann  Overdorff  by  direction 
of  John  F.  Overdorff,  her  husband,  and  was  made  in  execution 
of  the  contract  of  March  1, 1871. 

8.  On  the  same  day  Sarah  Ann  Overdorff  and  husband  exe- 
cuted a  mortgage  on  the  land  to  Sidney  Fuller  for  the  sum  of 
$400.  Tliis  money  was  obtained  and  used  to  pay  Elizabeth 
Solida,  a  sister  of  J.  F.  Overdorff,  for  her  interest  in  the  tract  of 
land,  which  J.  F.  Overdorff  in  the  agreement  of  March  1, 1871, 
had  bound  himself  to  sell  and  convey  to  Sidney  Fuller. 

9.  Prior  to  this  time,  to  wit :  on  February  13, 1877,  judgment 
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was  entered  in  the  common  pleas  of  Clearfield  county,  against 
John  F.  OverdorfE  and  in  favor  of  C.  D.  Evans  &  Brother 
to  No.  273,  March  term,  1877,  in  the  sura  of  191.85. 

10.  On  August  12,  1878,  execution  was  issued  on  this  judg- 
ment, and  a  levy  was  made  on  the  defendants'  interest  in  the 
whole  tract  of  ninety-three  acres,  inquisition  held  and  property 
extended  at  a  rental. 

11.  On  February  2,  1882,  a  scire  facias  was  issued  to  March 
term,  1882,  and  the  judgment  was  revived  in  the  sum  of  $150.25. 

12.  A  vend.  ex.  was  issued  on  October  26,  1885,  and  the 
land  was  sold  by  the  sheriff  on  December  19,  1885,  to  Sidney 
Fuller  for  the  sum  of  $115,  and  by  deed  bearing  date  Decem- 
ber 23, 1885,  and  acknowledged  in  open  court  May  13,  1886, 
R.  N.  Shaw  conveyed  the  same  to  Sidney  Fuller. 

13.  On  May  3, 1885,  Sarah  Ann  Overdorff  and  Jno.  Overdorfif 
conveyed  this  property  to  Eve  Dixon  and  exchange  thereof, 
the  said  Eve  Dixon  and  Jas.  Dixon,  her  husband,  conveyed  to 
Sarah  A.  Overdorff  a  tract  of  land  in  Penn  township,  same 
county. 

14.  It  was  the  understanding  and  agreement  between  the 
parties  to  this  exchange  that  the  Dixons  were  to  pay  to  Sidney 
Fuller  the  amount  of  his  claim  against  the  Overdorff  property, 
Mr.  Dixon  having  prior  to  the  date  of  the  deed  called  on  Mr.  Ful- 
ler to  ascertain  the  amount  of  his  claim  and  to  arrange  for  the  pay- 
ment of  the  same.  There  was  some  conflicting  testimony  as  to 
the  amount  of  his  claim  and  as  to  the  information  of  the  amount 
furnished  to  Mr.  Dixon.  Dixon  admitted  that  he  was  to  pay 
the  mortgage,  but  we  find  from  the  weight  of  evidence  that 
the  amount  of  Mr.  Fuller's  claim  was  about  $600,  being  the 
amount  of  the  moiiigage  and  the  amount  of  the  purchase  at 
sheriff's  sale,  and  that  Dixon  was  so  informed  by  both  Fuller 
and  Mrs.  Overdorff. 

15.  We  further  find  as  a  fact  that  the  plaintiffs  have  never 
paid  to  Mr.  Fuller  any  portion  of  this  claim  nor  made  any  ten- 
der to  him  of  the  amount  or  any  part  thereof.  On  February  19, 
1887,  Sidney  Fuller  and  wife  conveyed  this  ti-act  of  land  for 
the  consideration  of  $600  expressed  therein,  to  W.  C.  Pentz, 
and  W.  C.  Pentz  by  articles  of  agreement  on  February  24, 1887, 
sold  the  same  to  H.  L.  Dunlap;  and  on  June  7,  1892,  Eve 
Dixon  and  Jas.  A.  Dixon  brought  this  action  of  ejectment 
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against  Sidney  Fuller,  W.  C.  Pentz  and  H.  L.  Dunlap  for  the 
possession  of  this  land. 

CONCLUSIONS  OF  LAW. 

1.  That  the  judgment  of  Evans  and  Brother  against  John  F. 
Overdorfif  was  a  lien  upon  the  equitable  interest  of  said  Over- 
doi-fif  in  the  land  purchased  by  him  from  S.  Fuller,  by  the  agree- 
ment of  March  1, 1871. 

2.  That  the  title  vested  in  Mrs.  Overdorff  by  the  deed  from 
Fuller  of  October  26, 1881,  was  subject  to  the  lien  of  the  Evans 
judgment. 

3.  That  the  sheriff's  sale  of  the  John  Overdorff  interest  in 
the  land  was  regular  and  valid  and  it  divested  the  title  of  Mrs, 
Overdorfif  to  the  land,  which  she  had  acquired  by  the  Fuller 
deed. 

Sidney  Fuller,  the  grantor  of  Mrs.  Overdorfif,  having  become 
the  purchaser  of  the  land  at  sherifif's  sale,  the  questions  arise 
whether  such  purchase  does  not  inure  to  the  benefit  of  Mrs. 
Overdorfif,  and  whether  by  reason  of  his  legal  relation  to  her  as 
grantor,  he  can  set  up  this  subsequently  acquired  title  against 
her  or  her  grantees.  The  well  known  principles  of  law  on 
which  is  founded  the  doctrine  of  estoppel  by  deed,  is  invoked 
by  the  plaintiffs  as  applicable  to  this  case  as  follows :  "  That 
where  a  party  conveys  land  to  which  he  had  no  title,  or  a  de- 
fective title,  and  afterwards  acquired  a  good  title,  that  title  im- 
mediately inures  to  the  benefit  of  the  grantee."  And  as  a 
further  statement  of  the  same  principle,  that  if  one  conveys 
land  with  a  covenant  of  warranty  against  all  lawful  claims  and 
demands,  he  cannot  be  allowed  to  set  up  against  his  grantee  or 
those  claiming  under  him  any  title  subsequently  acquired  by 
him  by  purchase  or  otherwise.  That  such  new  title  will  inure 
by  way  of  estoppel,  to  the  use  and  benefit  of  his  grantee,  his 
heirs  and  assigns.  These  principles  are  founded  on  equity 
and  justice  as  it  L9  not  just  or  right  that  a  party  should  be  per- 
mitted to  hold  or  recover  an  estate  in  violation  of  his  own  cove- 
nant. 

The  plaintiffs  contend  that  the  judgment  of  Evans,  being  an 
incumbrance  on  the  land,  at  the  time  of  Fuller's  conveyance  to 
Mrs.  Overdorfif,  she  is  protected  against  this  sherifiPs  title  in 
the  hands  of  Sidney  Fuller  by  the  covenants  both  express  and 
implied  in  her  deed. 


Digiti 


ized  by  Google 


DIXON  V.  FULLER.  353 

1900.]  Referee's  Report. 

We  do  not  think  the  principles  of  law  above  stated  nor  the 
doctrine  of  estoppel  by  deed  is  applicable  to  this  case.  Sidney  . 
Fuller's  title  was  a  good  title  (or  was  made  good  by  subsequent 
conveyances  to  him)  when  he  agreed  to  sell  and  convey  the 
land  to  John  F.  Overdorff.  The  defect  was  an  incumbrance 
on  the  title  of  John  F.  Overdorff  and  created  by  him,  and  over 
which  Fuller  had  no  control^  nor  was  he  required  in  law  to  re- 
move this  incumbrance  or  cure  this  defect,  when  he  made  the 
deed  to  Mrs.  Overdorff. 

The  equities  of  Mrs.  Overdorff  are  the  same  as  her  husband, 
and  no  greater.  The  title  to  the  land  under  the  agreement  be- 
longed to  the  husband,  and  by  his  consent  and  direction  it  was 
put  in  the  wife,  and  she  took  the  land  clogged  with  the  debts 
of  her  husband.  The  rules  of  law  referred  to  can  only  be  ap- 
plied **  to  prevent  fraud,  and  to  impose  silence  on  a  party  where 
in  conscience  and  honesty  he  should  not  be  allowed  to  speak : " 
Calder  v.  Chapman,  52  Pa.  862. 

In  the  present  case  there  was  no  contract  between  Mrs.  Over- 
dorff and  Mr.  Fuller  out  of  which  the  equity  could  arise  that 
he  was  bound  to  protect  her  title  against  the  judgment  liens 
on  her  husband's  interests  in  the  land. 

To  support  the  plaintiffs'  position  we  should  have  to  first 
conclude  that  the  original  agreement  between  Fuller  aud  Over- 
dorff had  been  canceled ;  that  the  deed  from  Fuller  to  Mrs. 
Overdorff  had  been  made  by  virtue  of  a  new  contract,  and  a  new 
consideration,  but  the  evidence  does  not  warrant  such  a  conclu- 
sion. The  case  of  Skinner  v.  Stamer,  24  Pa.  128,  cited  by 
plaintiffs'  counsel,  decides  that  as  ''  between  grantor  and  grantee 
in  a  conveyance  with  general  warranty,  of  land  bound  by  a 
judgment,  the  grantor  is  bound  to  discharge  the  judgment ;  and 
the  title  subsequently  acquired  by  the  grantor  at  a  sheriff's  sale, 
under  such  judgment  inures  to  the  benefit  of  the  grantee." 
But  the  distinction  between  Skinner  v.  Stamer  and  this  case  is, 
that  in  the  former  the  conveyance  was  with  a  general  'war- 
ranty, and  the  incumbrance  was  against  the  grantor  in  the  con- 
veyance. 

In  the  deed  from  Fuller  to  Mrs.  Overdorff  there  were  no 

special  covenants  of  title,  and  no  covenant  of  any  warranty^ 

and  no  recitals  of  seizen.    The  cmly  covenant  in  the  deed  was 

the  implied  covenant,  arising  from  the  words  ^^  grants  bargain 
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and  sell."  But  in  the  language  of  the  act  of  the  assembly 
creating  it,  these  words  are  a  covenant  that  the  grant  is  freed 
from  incumbrances  ^*  done  or  suffered  from  the  grantor."  This 
as  interpreted  by  the  courts  is  a  covenant  that  the  grantor  has 
done  no  act,  nor  created  any  incumbrance  whereby  the  estate 
granted  by  him  may  be  defeated. 

Nor  do  we  think  that  Fuller  was  estopped  by  his  deed  and 
by  the  mortgage  executed  by  Mrs.  Overdorff  to  him,  from  al- 
leging that  the  land  was  the  property  of  the  husband.  ^^A 
mortgagee  of  land,  the  title  to  which  stands  in  the  name  of  a 
married  woman  who  has  joined  with  her  husband  in  executing 
the  mortgage,  is  not  thereby  estopped  from  alleging  that  in 
point  of  fact,  the  land  mortgaged  belonged  to  her  kusband : " 
Pittsburg  Ins.  Co.  v.  Groves,  8  Pitts.  Rep.  401, 

We  are  of  the  further  opinion,  that  the  action  of  ejectment 
cannot  be  sustained  in  this  case,  for  the  reason  that  it  is  a  pos- 
sessory action.  It  admits  Fuller,  who  was  mortgagee  and  pur- 
chaser at  sheriff's  sale,  to  be  in  possession  of  ^e  land.  We 
do  not  think  the  law  will  turn  Fuller  out  of  possession  when 
the  plaintiffs  admit  that  in  their  purchase  from  Overdorff,  tbey 
were  to  pay  Fuller  the  amount  of  his  mortgage,  and  further 
admitting  that  they  have  not  paid  or  tendered  to  him  the 
amount  or  any  pai*t  thereof. 

Judgment  is  directed  to  be  entered  for  the  defendants. 

The  court  sustained  exceptions  to  the  report  of  the  referee, 
and  entered  judgment  in  favor  of  the  plaintiffs. 

Error  assigned  was  the  order  of  the  court 

Frank  Fielding  and  W.  C.  Pentz^  for  appellants. — A  deed  of 
land  accepted  by  the  vendee  after  articles  of  agreement,  is  to 
be  considered  as  the  ultimate  intent  of  the  parties  where  there 
is  no  misconception  of  the  deed  by  either  party:  Wilson  v. 
McNeal,  10  Watts,  422 ;  Gregory  v.  Griffin,  1  Pa.  208 ;  Creigh 
V.  Beelin,  1  W.  &  S.  88 ;  Jones  v.  Wood,  16  Pa.  26 ;  Madore's 
App.,  129  Pa.  16;  Blood  v.  Crew  Levick  Co.,  177  Pa.  606; 
Old  Colony  Trust  Co.  v.  AUentown,  etc.,  Rapid  Transit  Co., 
192  Pa.  618. 

A.  L.  Cohj  with  him  W.  A.  Hagerttf  and  H.  A.  Moare^  for 
appellees. 
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Opinion  by  Me.  Justice  Mesteezat,  May  29, 1900  : 
We  are  all  of  opinion  that  the  facts  of  this  case  were  correctly 
found  by  the  referee  and  that  the  learned  judge  of  the  court 
below  erred  in  not  affirming  his  findings  of  fact  and  entering 
judgment  in  fayor  of  the  defendants. 

The  learned  court  below  says  that  in  his  *^  opinion  the  find- 
ings of  law  and  conclusion  of  the  referee  are  correct  as  based 
upon  his  fiiviings  of  fact."  But  the  court  holds  that  the  ref- 
eree's second,  fifth  and  seventh  findings  of  fact  are  not  sup- 
ported by  the  evidence. 
The  referee's  second  finding  of  fact  is  as  follows : 
"In  1871  or  1872,  Sidney  Fuller,  C.  M.  Garrison  and  J.  N. 
(jarrison,  became  the  owners  by  purchase  from  W.  D.  J.  Marlin 
of  the  south  half  of  the  above  ninety-three  acres  and  containing 
forty-six  acres  more  or  less.  The  deed  for  this  forty-six  acres 
was  not  executed  by  Marlin  to  Fuller  and  Garrison  until  Sep- 
tember 8, 1888."  By  this  deed  W.  D.  J.  Marlin  and  wife  con- 
veyed  to  C.  M.  and  J.  N.  Garrison  and  Sidney  Fuller  **  all  the 
southern  half  of  that  certain  tract,  piece  or  parcel  of  land  sit- 
uated in  the  township  of  Sandy,  formerly  Brady,  in  the  county 
of  Clearfield  and  state  of  Pennsylvania,  bounded  on  the  north 
by  the  northern  half  of  the  tract,  east  by  Pentz,  south  by  land 
now  or  formerly  of  Bell  and  west  by  Walbum.  Being  the 
southern  half  of  a  certain  piece,  parcel  or  tract  of  land  conveyed 
by  James  T.  Leonard  and  wife  to  W.  D.  J.  Marlin  by  deed 
dated  September  2, 1869,  recorded  in  Clearfield  county  in  deed 
book  E  E  p.  142."  The  deed  recites  the  fact  that  it  "was 
made  in  pursuance  of  an  agreement  entered  into  about  1871  or 
1872."  It  is  not  claimed,  and  the  evidence  does  not  disclose, 
that  there  was  any  other  agreement  between  the  parties  than 
the  one  for  the  purchase  of  the  land  described  in  the  deed.  It 
will  be  presumed,  therefore,  that  the  deed  was  made  in  exe- 
cution of  and  to  carry  out  the  agreement  of  1871  or  1872  and 
that  the  property  thereby  conveyed  was  the  same  contracted  to 
be  sold  by  said  agreement.  The  testimony  of  Sidney  Fuller 
supplements  and  corroborates  the  recital  in  the  deed.  He  tes- 
tified that  this  deed  was  for  the  land  that  the  Garrisons  and 
Fuller  purchased  of  W.  D.  J.  Marlin  in  1869  or  1870,  as  he 
thought,  by  a  written  contract.  The  deed  to  the  Garrisons  and 
Fuller  from  Marlin,  although  not  executed  and  delivered  until 
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September,  1888,  shows,  as  we  have  seen,  that  it  was  made  ia 
pursuance  of  a  contract  entered  into  about  the  time  testified  to 
by  Fuller  and  conveys  the  divided  half  of  the  Marlin  tract.  In 
view  of  the  fact  that  this  evidence  was  not  contradicted,  we 
think  it  was  ample  to  sustain  the  referee  in  his  second  finding 
of  fact.  It  is  equally  applicable  to  and  supports  the  referee's 
fifth  finding  of  fact  that  "  at  the  time  of  making  the  above 
agreement  (of  March  1, 1871  between  John  F.  O^erdorfif  and 
Sidney  Fuller),  Fuller  and  his  firm  were  the  owners  of  the 
divided  half  of  ninety-three  acres  instead  of  the  undivided  half.'* 
The  seventh  finding  of  fact  by  the  referee  is  as  follows : 
"  We  find  from  the  evidence  that  this  is  the  same  land  as  de- 
scribed in  the  agreement  as  the  undivided  half  of  the  Marlia 
lot  and  this  deed  was  made  to  Sarah  Ann  O verdorff  by  direction 
of  Jolm  F.  Overdorff,  her  husband,  and  was  made  in  execution 
of  the  contract  of  March  1, 1871."  The  learned  judge  of  the 
court  below  concedes  that  Fuller  stated  in  his  testimony  as 
found  by  the  referee,  that  the  contract  and  the  deed  are  for  the 
same  land,  yet  he  reverses  this  finding  of  fact  because,  as  he 
holds,  an  inspection  of  the  papers  shows  that  the  statement  is 
incorrect,  and  that  it  appears  by  Fuller's  testimony  that  the 
contract  sets  out  the  real  agreement.  It  is  true  that  the  word 
"  undivided  "  is  used  in  the  agreement  of  1871,  but  it  is  mani- 
fest from  all  the  evidence  that  this  was  an  error  and  that  it 
was  the  intention  of  both  parties  to  the  contract  to  convey  the 
divided  one  half  of  the  Marlin  premises.  Every  act  done  by 
the  parties  interested  in  the  title  with  reference  to  the  matter 
.  since  the  execution  of  the  contract  leads  to  this  conclusion. 
James  T.  Leonard,  by  deed  of  September  2, 1869,  conveyed  to 
W.  D.  J.  Marlin  ninety-three  acres  and  117  perches  of  land 
which  includes  the  land  for  which  this  action  was  brought. 
The  deed  of  September  8, 1888,  by  Marlin  to  the  Garrisons  and 
Fuller,  was  made,  as  therein  recited,  in  pursuance  of  an  agree- 
ment entered  into  about  1871  or  1872  and  conveyed  the  southern 
half  of  the  land  conveyed  to  Marlin  by  Leonard.  The  grantees 
in  this  deed,  therefore,  did  not  take  or  hold  by  this  conveyance 
an  undivided  half,  but  the  southern  half,  of  the  ninety-three- 
acre  tract.  This  was  the  only  interest  they  had  in  the  Marlin 
land  at  the  time  they  agreed  to  exchange  lands  with  John  F. 
Overdorff  in  1871.   By  deed  dated  October  26, 1881,  the  Garrir 
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sons  and  Fuller  conveyed  to  Sarah  Ann  Overdorflf  a  tract  of 
land  in  Sandy  township,  Clearfield  county,  consisting  of  one 
half  of  eighty  acres  more  or  less  and  described  by  adjoiners, 
one  of  which  is  part  of  the  original  tract,  conveyed  by  Leonard 
to  Marlin.  It  is  conceded  that  this  is  the  land  in  dispute.  It  is 
clearly  shown  by  the  testimony  that  this  deed  was  made  by  the 
grantors  to  Mrs.  Overdorff  at  the  request  of  her  husband,  John 
F.  Overdorff,  and  in  pursuance  and  execution  of  the  written 
contract  of  March  1, 1871,  between  Overdorff  and  Sidney  Ful- 
ler. The  consideration  for  the  execution  and  delivery  of  the 
deed  to  Mrs.  Overdorff  was  the  forty-two-acre  tract  of  land  sold 
by  the  agreement  of  March  1, 1871  by  John  F.  Overdorff  and 
conveyed  by  him  and  his  sister,  Mrs.  Solida,  to  John  F.  Dubois. 
This  deed  was  made  to  Dubois  at  Fuller's  request.  From  these 
and  the  other  facts  in  the  case,  it  is  apparent  that  both  Fuller 
and  Overdorff  regarded  and  treated  their  contract  of  1871  as  an 
agreement  for  the  sale  of  the  divided  one  half  of,  and  not  an 
undivided  interest  in,  the  Marlin  land. 

We  are  therefore  of  opinion  that  the  facts  disclosed  by  the 
evidence  fully  justified  the  referee  in  finding  that  the  land  con- 
veyed to  Mrs.  Overdorff  by  the  deed  of  October  26, 1881,  was 
the  same  land  as  described  in  the  agreement  of  March  1, 1871 
between  John  F.  Overdorff  and  Sidney  Fuller. 

The  learned  court  below  was  in  error  in  holding  that  John 
F.  OverdorflTs  equitable  title  to  the  premises  conveyed  to  his 
wife  was  vested  in  Sidney  Fuller  by  the  sheriff's  sale  on  the 
judgment  of  Evans  &  Brother,  subject  to  the  payment  of  $400  of 
impaid  purchase  money  represented  by  the  mortgage  from  Mrs. 
Overdorff  and  her  husband.  The  consideration  due  from  John 
F.  Overdorff  to  Fuller  was,  as  we  have  before  stated,  the  forty- 
two  acres  of  land  described  in  the  agreement  of  March  1, 1871, 
and  conveyed  by  John  F.  Overdorff  and  his  sister  to  John 
Dubois  by  the  deed  of  December  17, 1881.  So  far  as  the  evi- 
dence discloses,  there  is  no  unpaid  purchase  money  due  Ful- 
ler and  he  claims  none.  The  mortgage  was  given  by  Mrs. 
Overdorff  and  her  husband  to  Sidney  Fuller  to  secure  the  re- 
pajrment  to  him  of  $400,  which  he  had  advanced  John  F.  Over- 
dorff to  pay  his  sister,  Mrs.  Solida,  for  her  interest  in  the  forty- 
two  acres  of  land  which  John  F.  Overdorff  had  agreed  to  con- 
vey to  Fuller.     The  sum  due  Sidney  Fuller  on  this  mortgage 
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was  not  purchase  money.  The  sheriff's  sale,  therefore,  vested 
in  Sidney  Fuller  the  equitable  title  to  the  premises  in  dispute. 

We  have  considered  and  disposed  of  the  only  questions  raised 
by  the  assignments  of  error  and  our  conclusion  requires  us  to 
sustain  the  fifteenth  assignment  and  hold  that  the  court  below 
erred  in  reversing  the  referee's  findings  of  fact  and  conclusions 
of  law,  and  in  refusing  to  direct  a  judgment  for  the  defendants. 

The  judgment  is  reversed  and  judgment  is  directed  to  be  en- 
tered for  the  defendants  with  costs. 


Stough's   Estate. 

Executors  and  administrators — Statute  of  limitations. 

The  liability  of  an  executor  to  pay  a  legacy  is  not  grounded  upon  any 
lending  or  contract.  He  is  a  trustee  who  is  charged  by  the  will  with  the 
performance  of  the  duty  of  paying  legacies,  and  against  that  form  of  obli- 
gation the  statute  of  limitations  is  no  bar. 

Executors  and  administrators — Collection  by  executor  of  money  charged 
on^  landr— Construction  of  wUl — Statute  of  limitations. 

Where  all  the  interested  parties  construe  a  will  as  imposing  upon  the 
executor  the  duty  of  collecting  and  disbursing  certain  money  legacies  to 
be  paid  by  thcdevisees  of  testator^s  land,  and  the  executor  acting  upon 
this  interpretation  of  the  will,  collects  the  money  and  pays  all  the  legacies, 
except  one,  the  representative  of  the  executor  after  his  death  will  not  be 
heard  to  claim  that  the  executor  acted  merely  as  agent  of  the  parties,  and 
that  the  unpaid  legacy  is  barred  by  the  statute  of  limitations. 

Argued  April  28, 1900.  Appeal,  No.  186,  Jan.  T.,  1899,  by 
Lydia  Stough,  from  decree  of  O.  C.  Erie  Co.,  Sept.  T.,  1898, 
No.  29,  dismissing  exceptions  to  auditor's  report  in  the  estate 
of  George  Stough,  deceased.  Before  Green,  C.  J.,  Mitchkll, 
Fell,  Bbown  and  Mestkezat,  J  J.    Reversed. 

Exceptions  to  report  of  E.  L.  Whittelsey,  Esq.,  auditor. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Errors  assigned  were  in  dismissing  exceptions  to  auditor's 
report. 
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Fra$ik  Chmnison  and  Henry  C.  Yard^  for  appellant. — The  re- 
laticm  of  George  Stoagh  to  the  appellant  was  that  of  trustee  to 
cestui  que  trust. 

The  agreement  signed  by  all  the  appellees  excepting  William, 
and  agreed  to  by  him  by  parol,  is  a  valid,  subsisting  agreement, 
entitling  the  appellant  to  her  claim :  Shartel's  App.,  64  Pa.  25 ; 
Ford's  Est.,  185  Pa.  420. 

X.  JE.  Tarry y  with  him  U.  P.  Jtosiiter^  for  appellees. — Where 
a  person  accepts  a  devise  which  is  coupled  with  a  direction  by 
the  testator  that  a  sum  certain  shall  be  paid  by  the  devisee  to 
a  third  party,  he  thereby  becomes  subject  to  a  personal  liability 
to  pay  the  said  sum,  which  may  be  enforced  against  him  in  an 
action  of  debt  instituted  by  said  third  party. 

The  statute  of  limitations  will,  in  such  case,  preclude  recov- 
ery against  the  devisee  when  more  than  six  years  have  elapsed 
since  the  death  of  the  testator  before  suit  is  brought :  Etter  v* 
Greenawalt,  98  Pa.  422 ;  Headley  v.  Renner,  129  Pa.  542. 

There  can  be  no  doubt  that  the  money  was  paid  by  his 
brothers  to  George  and  by  George  to  his  sisters,  merely  for  the 
convenience  of  the  parties  and  in  receiving  and  paying  the 
same  he  was  merely  acting  as  the  agent:  Hostetter  v.  Hollin- 
ger,  117  Pa.  606 ;  Fleming  v.  Culbert,  46  Pa.  498. 

The  fact  that  George  Stough  took  receipts  from  his  sisters, 
as  executor,  for  the  money  paid  them  to  apply  on  their  legacies, 
would  not  bind  him  as  executor  unless  the  will  of  John  Stough 
imposed  this  duty  upon  him :  Fross  &  Loomis's  App.,  105 
Pa.  258. 

Opinion  by  Mb.  Justice  Mbstbezat,  May  29, 1900 : 
Whatever  may  have  been  the  real  intention  of  John  Stough 
as  to  the  duty  of  his  executors  to  collect  and  pay  out  the  money 
directed  to  be  paid  by  his  sons,  the  devisees  of  his  land,  there 
is  no  doubt  of  the  interpretation  put  upon  the  testator's  lan- 
guage relative  thereto  by  all  of  the  parties  in  interest  prior  to 
the  death  of  George  Stough.  Their  construction  of  the  testa- 
tor's will,  as  shown  by  their  acts,  found  by  the  auditor,  imposed 
upon  George  Stough,  the  active  executor,  the  duty  of  collecting 
and  disbursing  the  moneys  payable  by  the  devisees  of  the  land. 
The  three  sons,  George,  Peter  and  William  accepted  the  lands 
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devised  to  them  by  their  father  who  died  prior  to  April  12, 1858. 
George  Stough  was  required  to  pay  $2,000,  **  to  my  other  chil- 
dren," Peter,  1500  *'as  herein  directed,"  and  William,  $2,300, 
"  to  other  of  my  heirs."  George  Stough  collected  from  Peter 
and  William  the  sums  directed  to  be  paid  by  them,  respectively, 
with  interest.  By  the  will,  Mary  Fickinger  was  bequeathed 
$600  in  addition  to  what  she  had  already  received  from  her 
father,  Barbara  Wolf  and  Susan  Rubner,  each  $1,000,  and  Mar- 
garet Minnig  and  Lydia  Stough,  each  $1,100.  It  will  be  no- 
ticed that  these  legacies  amount  to  $4,800,  the  total  sum  to  be 
paid  by  the  devisees  of  the  land.  George  Stough  paid  to  the 
legatees,  except  Lydia  Stough,  the  sum  bequeathed  them  by 
their  father.  An  account  of  the  moneys  received  and  expended 
in  the  administration  of  the  estate  as  executor  of  his  father 
was  kept  by  George  Stough  in  a  book,  and  embraced  in  this 
account  were  the  sums,  debt  and  interest,  paid  by  Peter  and 
William  Stough  to  the  executor,  and  the  legacies  paid  to  the 
daughters.  The  receipts  show  that  the  money  was  paid  by  him 
as  executor  of  John  Stough,  deceased,  and  was  received  by  the 
legatee  as  "  a  legacy  bequeathed  to  me  by  my  father."  The 
aggregate  sum  paid  by  him  as  executor  exceeded  by  $900  the 
amount  he  received  from  his  brothers.  This  was  clearly  an 
acknowledgment  by  him  as  well  as  by  the  appellees  that  he 
not  only  held  the  money  that  he  received  from  his  brothers  but 
also  what  was  directed  to  be  paid  by  him,  as  executor  of  his 
father's  estate  and  not  as  the  agent  of  the  beneficiaries  of  the 
fund.  It  thus  appears  that  the  interested  parties  interpreted 
the  will,  and  upon  their  construction  of  it  the  money  was  re- 
ceived and  paid  out  by  the  executor.  Now,  the  appellees  ask 
the  court  to  put  a  different  interpretation  on  the  will  and  the 
conduct  of  the  executor,  and,  by  so  doing,  deprive  the  appellant 
of  her  legacy,  and  give  to  them  what  should  be  awarded  to  her. 
They  have  received  their  legacies  from  the  executor  out  of 
the  money  directed  to  be  paid  by  their  brothers,  but  they  now 
invoke  the  aid  of  the  orphans'  court  to  prevent  the  appellant 
from  collecting  her  legacy  from  the  executor  by  requiring  her 
to  go  into  another  forum  to  enforce  her  claim  where  they  can 
interpose  the  statute  of  limitations,  and  thereby  obtain  for 
themselves  the  money  that  should  be  applied  to  the  payment 
of  her  legacy* 
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We  think  the  auditor  and  the  learned  court  below  erred  in 
holding  that  George  Stough  was  acting  simply  as  the  agent  and 
for  the  convenience  of  the  parties  in  receiving  the  moneys  from 
his  brothers  and  himself  and  in  paying  the  legacies  to  his  sis- 
ters. There  is  no  evidence  to  support  such  a  contention,  and 
the  findings  of  fact  by  the  auditor,  stated  above,  most  explicitly 
<!ontradict  it.  His  account  as  executor  of  his  father's  estate, 
stated  at  length  in  his  book,  the  receipts  for  the  legacies  paid, 
written  by  him  and  signed  by  his  sisters,  and  all  his  acts  in 
ihe  receipt  and  disbursement  of  the  money  are  in  direct  con- 
flict with  the  theory  that  he  acted  as  the  agent  of  the  parties 
and  not  as  executor  of  his  father.  That  George  Stough  acted 
in  his  official  capacity  as  executor  in  receiving  the  bequests 
from  his  brothers  and  in  the  payment  of  the  legacies  to  his  sis- 
ters was  the  view  entertained  by  himself  and  the  appellees, 
prior  to  his  death,  based,  presumably  on  their  construction  of  the 
testator's  will,  the  assent  of  the  parties  and  the  conduct  of  the 
•executor  in  the  administration  of  the  estate. 

We  must,  therefore,  regard  it  as  a  fact,  established  by  the 
evidence,  that  the  money  collected  from  his  brothers  as  well 
as  that  required  to  be  paid  by  him  in  the  testator's  will  was 
received  and  held  by  George  Stough  as  his  father's  executor, 
aubject  to  the  payment  of  the  legacies  bequeathed  to  his  sis- 
ters. The  auditor  has  found  as  a  fact  that  the  legacy  of  the 
appellant  was  not  paid  by  the  executor,  and  that  the  presump- 
tion of  payment  by  reason  of  lapse  of  time  was  rebutted  by  the 
evidence.  There  is,  therefore,  no  reason  in  law  or  equity  why 
the  claim  of  the  appellant  should  not  be  allowed  and  paid  in 
the  distribution  of  George  Stough's  estate. 

The  counsel  for  the  appellees  claim  that  the  case  at  bar  is 
wled  adversely  to  the  appellant  by  Etter  v.  Greenawalt,  98  Pa. 
422.  But  in  this  contention  they  fail  to  distinguish  the  dif- 
ference between  the  facts  of  the  two  cases.  That  was  an  action 
of  debt  against  a  person  who  had  accepted  a  devise  coupled 
with  a  direction  by  the  testator  that  the  devisee  pay  a  certain 
sum  to  a  third  party.  It  was  held  that  the  devisee  became  sub- 
ject to  a  personal  liability  to  pay  the  sum,  which  might  be  en- 
forced against  him  in  an  action  by  the  third  party,  and  that  no 
recovery  could  be  had  after  the  expiration  of  six  years  from 
the  death  of  the  testator.     Here,  however,  all  the  interested  par- 
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ties  construed  the  testator's  will  as  imposing  upon  the  executor 
the  dnty  of  collecting  and  disbursing  the  money  to  be  paid  hy 
the  devisees  of  the  land  and,  acting  upon  this  interpretation  of 
the  will,  the  executor  collected  and  now  holds  the  money  for  the 
payment  of  the  appellant's  legacy.  This  was  not  a  common- 
law  action  to  recover  from  George  Stough,  as  a  devisee  of  the 
land,  but  a  claim  which  the  legatee  seeks  to  enforce  against 
him  as  executor  in  the  distribution  of  his  estate  by  the  orphans' 
court.  He,  with  the  consent  and  approval  of  all  the  interested 
parties,  received  the  money  under  the  provisions  of  his  father's 
will  as  executor,  and  as  such  he  paid  all  the  legacies,  except 
appellant's.  Under  these  circumstances,  the  statute  of  limita- 
tions cannot  be  interposed  to  defeat  a  recovery  of  the  legacy. 
The  reason  is  as  stated  by  the  pi-esent  chief  justice  in  Etter  v. 
Greenawalt,  supra,  "  that  the  liability  of  an  executor  to  pay  a 
legacy  is  not  grounded  upon  any  lending  or  contract  He  is  a 
trustee  who  is  charged  by  the  will  with  the  performance  of  the 
duty  of  paying  legacies,  and  against  that  form  of  obligation  the 
statute  of  limitations  is  no  bar."  The  parties  having  acted  on 
the  assumption  that  George  Stough  was  duly  authorized  as  ex- 
ecutor to  collect  the  money  and  pay  the  legacies  of  his  sisters^ 
and  the  appellees  having  approved  of  this  means  of  collecting 
and  distributing  the  fund  and  having  received  their  lega- 
cies from  the  executor,  they  are  now  estopped  from  denying 
his  authority  to  collect  and  disburse  the  money  in  his  official 
capacity.  He  held  the  money  applicable  to  the  payment  of  the 
appell^it's  legacy  as  trustee,  and  the  presumption  of  payment 
having  been  rebutted,  the  legatee  is  entitled  to  receive  her 
legacy,  with  interest,  out  of  the  fund  for  distribution. 

All  the  heirs  of  George  Stough,  deceased,  except  appellant^s 
brother,  William,  recognizing  the  equity  and  justice  of  her 
claim  and  the  fact  that  it  had  not  been  paid,  joined  in  a  written 
request  to  the  administrator  of  the  decedent  to  pay  Lydia 
Stough's  legacy  with  its  interest  This  request  was  subse- 
quently revoked  by  the  parties  who  had  signed  it,  except  George 
Minnig.  We  think  the  legacy  should  have  been  paid  by  the 
administrator  without  a  contest  and  that  those  who  are  responsi- 
ble for  this  litigation  should  pay  the  expenses  incurred. 

Tlie  decree  of  the  court  below  is  reversed,  and  the  claim  of 
Lydia  Stough  for  $1,100,  bequeathed  her  by  her  father,  with  ita 
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interest,  is  directed  to  be  allowed  in  the  distribution  of  the 
funds  in  the  hands  of  the  administrator  of  George  Stongh,  de- 
ceased. The  costs  of  audit  in  the  court  below  and  the 
costs  on  this  appeal  to  be  paid  by  the  appellees,  except  George 
Minnig. 


196         363 
218         229 


Silliman  v.  Whitmer. 

Fixtures — Tramway  on  timber  land— Question  far  jury. 
Where  the  main  issue  in  the  trial  of  a  cause  was  whether  a  tramroad 
erected  on  leased  timber  lands  was  a  part  of  the  realty,  or  was,  as  the 
defendants  claimed,  merely  for  the  removal  of  timber,  the  defendants 
have  no  g^unds  for  complaint,  if  the  trial  judge  submits  the  question  to 
the  jury  with  the  statement  that  it  appeared  to  him  *'  that  the  road  was 
put  there  for  the  purpose  of  removing  the  timber  from  that  land.** 

Argued  May  7,  1900.  Appeal,  No.  838,  Jan.  T.,  1899,  by 
defendants,  from  judgment  of  Superior  Court,  No.  1,  Feb.  T^ 
1899,  affirming  judgment  of  C.  P.  Union  Co.,  March  T.,  1896, 
No.  22,  on  verdict  for  plaintiffs  in  case  of  Estella  D.  Silliman  et 
al.  V.  William  Whitman  &  Sons.  Before  Gbbbn,  C.  J.,  McCoL- 
LUM,  Fbll,  Brown  and  Mestbezat,  JJ.    Affirmed. 

Appeal  from  Superior  Court 

From  the  record  and  the  opinion  of  the  Superior  Court  it  ap- 
pears that  the  main  question  in  the  case  is  as  to  the  ownership  of 
a  tramway  constructed  on  the  land  of  the  plaintiffs.  On  Octo- 
ber 30,  1885,  the  then  owners  of  the  land  entered  into  a  con- 
tract with  Lewis  Rothermel  and  Albert  Lichtenwalter,  selling 
them  all  the  timber  on  the  land,  Rothermel  and  Lichtenwalter 
agreeing  for  the  proper  prosecution  of  the  business  to  construct 
a  tramway  on  the  land  toward  the  construction  of  which  the 
owners  of  the  land  agreed  to  contribute  $1,300.  The  tramway 
was  built  and  the  lumbering  operation  carried  on  by  Rothermel 
and  Lichtenwalter  until  March  19, 1888,  when  Lichtenwalter 
sold  to  Rothermel  his  interest  in  the  operation  including  the 
tramway.  The  owners  of  the  land  consented  to  this  sale  of 
Lichtenwalter^s  interest     Rothermel  having  died,  his  wife» 
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Mary  G.  Rothermel,  one  of  the  plaintiffs  and  his  executrix,  re- 
sold to  Albert  Lichtenwalter  all  the  interest  of  her  late  husband 
in  the  operation.  This  was  agreed  to  by  the  plaintiffs.  Lich- 
tenwalter having  gone  into  possession  and  operation  of  the 
lands  partially  reconstructed  the  tramroad  thereon,  and  the 
defendants  in  the  present  case  made  an  agreement  by  which 
Lichtenwalter  undertook  and  agreed  within  six  months  from 
date  to  construct  a  railroad  or  a  tramway  into  and  upon  the 
said  lands  for  the  purpose  of  enabling  both  parties  to  take  tim- 
ber from  the  lands  above  mentioned,  it  being  further  provided 
that  the  whole  road  or  tramway  should  be  equally  and  jointly 
owDed,  the  one  half  by  Lichtenwalter,  the  other  half  by  the  de- 
fendants. Lichtenwalter  contracted  to  pay  certain  sums  to 
Mary  G.  Rothermel  and  gave  judgment  notes  in  part  payment. 
She  entered  judgment  against  him  and  issued  execution  there- 
on, levying  upon  all  of  his  interest  in  the  operation.  The  de- 
fendants became  the  purchasers  of  the  tramroads.  The  plain- 
tiffs claiming  to  own  the  tramway  brought  trespass  against  the 
defendants  for  using  the  same.  The  jury  found  in  favor  of  the 
plaintiffs,  which  judgment  was  affirmed  by  the  Superior  Court. 
The  case  is  reported  in  11  Pa.  Superior  Ct.  243. 

JError  assigned  was  the  judgment  of  the  Superior  Court. 

Andrew  A.  Leiaer  and  Joseph  0.  Bucher^  with  them  Samuel 
H.  KaercheVy  for  appellants. 

W.  F.  Shepherd  and  Samuel  H.  Orwig^  with  them  John  F. 
Duncan  and  Philip  B.  Linn^  ioT  appellees. 

Opinion  by  Mr.  Justice  Mbstrezat,  May  29, 1900: 
The  vital  question  for  determination  in  this  issue,  as  sug- 
gested in  the  opinion  of  the  Superior  Court,  was  as  to  the  own- 
ership of  the  tramway  constructed  on  the  land  of  the  plaintiffis. 
The  plaintiffs  contended  and  requested  the  court  to  charge  the 
jury  that  by  virtue  of  the  contract  of  October  80,  1885,  the 
original,  as  well  as  the  reconstructed,  tramroad  became  a  part 
of  the  realty  and  was  the  property  of  the  plaintiffs.  The  de- 
fendants maintained  that  the  tramway  was  constructed  for  the 
removal  of  the  timber  and  not  for  the  permanent  improvement 


Digiti 


ized  by  Google 


SILLIMAN  V.  WHITMER.  865 

1900.]  Opinion  of  the  Court. 

of  the  land,  and  asked  the  court  in  their  second  and  fourth 
points  for  charge  to  submit  the  question  as  to  the  ownership  of 
the  tramroad  to  the  jury  under  the  evidence  in  the  case.  The 
trial  judge  complied  with  the  request  of  the  defendants  and 
submitted  that  question  to  the  jury  with  the  suggestion  that  it 
appeared  to  him  ''that  the  road  was  put  there  for  the  purpose 
of  removing  the  timber  from  that  land."  The  court,  therefore, 
not  only  did  what  the  defendants  asked  him  to  do  on  the  im- 
portant question  in  the  case,  but  also  added,  in  his  instructions, 
the  weight  of  his  opinion  in  support  of  their  contention  before 
the  jury.  The  defendants  may  believe  they  have  cause  to  com- 
plain of  the  jury  in  finding  that  the  tramroad  was  a  part  of  the 
realty  and,  consequently,  the  ownei'ship  of  the  road  was  in  the 
plaintiffs,  but  they  certainly  have  no  grounds  whatever  for 
alleging  error  in  the  court  in  submitting,  with  proper  instruc- 
tions, the  question  of  the  ownership  of  the  road  to  the  jury. 

The  ownership  of  the  tramroad  having  been  determined  to 
be  in  the  plaintiffs,  the  verdict  of  the  jury  must  necessarily 
have  been  in  favor  of  the  plaintiffs.  We  have  carefully  con- 
sidered the  matters  complained  of  in  the  various  assignments 
of  error  and  are  not  convinced  that  the  court  below  committed 
any  reversible  error  on  the  trial  of  the  cause.  The  learned  presi- 
dent judge  of  the  Superior  Court  has  discussed  all  the  ques- 
tions raised  in  the  numerous  specifications  of  error  in  an  elab- 
orate and  an  exhaustive  opinion  and  it  would  serve  no  good 
purpose  to  discuss  them  here.  His  conclusions  are  fully  sus- 
tained by  his  reasoning  and  the  authorities  cited. 

The  judgment  of  the  Superior  Court  is  affirmed. 
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213        399     WiU9^Perpetu%Ue8. 

~  Testator  left  to  survive  him  one  child,  a  son,  eight  grandohildren,  issae 

'^r~3^  of  the  son,  and  seven  great-grandchildren,  being  grandchildren  of  die 
son.  He  gave  his  estate  in  trust  to  his  executors  for  the  purpose  of  ac- 
cumulation until  the  time  of  final  distribution.  During  the  interval  they 
were  to  pay  certain  designated  annuities  and  bequests  to  grandchildren. 
He  then  directed  as  follows  :  **  Then  after  the  death  of  all  my  grandchil- 
dren and  the  jroungest  grandchild  living  of  my  son  has  become  twen^- 
two  years  of  age  ;  then  all  my  real  estate  shall  be  sold  at  public  sale 
....  and  tbe  proceeds  along  with  all  the  personal  property  I  own  shall 
be  converted  into  money  by  my  executors,  to  be  divided  among  the  law- 
ful heirs  of  my  son,  share  and  share  alike  according  to  law,  not  taking 
into  consideration  any  bequests  and  payments  I  otherwise  have  made.** 
Held,  that  the  rule  against  perpetuities  was  violated  and  that  the  son  took 
the  estate  absolutely. 

Argued  May  14, 1900.  Appeal,  No.  427,  Jan.  T.,  1899,  by 
H.  F.  Breneman  et  al.,  executors  of  Andrew  Gerber,  deceased, 
from  decree  of  O.  C.  Lancaster  Co.,  dismissing  exceptions  to 
auditor*s  report  in  the  Estate  of  Andrew  Gerber,  deceased. 
Before  Geeen,  C.  J.,  McCollum,  Mitchbll,  Dsak  and 
Mestrbzat,  J  J.    Affirmed. 

Exceptions  to  report  of  John  M.  Groflf,  Esq.,  auditor. 

The  will  of  testator  was  as  follows : 

"  First,  I  order  that  my  debts  and  funeral  expenses  to  be  paid, 
by  my  executors  as  soon  as  convenient  after  my  decease. 

"  Ist  Item.  It  is  my  will  and  I  so  order  that  my  son,  Chris- 
tian N.  Gerber,  and  his  son,  Martin  E.  Gerber,  shall  have  the 
net  income  of  the  farm  they  now  live  jointly.  Thus  my  son, 
C.  N.  Gerber,  is  to  have  the  one-half  and  his  son,  Martin  E.  Ger- 
ber, the  other  net  half  of  the  income,  as  per  our  agreement  I  hold 
in  writing.  After  the  death  of  my  son,  C.  N.  Gerber,  then  my 
grandson,  Martin,  shall  have  all  the  net  income  of  said  farm 
for  his  family  use  and  living  during  his  life  time.  Then  after 
the  death  of  all  my  grandchildren  and  the  youngest  grandchild 
living  of  my  son,  C.  N.  Gerber,  has  become  22  years  of  age, 
then  all  my  real  estate  shall  be  sold  at  public  sale,  after  three 
months'  public  notice  given  in  one  Mt.  Joy  and  one  Lancaster 
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newspaper,  that  I  haye  not  otherwise  disposed  of,  by  my  herein- 
after named  executors  or  their  successors,  as  herein  provided, 
and  the  proceeds,  along  with  all  my  personal  property  I  own, 
shall  be  converted  into  money  by  my  executors  to  be  divided 
among  the  lawful  heirs  of  my  son,  C.  N.  Gerber,  share  and  share 
alike,  according  to  law,  not  taking  into  consideration  any  be- 
quest and  payments  I  have  otherwise  made. 

^  It  is  my  wish  and  I  so  order  that  my  grandson  Martin  shall 
stay  on  the  farm  where  he  now  lives,  to  raise  his  children  so 
that  they  will  learn  to  work,  if  it  can  be  so  arranged  by  my  exec- 
utors, because  they  shall  be  his  overseers.  See  that  he  has  an 
honest,  good  man  to  manage  the  farm  along  with  him,  or  rent 
the  farm  on  the  shares  that  they  think  best  for  his  family,  and 
to  keep  the  farm  in  good  repair  and  condition,  until  it  shall  be 
sold  as  I  order.  After  the  death  of  my  grandson,  Martin,  his 
family  shall  have  no  more  possession  right  on  said  premises  by 
my  will  but  they  shall  be  at  the  mercy  of  my  executors  until  final 
distribution  is  made  by  them  as  I  have  ordered.  Not  any  law- 
yer nor  Auditor  need  be  employed  to  distribute  my  effects. 

^^  I  leave  my  whole  estate  in  the  hands  of  my  executors,  herein- 
after named,  and  their  successors  chosen  as  herein  provided, 
and  I  order  that  they  shall  as  best  as  can  for  my  estate,  either 
at  public  or  private  sale  as  they  can  agree,  sell  all  my  real  estate 
and  give  title  to  the  purchaser  as  above  ordered,  and  after  real- 
izing from  all  of  my  personal  property,  as  ordered,  then  they 
shall  appoint  a  day  and  place  to  meet  to  make  the  final  distri- 
bution. First  publish  in  one  Lancaster  and  one  Mt.  Joy  paper 
not  less  than  90  days.  Then  make  the  distribution  as  herein 
directed,  and  have  all  the  heirs  to  sign  the  same  one  i*elease  and 
have  it  recorded,  and  place  it  in  my  bank  book  and  deposit  all  in 
the  vault  of  the  bank  where  my  accounts  are  kept,  in  the  First 
National  Bank  of  Mt.  Joy,  and  should  the  bank  be  closed  or  get 
in  poor  credit,  then  I  order  that  my  account  shall  be  kept  in  the 
nearest  National  Bank  of  good  standing. 

^*2d  Item.  I  give  and  bequeath  unto  my  granddaughter 
Martha,  married  to  Michael  M.  Souder,  the  Heistand  farm  in 
Rapho  Twp.,  whereon  they  now  live,  containing  104  acres.  To 
hold  the  same  in  full  possession  and  to  have  the  income  jointly 
with  her  husband  as  long  as  she  lives.  Five  years  after  her 
decease,  the  said  farm  shall  be  sold  at  public  safe  by  my  execu- 
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tors,  as  if  she  leaves  no  issue.  If  she  should  leave  one  or  more 
children,  then  the  said  farm  shall  not  be  closed  nntil  my  estate 
is  closed  up  as  I  have  ordered  in  item  one  (1). 

'^  If  the  said  farm  is  sold,  my  executors  shaJl  loan  the  money 
as  best  as  they  can  on  first  mortgage  or  judgment  until  final 
distribution. 

'^  This  bequest  is  made  to  conform  with  a  lease  I  made  with 
said  Senders,  dated  Aug.  1, 1896,  of  which  a  copy  is  in  the  hands 
of  my  executors. 

"3d  Item.  I  give  and  bequeath  unto  my  granddaughter^ 
Sarah,  married  to  Abner  N.  Hershey,  the  small  farm  of  31  acres^ 
more  or  less,  in  Mt  Joy  Twp.,  known  as  the  Kocher  property, 
whereon  they  now  reside ;  and  also  my  6  acre  pasture  land  in 
Rapho  Twp.,  on  the  back  run,  adjoining  lands  of  David  L.  Mil- 
ler and  others.  All  those  two  tracts  are  to  be  for  the  use  and 
their  family  as  long  as  they  live.  After  the  death  of  my  grand- 
daughter, Sarah  and  her  husband,  then  these  properties  shall  be 
sold  by  my  executors  as  I  have  ordered  in  item  one  (1). 

"  This  bequest  is  made  to  conform  with  a  lease  I  made  to  said 
Hershey,  dated  Aug.  1, 1896,  of  which  a  copy  is  in  the  hands  of 
my  executors,  shall  care  for  them  until  they  are  22  years  of  age. 

"  4  Item.  I  give  and  bequeath  to  my  granddaughter,  Katie 
Gerber,  married  to  Samuel  K.  Landis,  the  Geyer  farm  and  mill 
on  it,  being  100  acres,  where  they  now  live  in  Rapho  Twp.^ 
Lancaster  County,  Pa.,  to  hold  the  same  in  full  possession  as  long- 
as  they  live,  and  to  have  the  income  jointly  with  her  husband 
for  their  support  and  living. 

*'  This  bequest  is  made  subject  to  a  lease  I  made  with  Samuel 
K.  Landis,  Aug.  1, 1896.  After  their  decease,  the  property  is 
to  be  disposed  of  as  I  have  ordered  in  item  one  (1).  Should 
they  both  die  and  leave  their  children  orphan,  then  my  execu- 
tors shall  care  for  them  until  they  are  22  years  of  age. 

^'  5  Item.  I  give  and  bequeath  unto  my  grandson,  Benjamin 
F.  Gerber,  the  Erb  farm  of  100  acres  in  East  Donegal  Twp., 
whereon  he  now  resides,  to  have  and  to  hold  the  same  for  his 
benefit,  and  the  income  to  be  for  his  use  as  long  as  he  lives, 
and  after  his  decease  the  farm  is  to  be  disposed  of  as  I  have  or- 
dered in  item  one  (1)  and  item  sixteen  (16). 

^^  This  bequest  is  also  made  subject  to  a  lease  I  made  with  him, 
August  1, 1896.    Should  he  leave  any  offspring,  then  the  fiirm 
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is  to  be  rented  by  my  executors,  and  the  net  proceeds  to  be  di- 
vided among  them  yearly  until  the  final  distribution  is  to  be 
made  when  the  youngest  grandchild  living  of  my  son,  C.  N. 
Gerber,  is  22  years  of  age,  but  not  until  my  grandchildren  are 
all  dead. 

^^  6  Item.  I  give  and  bequeath  unto  my  granddaughter,  Bar- 
bara Gerber,  married  to  Clinton  H.  Eby,  the  Joseph  Nissley  farm 
near  Michael  Moor's  Mill,  being  111  acres,  to  have  and  to  use  the 
income  jointly  with  her  husband  as  long  as  she  lives.  Should 
she  die,  five  years  after  her  decease  the  said  farm  shaU  be  sold 
by  my  executors  as  I  have  ordered  in  item  one  (1),  if  she  leaves 
no  issue.  If  she  leaves  one  or  more  children,  then  the  said  farm 
shall  not  be  sold  ^  until  my  whole  estate  is  closed  up  as  I  have 
ordered  in  item  one  (1). 

**  This  bequest  is  made  to  conform  with  a  lease  I  made  with 
said  Clinton  H.  Eby,  of  which  a  copy  is  in  the  hands  of  my  ex- 
ecutors, dated  Sept.  1, 1897. 

"Should  they  both  die  and  leave  their  children  orphans,  then 
my  executors  shall  care  for  them  until  they  are  22  years 
of  age. 

"  7  Item.  I  g^ve  and  bequeath  unto  my  grandson.  Christian 
S.  Gerber,  the  Geyer  farm  of  100  acres,  more  or  less,  in  Mount 
Joy  township,  now  fitrmed  by  Amos  Bricker,  to  hold  the 
same  in  full  possession  as  soon  as  he  is  22  years  of  age,  to 
have  the  use  and  income  of  it  as  long  as  he  Uves,  subject  to  a 
lease  he  is  to  sign  for  my  executors  when  he  is  22  years 
of  age  before  he  shall  come  into  possession  of  said  farm.  Af- 
ter his  decease  the  said  farm  shall  be  disposed  of  by  my  ex- 
ecutors as  I  have  provided  in  item  one  (1).  If  he  leaves  one 
or  more  issue,  then  the  farm  shall  not  be  sold,  but  it  shall  be 
rented  by  my  executors  for  the  benefit  of  his  children  imtil  final 
settlement,  if  they  all  should  die,  then  the  farm  shall  be  sold  at 
once  and  the  money  put  on  interest  for  my  estate. 

"8  Item.  It  is  my  will  and  I  so  order  that  the  chestnut 
timber  land  I  own  in  Rapho  Twp.,  being  15  acres,  near  the 
back*  run  adjoining  the  Landis  farm  and  others,  this  shall  be 
for  the  joint  use  of  all  my  grandchildren  to  take  rails,  posts 
and  fire-wood  for  their  family  use  as  long  as  they  live,  subject  to 
the  orders  and  supervision  of  my  executors  hereinafter  named. 

"  See  the  tenant's  lease  on  file  in  my  desk. 
Vol.  cxcvi — 24 
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*'  9  Item.  The  four  acres  sprout  land  on  the  chestnut  hill 
shall  be  for  the  use  of  any  of  my  grandchildren  and  my  tenant 
to  take  fire-wood,  etc.,  as  they  need  it,  subject  to  orders  and 
consent  of  my  executors  hereinafter  named. 

*^  See  the  tenant's  lease  on  file  in  my  desk. 

**10  Item.  Should  any  of  my  grandchildren  die  and  have 
offspring,  and  if  they  also  die  and  leave  no  lawful  offspring, 
then  the  farm  I  have  given  to  my  grandchild  shall  be  sold  at 
once  by  my  executors  and  proceeds  loaned  out  for  my  estate 
on  real  estate  security  until  final  distribution  is  made  as  pro- 
vided in  item  one  (1). 

"After  the  expiration  of  five  years  after  the  death  of  any  of 
my  grandchildren  that  leave  no  offspring,  then  the  farm  I  have 
given  to  possess  during  life  shall  be  sold  and  the  proceeds 
loaned  out  on  real  estate  security,  from  time  to  time  for  the 
benefit  of  my  estate  until  final  distribution  is  made  as  ordered 
in  item  one  (1). 

"  11  Item.  I  order  that  my  executors  shall  pay  semi-annually 
the  boai'ding  and  washing  of  my  grandson,  Samuel  (being  sub- 
ject to  epileptic  fits),  to  any  of  his  sisters  that  he  chooses  to 
live  with,  from  time  to  time  during  his  life  time.  Said  Samuel 
shall  be  at  liberty  to  choose  his  home  to  be  with  either  one  of 
his  sisters,  then  my  executors  shall  not  pay  for  lus  boarding 
keeping  of  him  to  anyone  else. 

"  Should  my  grandson,  Samuel,  become  worse  and  get  trouble* 
some  that  neither  of  his  sisters  will  want  him,  then  my  executors 
shall  choose  a  proper  place  and  put  him  there  to  be  properly 
cared  for  and  the  expenses  to  be  paid  out  of  my  income. 

"  12  Item.  It  is  my  wish  and  I  so  order  that  my  executors 
shall  accept  written  orders  from  each  Sabbath-school  treasurer 
in  the  Borough  of  Mount  Joy  on  either  of  the  Mount  Joy  or 
Florin  coal  dealers  for  coal,  delivered  each  year  in  October,  to 
an  amount  not  over  $6.00  from  each  Sabbath-school  as  now- 
kept  up  in  the  different  churches  in  Mount  Joy  Borough,  until 
final  distribution  is  made  of  my  whole  estate  as  ordered  ia 
item  one  (1). 

"  18  Item.  It  is  my  will  and  I  so  order  that  my  executors 
shall  yearly  pay  out  of  my  income,  on  April  1,  to  my  heirs  as 
follows :  $100.00  to  my  granddaughter,  Sarah,  married  to  Aimer 
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M.  Hershey ;  $100.00  to  my  granddaughter,  Katie  A.  Landis, 
and  #50.00  to  my  grandson,  Samuel  S.  Gerber. 

"They  shall  also  pay  yearly  $50.00  to  the  Deacon  of  the 
Kraybill  Old  Mennonite  Meeting  House  in  East  Donegal  Twp. ; 
$50.00  to  the  Deacon  of  the  Reeser's  Old  Mennonite  House  in 
Mount  Joy  Twp. ;  $50.00  to  the  Deacon  of  the  Chestnut  Hill 
Old  Mennonite  Meeting  House  in  West  Hempfield  Twp.,  near 
Michael  Musser  at  the  Lancaster  and  Marietta  Turnpike,  and 
$50.00  to  the  Deacon  of  the  Sassier  Old  Mennonite  Meeting 
House  in  West  Donegal  Twp.,  and  their  successors,  payments 
to  be  made  on  January  1  of  each  year. 

"  This  bequest  shall  only  be  used  to  assist  the  most  needy 
preachers  and  faithful  needy  church  members  belonging  to  the 
Old  Mennonite  Church,  living  in  the  district  of  each  respective 
church  or  meeting  house  mentioned,  that  are  in  need  of  help, 
living  a  Christian  life  and  for  no  other  purpo^.  It  shall  not 
be  used  for  missionary  or  building  purposes,  but  to  pay  for  fuel, 
clothing,  etc. 

"  I  further  order  that  my  executors  shall  pay  to  the  treasurer 
of  the  Mount  Joy  Cemetery  board,  $5.00  every  year  on  July  1, . 
to  be  used  for  to  keep  the  lot  of  Peter  Helman,  the  lot  of  Abra- 
ham Reinhart,  the  lot  of  Levi  Gallacher  adjoining  my  lot,  the 
lot  of  Christian  Grube,  and  my  lot,  whereon  my  wife  is  buried 
and  where  I  am  to  be  buried  on  the  east  side  of  our  monument, 
to  keep  clean  of  weeds  and  briars  according  to  the  rules  and 
regulations  of  the  cemetery  board  from  time  to  time. 

"  My  executors  shall  also  pay  to  the  following  named  Sabbath- 
'schools,  viz :  $50.00  to  the  treasurer  of  the  Kraybill  Mennonite 
Sabbathnschool,  in  East  Donegal  Twp. ;  $50.00  to  the  treasurer 
of  Bassler's  Mennonite  Sabbath-school,  in  West  Donegal  Twp. ; 
$50.00  to  the  Reeser  Old  Mennonite  Meeting  House  Sabbath- 
school  treasurer,  in  Moiuit  Joy  Twp. ;  $50.00  to  the  Chestnut 
Hill  Old  Mennonite  Meeting  House  Sabbath-School,  situate 
near  Michael  Musser,  close  to  the  Lancaster  and  Marietta  turn- 
pike, in  West  Hempfield  Twp. 

''  Those  payments  are  to  be  made  yearly,  when  the  Sabbath- 
schools  are  started  up. 

''Should  no  Sabbath-school  be  started,  then  the  $50.00  should 
be  paid  to  the  deacon  of  that  church  to  be  used  for  the  poor 
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and  needy  members  of  that  church,  yearly,  until  the  Sabbath* 
school  is  again  started  up. 

"  14  Item.  This  is  to  show  that  I  have  now  in  the  safe  vault, 
in  drawer  No.  86,  in  the  Farmers  National  Bank  of  Lancaster, 
Twenty-Six  Thousand  Dollars  (126,000.00),  Reading  &  Colum- 
bia  Railroad  first  Mortgage  5  per  cent,  bonds,  interest  due 
March  and  September ;  and  $4,000.00  Reading  City  Tractioa 
Company  6  per  cent,  bonds,  interest  January  and  July  and 
$5,000.00  Wilkesbarre  and  Wyoming  Traction  Company  5  per 
cent,  bonds,  interest  April  and  October  and  a  $1,000.00  6  per 
cent,  bonds  of  the  City  of  Middleborough  in  Bell  County,  Ken- 
tucky, interest,  April  and  October,  on  this  they  pay  only  4  per 
cent,  interest  now. 

*'  I  also  have  in  a  drawer  in  the  safe  of  the  Fu'st  National 
Bank  of  Mount  Joy,  I  have  the  keys  in  the  upper  drawer  of 
my  writing  desk  at  the  right  hand  end,  #20,000.00  Cornwall  & 
Lebanon  Rail  Road  at  5  per  cent.  Registered  Bonds,  and,  also^ 
a  $3,250.00  bond  for  Martin  L.  Greider,  6  per  cent,  interest, 
and  the  State  taxes  duly  recorded,  and  a  $5,000.00  judgment 
bond  from  W.  L.  Heisey  and  his  father  at  5  per  cent,  interest, 
duly  recorded  and,  also,  I  have  100  shares  of  the  Lehigh  Valley 
Rail  Road  stock,  par  value  is  $50.00,  and  100  shares  of  the 
Lancaster  City  Gas,  Light  &  Fuel  Co.  stock,  par  $25.00 ;  this 
cost  me  $8,600,00.  I  also  have  20  shares  of  the  Columbia 
National  Bank,  par  value  $100.00  dividend  semi-annually,  2  per 
cent. 

"  I  also  have  51  shares  of  the  Columbia  and  Chestnut  Hill 
turnpike  stock,  par  value  $20.00  dividend  in  October.    , 

"  I  also  have  3  shares  of  the  First  National  Bank  of  Mount 
Joy,  par  value  $100.00,  dividend  January  and  July ;  also  a  judg- 
ment bond  from  John  Stauflfer  &  Benjamin  S.  Stauflfer  $7,000.00, 
5  per  cent,  interest,  duly  recorded,  and  a  mortgage  from  Christ. 
Seitz,  $6,000.00,  interest  5  per  cent.,  duly  recorded;  also  a 
judgment  from  John  D.  Hossler,  interest  5  per  cent,  duly  re- 
corded, $2,500.00. 

**  16  Item.  It  is  my  will  and  I  so  order  that  my  executors 
shall  pay  yearly  out  of  my  income  until  my  estate  is  closed  up, 
all  the  county,  school  and  State  taxes  lawfully  assessed,  and 
also  the  fire  insurance  tax  on  all  the  real  estate  and  taxable 
personal  property  I  own  until  final  distribution  is  made  as  I 
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have  ordered  in  item  one  (1)  of  this  my  last  will  and  testa- 
ment. 

"  I  further  order  that  my  executors  shall  pay  $60.00  out  of 
my  income  to  each  one  of  my  great-great-grandchildren  on  the 
day  when  they  arrive  to  be  22  years  of  age,  and  every  year 
thereafter  until  the  youngest  and  the  last  one  is  22  years  of 
age,  and  my  estate  is  to  be  settled  up  as  I  have  ordered  in  item 
one  (1).  And,  when  the  tliird  great-grandchild  has  arrived  at 
the  age  of  22  years  and  there  are  no  more  than  18  great-grand- 
children in  sight,  then  they  shall  be  paid  $75.00  in  place  of 
fSO.OO,  and  when -the  sixth  great-grandchild  is  22  years  of  age, 
then  they  shall  be  paid  $100.00  yearly,  if  there  are  no  more 
than  20  in  sight. 

**  16  Item.  I  order  that  my  executors  shall  keep  the  account 
of  my  estate  in  the  First  National  Bank  of  Mount  Joy  in  my 
name  as  I  have  it,  and  one  of  my  executors  shall  do  the  sign- 
ing, as  is  required  by  the  bank,  as  all  payment  out  of  my  estate 
shall  be  made  by  checks." 

"All  the  proceeds  of  my  income,  properties  sold,  interest  ocl* 
lected  from  money,  stocks,  bonds,  rentals  and  whatsoever  real- 
ized out  of  my  properties  from  time  to  time,  converted  into 
cash,  shall  be  deposited  to  my  credit  in  said  bank  as  it  comes 
into  the  hands  of  my  executoi-s. 

"I  order  tliat  my  executors  shall  loan  out  as  best  as  they  can 
for  my  estate  on  real  estate  securities,  the  money  that  is  left  over 
yearly  by  April  Ist  after  all  the  yearly  payments  have  been 
made  I  have  ordered. 

"I  further  order  that  if  anyone  of  my  executors,  hereinafter 
named,  should  die  or  become  unfit  or  refuse  to  act  his  part  in 
good  faith,  then  his  pay  shall  be  stopped  at  once  and  the  other 
two  shall  choose  another  one  in  his  place  from  among  the  church 
members  of  either  of  the  four  churches  mentioned  that  the 
$50.00  payments  are  to  be  made  yearly ;  they  shall  choose  a 
young  man,  not  under  25  years  of  age,  of  good  standing,  with 
sound  sense  and  being  a  faithful  housekeeper  of  his  own  affairs, 
and  an  honest  church  member  of  the  mentioned  Old  Mennonite 
Church. 

"If  my  executors  shall  not  agree  on  a  proper  man  as  ordered 
in  30  days  after  the  vacancy  has  occurred,  then  I  order  that  the 
deacons  of  the  four  churches  mentioned  to  receive  yearly  pay- 
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ments  shall  jointly  name  a  man  in  good  standing  in  their  churchy 
as  mentioned,  to  fill  the  vacancy  that  may  happen  from  time 
to  time  among  my  hereinafter  named  executors  and  their  suc- 
cessors. 

"And  for  all  the  work  and  trouble  that  my  executors  here- 
inafter named  or  their  successors  will  necessarily  have  to  do  in 
looking  after  and  managing  my  estate  for  the  benefit  of  my- 
bequests,  my  grandchildren  and  the  legal  heirs  coming  after 
them  of  my  son,  Christian  N.  Gerber,  and  the  final  settling  up 
and  distributing  my  effects  as  I  have  ordered  in  this  my  last 
will  and  testament.  Thus  I  order  that  each  one  of  my  execu* 
tors  shall  draw  out  of  my  account  $50.00  for  the  payments  of 
their  services  yearly,  which  shall  be  in  lieu  of  the  percentage^ 
otherwise  allowed  by  law  to  executors  settling  up  such  estate* 

"I  hereby  constitute  and  appoint  Dr.  Henry  F.  Breneman^ 
Abraham  L.  Nissely  and  Michael  M.  Sender,  married  to  my 
granddaughter,  Martha,  to  be  my  executors  of  this  my  last 
will  and  testament,  signed  and  sealed  the  first  (1st)  day  of 
August,  A.  D.  1896." 

The  auditor  reported  as  follows : 

The  said  testator  died  testate  on  Jime  28,  1898,  leaving  one 
child.  Christian  N.  Gerber,  who  has  appointed  the  Lancaster 
Trust  Company  his  trustee,  as  above  stated. 

Testator  left  eight  grandchildren,  all  children  of  his  only 
child,  Christain  N.  Gerber,  who  are  named  in  the  minutes  at- 
tached hereto. 

Testator  left  seven  great-grandchildren,  being  grandchildren 
of  his  son,  Christian  N.  Gerber,  all  of  whom  are  named  in  the 
minutes  attached  hereto. 

A  copy  of  the  will  of  decedent  is  attached  hereto. 

From  an  examination  of  the  annexed  copy  of  the  will  it  is 
apparent  that  in  it  the  testator  attempts  to  create  two  separate 
and  distinct  interests  or  estates  out  of  the  money  in  the  hands 
of  the  accountants,  to  wit: 

1.  An  estate  or  interest  in  trust  (his  executors  as  trustees) 
for  the  purpose  of  accumulation  until  the  time  it  is  to  be  paid 
to  those  who  are  to  receive  it  in  final  distribution,  and  during 
a  part  of  this  time  to  pay  the  annuities  of  $250  to  three  of  his 
grandchildren,  the  board  and  washing  of  another,  and  during 
the  whole  of  this  time  to  pay  $400  to  four  churches,  $30.00  to 
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or  for  five  Sunday  schools,  and  $5.00  to  a  cemetery  and  taxes 
and  insorance  on  testator's  property. 

He  further  directs  that  annuities  are  to  be  paid  to  great-grand- 
children on  their  arrival  at  a  certain  age. 

2.  Upon  the  determination  of  the  first  estate,  an  absolute 
estate  to  the  heirs  of  his  son,  C.  N.  Gerber,  in  the  following 
words :  '*  Then  after  the  death  of  all  my  grandchildren  and  the 
youngest  grandchild  living  of  my  son,  C.  N.  Gerber,  has  be- 
come twenty-two  years  of  age ;  then  aU  my  real  estate  shaU 
be  sold  at  public  sale  ....  and  the  proceeds  along  with  all 
the  peisonal  property  I  own  shall  be  converted  into  money  by 
my  executors,  to  be  divided  among  the  lawful  heirs  of  my  son, 
C.  N.  Gerber,  share  and  share  alike  according  to  law,  not  tak- 
ing into  consideration  any  bequests  and  payments  I  otherwise 
have  made." 

Your  auditor  will  first  deal  with  the  second  estate.  First,  is  it 
a  vested  estate  or  will  the  time  when  it  will  vest  occur  beyond 
the  period  allowed  by  the  rule  against  perpetuities,  viz :  life  or 
lives  in  being  at  the  death  of  testator  and  twenty-one  years 
thereafter,  and  is  it  therefore  void  ? 

In  order  to  determine  these  two  questions  it  will  be  necessary 
to  find  from  the  will  just  what  the  testator  intended,  and  then 
apply  the  rule. 

Prof.  Gray,  in  section  629  of  Work  on  the  Rule  against 
Perpetuities,  says :  "  The  rule  against  perpetuities  is  not  a  rule 
of  construction,  but  a  peremptory  command  of  law.  It  is  not 
like  a  rule  of  construction,  a  test  more  or  less  artificial  to  de- 
termine intention.  Its  object  is  to  defeat  intention.  There- 
fore every  provision  in  a  will  or  settlement  is  to  be  construed 
as  if  the  rule  did  not  exist,  and  then  to  the  provisions  so  con- 
strued the  rule  is  to  be  remorselessly  applied." 

It  is  only  necessary  to  ascertain  the  time  when  the  testator 
intended  the  heirs  of  C.  N,  Gerber  to  get  his  estate  for  the  pur- 
pose of  applying  the  rule. 

1.  It  must  occur  after  the  death  of  C.  N.  Gerber,  testator's 
son,  for  until  then  the  heirs  of  C.  N.  Gerber  could  not  be 
ascertained. 

2.  It  must  occur  after  the  death  of  all  C.  N.  Gerber's  chil- 
dren, testator's  grandchildren,  which  would  include  those  living 
at  the  time  of  testator's  death  as  well  as  those  bom  afterwards. 
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Those  bom  after  testator's  death  and  their  children  are  objects 
of  testator's  bounty.  They  would  aU  be  heirs  of  C.  N.  Gerber. 
It  has  been  held,  in  Minnig  v.  Batdorff,  5  Pa.  503,  that  if  there 
is  ^^  a  gift  over  to  the  children  of  the  person  taking  the  interest, 
or  any  other  person,  the  limitation  will  embrace  not  only  the 
objects  living  at  the  death  of  the  testator,  but  all  who  shall 
subsequently  come  into  existence  before  the  period  of  distribu- 
tion." The  reasoning  in  that  case  will  apply  with  equal  force 
where  the  time  for  distribution  is  fixed  by  the  death  of  all  of  a 
class. 

3.  It  must  occur  after  or  at  the  time  when  *^  the  youngest 
grandchild  living  of  my  son,  C.  N.  Gerber,  has  become  twenty- 
two  years  of  age."  Much  depends  on  what  testator  intended 
by  the  word  *^  living."  Did  he  mean  living  at  the  time  of  his 
death  or  at  the  time  of  his  distribution  ?  That  he  meant  living 
at  the  time  of  his  distribution  is  shown. 

1.  All  C.  N.  Gerber's  children  might  die  before  his  death. 
The  youngest  great-grandchild  living  at  the  time  of  testator's 
death  might  attain  the  age  of  twenty-two  years  before  C.  N. 
Gerber's  death.  The  time  for  distribution  might  thus  arrive 
with  no  one  to  take,  as  the  heirs  of  C.  N.  Gerber  cannot  be 
ascertained  until  his  death.  But  if  testator  meant  after  the 
death  of  all  children  of  C.  N.  Gerber,  those  living  at  the  time 
of  his  death  as  well  as  those  bom  after,  and  the  arrival  of  the 
youngest  great-grandchild  living,  after  the  death  of  all  grand- 
children, the  time  for  distribution  could  arrive  and  those  who 
were  to  take  could  be  ascertained. 

2.  The  whole  shows  his  intention  to  provide  for  all  children 
of  his  grandchildren,  even  though  they  have  none  at  the  time 
of  testator's  death. 

He  provides  for  the  children  of  Martha  Souder  (item  2), 
Benjamin  F.  Gerber  (item  6),  Barbara  Eby  (item  6),  Christian 
S.  Gerber,  (item  7)  ;  yet  none  of  these  had  children  at  the  time 
of  the  testator's  death.  If  the  testator  meant  living  at  his 
death,  none  of  these  provisions  could  be  carried  out,  if  these 
children  should  die  about  the  same  time,  after  the  death  of  the 
other  grandchildren,  and  after  the  great-grandchildren  living 
at  the  death  of  testator  had  attained  the  age  of  twenty-two 
years. 

8.  Testator  had  only  seven  great-grandchildren  at  the  time 


Digiti 


ized  by  Google 


GERBER\S  ESTATE.  877 

1900.]  Auditor's  Report. 

of  his  death,  jet  he  provided  for  the  payment  of  annuities  to 
them  when  three  have  attained  the  age  of  twenty-two  years, 
and  there  are  no  more  than  eighteen  in  sight ;  and  these  annui- 
ties are  to  be  increased  when  six  attain  the  age  of  twenty-two 
years  and  there  are  no  more  than  twenty  in  sight. 

4.  The  children  of  Barbara  Eby  are  provided  for  until  they 
are  twenty-two  years  of  age  (item  6)  yet  she  had  none  at  the 
time  of  testator's  death.  This  might  be  impossible  if  it  meant 
living  at  death  of  testator. 

5.  It  provides  for  the  payment  of  annuities  to  his  great 
grandchildren  until  the  youngest  and  last  one  is  twenty-two 
years  of  age  (item  15).  This  would  be  impossible  if  it  meant 
only  those  living  at  the  death  of  testator. 

6.  Because  it  is  a  presumption  of  law  that  he  meant  the 
great-grandchildren  living  at  his  death  as  well  as  those  who 
subsequently  came  into  existence  prior  to  the  period  of  distri- 
bution 2  Minnig  v.  Batdorff,  6  Pa.  603. 

7.  Because  he  provides  for  the  executors  caring  for  all  the 
children  of  Sarah  Hershey  (item  3)  and  Kate  A.  Landis  (item  4) 
until  they  arrive  at  the  age  of  twenty-two  years,  which  would 
certainly  include  those  living  at  the  death  of  testator  as  well 
as  those  bom  subsequentiy.  This  might  be  impossible  if  the 
will  meant  that  final  distribution  was  to  be  made  when  the 
youngest  great-grandchild  living  at  death  of  testator  had  at- 
tained the  age  of  twenty-two  years. 

The  will  must  be  construed  so  that  all  of  it  may  stand,  if  this 
be  possible.  As  has  been  shown,  many  parts  of  the  will  would 
be  meaningless  if  the  word  ^^  living ''  is  to  be  construed  as  mean- 
ing **  living  at  death  of  testator."  All  parts  of  the  will  would 
have  a  meaning  if  the  word  "  living  "  means ''  living  at  the  time  of 
distribution."  Therefore  your  auditor  finds  this  is  the  construc- 
tion that  must  be  given  it.  The  testator  meant  that  when  C. 
N.  Gerber  was  dead ;  when  all  his  children,  those  living  at 
testator's  death,  as  well  as  those  bom  afterwards,  were  dead ; 
and  when  the  youngest  one  of  their  children  living  (not  mak- 
ing it  necessary  for  a  younger  one  who  had  died,  would  have 
been  twenty-two  had  it  lived)  was  twenty-two  years  of  age, 
the  estate  should  be  distributed. 

Can  this  time  for  distribution  arrive  after  lives  in  being 
and  twenty-one  years  ? 
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In  answering  this  question  we  will  endeavor  to  see  if  it  is 
possible  that  the  time  for  distribution  may  arrive  after  lives  in 
being  and  twenty-one  years,  and  not  whether  it  is  likely  to  oo> 
cur  within  that  time. 

'^  It  is  not  enough  that  a  contingent  event  may  happen,  or 
even  that  it  will  probably  happen  within  the  limits  of  the  rule 
against  perpetuities,  if  it  can  possibly  happen  beyond  tiiose 
limits,  an  interest  conditioned  on  it  is  too  remote : ''  Gray  on 
Perpetuities,  sec.  214 ;  Coggins's  Appeal,  124  Pa.  10. 

^'For  the  purpose  of  determining  questions  of  remoteness 
men  and  women  are  deemed  capable  (Gray  on  Perpetuities^ 
sec.  216)  of  having  issue  so  long  as  they  live." 

The  "  lives  in  being  "  in  the  present  case  are  all  the  children 
of  C.  N.  Gerber,  bom  prior  to  testator's  death,  possibly  in- 
cluding C.  N.  Gerber  himself. 

Keeping  these  principles  in  mind,  your  auditor  finds  thai 
the  period  for  distribution  in  this  estate  can  occur  in  each  of 
the  following  ways,  at  a  period  beyond  that  allowed  by  the 
rule  agains  perpetuities. 

1.  Christian  N.  Gerber,  testator's  son,  was  about  fifty-five 
years  of  age  when  testator  died.  He  may  have  children  bom. 
after  the  death  of  testator.  Such  children  might  survive  C.  N* 
Gerber,  and  all  of  his  children  who  were  alive  at  the  death  of 
testator  for  a  period  in  excess  of  twenty-one  years.  There 
could  be  no  distribution  while  they  lived,  for  it  must  be  after 
the  death  of  all  testator's  grandchildren.  The  time  for  distri- 
bution would  then  be  postponed  until  after  ^'  lives  in  being  at 
death  of  testator "  (grandchildren  living  at  death  of  testator 
and  possibly  C.  N.  Gerber)  and  the  twenty-one  years  or  longer 
time  that  these  second  children  might  survive  these  ^^  lives  in 
being  at  the  death  of  testator." 

2.  Christian  N.  Gerber  (testator's  son)  had  eight  children 
(testator's  great-grandchildren)  at  the  time  of  testator's  death. 
Christian  N.  Gerber  and  his  eight  children  must  die  before  the 
time  for  distribution  arrives.  The  seven  great-grandchildren 
of  testator  may  die  before  their  parents.  Some  of  the  eight 
grandchildren  may  leave  a  child  or  children  who  would  not  be 
a  year  old  at  the  time  of  the  death  of  C.  N.  Gerber  and  the 
last  of  C.  N.  Gerber's  eight  children.  The  time  for  distribu- 
tion then  could  not  arrive  until  it  or  they  had  attained  the  age 
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of  twenty-two,  which  would  be  more  than  twenty-one  years 
after  lives  in  being  at  the  death  of  testator. 

3.  The  eight  children  of  C.  N.  Gerber  might  survive  him ;  the 
seven  children  of  these  eight  children  might  survive  their  par- 
ents, who  may  leave  other  children  besides  these  seven.  Some 
of  or  one  of  these  other  or  later  children  might  not  be  a  year  old 
at  the  death  of  the  last  of  C.  N.  Gerber's  eight  children.  It 
must  attain  the  age  of  twenty-two  years  before  there  can  be  a 
distribution.  This  would  postpone  the  time  for  distribution 
for  more  than  twenty-one  years  after  the  expiration  of  lives  in 
being  at  the  death  of  testator. 

The  rule  against  perpetuities  is  as  follows : 

**  No  interest  subject  to  a  condition  precedent  is  good  unless 
the  condition  must  be  fulfilled,  if  at  all,  within  the  twenty-one 
years  after  some  life  (lives)  in  being  at  the  creation  of  the  in- 
terest:" Gray  on  Perpetuities,  sec.  201. 

The  rule,  as  laid  down  by  our  Supreme  Court,  is : 

"1.  Perpetuities  are  grants  of  property  wherein  the  vesting 
of  an  estate  or  interest  is  unlawfully  postponed ;  and  they  are 
called  perpetuities  not  because  the  grant  as  written  would  actu- 
ally make  them  perpetual  but  because  they  transgress  the  limits 
which  the  law  has  set  in  restraint  of  grants  that  tend  to  a  per- 
petual suspense  of  the  title  or  its  vesting. 

"  2.  The  law  allows  the  vesting  of  an  estate  or  interest  to  be 
postponed  for  the  period  of  lives  in  being  and  twenty-one  years 
and  nine  months  thereafter,  and  all  restraints  upon  the  vesting 
that  may  suspend  it  beyond  that  period  are  treated  as  perpetusd 
restraints  and,  therefore,  as  void,  and  consequently  the  estate 
or  interests  dependent  upon  them  are  void,  and  nothing  is  de- 
nounced as  a  perpetuity  that  does  not  transgress  this  rule :" 
Phila.  V.  Girard's  Heirs,  45  Pa.  26. 

The  interest  given  to  the  heirs  of  C.  N.  Gerber  is  not  vested. 
K  it  were  a  vested  interest  the  rule  against  perpetuities  would 
not  affect  it.  The  rule  does  not  deal  with  vested  interests  as 
is  stated  in  the  citation  above  for  Phila.  v.  Girard's  Heirs,  45 
Pa.  26.  Also  see  Gray  on  Perpetuities,  sec.  205,  Coggins's  Ap- 
peal, 124  Pa.  10,  and  Johnston's  Estate,  186  Pa.  179. 

**  An  estate  is  said  to  be  vested  in  interest  when  there  is  a 
present  fixed  right  in  some  one  of  future  enjoyment  of  it ;  it  is 
not  vested  but  contingent,  when  either  the  person  who  is  to  en- 
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joy  it  or  the  event  upon  which  the  estate  is  to  arise  is  uncer- 
tain:"  Johnston's  Estate,  185  Pa.  179. 

^'  Where  real  or  personal  estate  is  divided  or  bequeathed  to 
such  children  ....  or  individuals  as  shall  attcun  a  given  age 
....  or  be  living  at  a  certain  time,  without  any  distinct  gift 
to  the  whole  class  preceding  such  restrictive  description,  so  that 
the  uncertain  event  forms  part  of  the  description  of  the  devisee 
or  legatee,  the  interest  so  devised  is  necessarily  contingent  on 
account  of  the  person.  For  until  the  age  is  attained,  the  char- 
acter sustained  or  the  act  performed,  the  person  is  unascertained ; 
there  is  no  person  answeiing  to  the  description  of  the  person  to 
take  as  devisee  or  legatee : ''  Smith  on  Executory  Interests, 
p.  281,  cited  Johnston's  Estate,  185  Pa.  186, 

See  also  Coggins's  Appeal,  124  Pa.  10,  for  an  application  of 
the  rule  very  similar  to  the  present  case. 

Under  the  will  of  Andrew  Gerber  there  is  no  present  fixed 
right  in  some  one  of  future  enjoyment  of  his  estate.  The  per- 
sons who  are  to  enjoy  it  are  uncertain.  They  must  be  heirs  of 
C.  N.  Gerber,  and  until  his  death  no  one  answers  that  descrip- 
tion. The  time  of  enjoyment  is  also  uncertain.  So  that  the 
future  interests  given  under  this  will  are  contingent  and  not 
vested. 

There  is  but  one  more  observation  necessary  as  to  the  second 
estate.  Under  the  ways  suggested  in  which  it  may  not  vest 
until  more  than  twenty-one  years  after  a  life  or  lives  in  being 
it  might  vest  in  some  of  the  class,  viz:  those  great-grand- 
children who  were  over  a  year  old  at  the  time  of  the  death  of 
the  last  grandchild  of  testator.  If  it,  however,  is  void  as  to  one 
member  of  a  class  it  is  void  as  to  all :  Coggins's  Appeal,  124 
Pa.  10. 

Having  shown  that  this  second  estate  is  not  a  vested  interest; 
that  it  may  possibly  not  vest  in  any  one  until  a  life  or  lives  in  be- 
ing and  twenty-one  years  thereafter,  and  that  in  this  it  offends 
the  rule  against  perpetuities,  we  therefore  believe  it  to  be  void. 
A  very  similar  case  has  been  decided  in  Pennsylvania,  in  the 
opinion  of  which  much  that  applies  to  this  case  has  been  ex- 
amined, and  the  auditor  rests  his  opinion  as  to  this  second 
estate  or  interest,  almost  entirely  on  this  case.  It  is  Coggins's 
Appeal,  124  Pa.  10. 

2.  The  auditor  will  next  consider  the  first  estate  or  interest 
named  above. 
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The  rale  against  perpetuities  is  only  directed  against  future 
estates.  There  was  nothing  future  about  this  estate  except  its 
continuance.  It  began  within  the  required  limits,  viz :  lives  in 
being  and  twenty-one  years  and  it  is  of  no  consequence,  so  far  as 
concerns  the  rule  that  it  extends  beyond  it.  If  the  rule  admits 
of  no  exceptions,  but  it  is  to  be  applied  in  every  case,  then  this 
particular  estate  must  stand.  But  that  is  a  conclusion  that  it 
would  seem  right  if  possible  to  be  avoided,  for  this  estate  or  in- 
terest left  standing  ^one  cannot  with  any  reason  be  said  to  ex- 
press the  testator's  wishes. 

The  auditor  used  the  language  of  Judge  Stbwakt,  in  Johns- 
ton's Estate,  185  Pa.  179,  in  the  above  statement,  a  very  similar 
case.  His  opinion  was  commended  very  highly  by  the  Supreme 
Court  and  adopted  as  their  own  in  that  case. 

A  testator  left  his  estate  to  trustees  for  sevei^ty-five  years. 
First,  to  pay  taxes  and  repairs.  Second,  pay  income  to  his 
children  and  their  legal  descendants.  Third,  to  sell  the  real 
estate  and  at  the  end  of  seventy-five  years  to  pay  principal  to 
his  children  that  were  living  and  the  legal  descendants  of 
those  who  were  dead.  The  court  held  that  these  were  two 
estates,  one  to  the  trustees,  vested  at  the  death  of  testator  and 
on  that  account  not  offending  the  rule  against  perpetuities,  and 
an  estate  or  interest  in  the  children  of  testator  who  were  liv- 
ing at  the  expiration  of  seventy-five  years,  or  the  legal  descend- 
ants of  such  as  were  dead. 

The  latter  estate  was  held  void  because  it  violated  the  rule 
against  perpetuities. 

The  former  estate,  the  one  to  trustees,  was  held  void  also. 
It  did  not  violate  the  rule  against  perpetuities,  but  came  within 
two  exceptions  to  the  rule,  and  this  case  established  this  as  the 
law  in  Pennsylvania. 

The  exceptions,  as  expressed  in  the  opinion,  were  as  follows 
(p.  191): 

"No  cases  are  to  be  found  in  Pennsylvania  supporting  the 
view  here  expressed,  but  neither  can  any  be  found  which  are 
in  conflict  with  it.  There  are  cases,  Lawrence's  Estate,  136 
Pa.  864,  and  others  which  recognize  the  general  rule  as  stated 
by  Lewis,  viz :  *that  a  prior  estate  neither  receives  enlargement 
nor  suffers  diminution  when  a  remainder  expectant  upon  it  is 
declared  void  for  remoteness,'  but  the  question  whether  this 
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general  rule  admits  of  exceptions  is  nowhere  discussed  in  any 
of  them.  Elsewhere  we  have  seen  the  rule  is  not  invariably 
applied,  and  a  recognized  exception  is  where,  as  in  this  case 
(1)  the  failure  of  the  ulterior  estate  disturbs,  so  as  to  defeat 
the  main  and  dominant  purpose  of  the  testator.  (2)  Another 
is  where  a  particular  prior  estate  is  adopted  as  a  means  for  the 
accomplishment  of  that  which  the  law  forbids.  The  present 
case  falls  within  both  exceptions." 

The  reason  for  these  conclusions  is  most  clearly  stated  in 
the  opinion  on  bottom  of  pages  189  to  192. 

Prof.  Gray,  in  his  work  on  perpetuities,  says  that  if  the 
question  that  arose  in  that  estate,  came  before  the  courts,  it 
would  be  decided  just  as  the  Supreme  Court  of  Pennsylvania 
did  decide  it  in  Johnston's  Estate. 

In  sec.  418,  Gray  on  Perpetuities,  says:  "If  the  main 
(not  only)  object  of  an  executory  trust  were  to  create  too 
remote  limitations  so  that  apart  from  such  object,  there  re- 
mained nothing  to  carry  out,  it  is  probable  that  the  whole  trust 
would  fall,  although  there  is  no  case  so  holding : "  Gray  on 
Perpetuities,  sec.  671. 

"Thus  if  there  be  a  direction  in  a  will  to  accumulate  the  in- 
come for  fifty  years,  and  at  the  end  of  the  time  pay  the  accum- 
ulated fund  to  those  who  shall  then  be  the  heira  of  the  testator, 
the  gift  is  void,  and  those  persons  will  be  entitled  to  the  prop- 
erty who  would  have  been  entitled  to  it,  had  the  direction  to 
accumulate  and  the  gift  of  the  accumulated  fund  both  been 
omitted  from  the  will.  The  gift  of  the  accumulated  fund  is 
void,  the  dii'ection  to  accumulate  is  also  to  be  disregarded  and 
this  can  be  done  in  either  of  the  two  theories.  It  may  be  said, 
that  the  trust  to  accumulate  exists  only  for  the  sake  of  the  gift 
of  the  accumulated  fund,  and  as  the  gift  is  void,  the  trust  to 
accumulate  fails  also.'' 

As  has  been  stated  Johnston's  Estate  and  the  present  one 
are  very  similar.  In  both  the  wills  attempt  to  create  two 
estates  or  interests.  In  both  the  estates  clearly  violated  the 
rule  against  perpetuities.  In  the  estates  to  trustees  in  both 
there  was  a  power  of  sale  which  violated  the  rule  against  per- 
petuities. (The  power  in  this  estate  might  not  be  exercised 
until  time  for  distribution.)  Both  required  payment  of  taxes. 
Both  gave  of  the  income  to  certain  people.     In  Johnston's 
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Estate  all  of  the  income  to  the  heirs  of  the  testator  until  final 
distribution ;  in  this  estate,  a  small  part  of  the  income  which 
includes  taxes  on  their  farms,  to  the  grandchildren  of  testator 
during  their  lives.  In  this  estate  there  are  annuities  to  chari- 
ties until  final  distribution  amounting  to  $485,  there  being 
^ve  Sunday  schools  in  Mount  Joy.  In  this  estate  there  are  an- 
nuities to  the  great-grandchildren  of  from  $60.00  to  $100  which 
may  not  vest  in  lives  in  being  and  twent}'-one  years,  under  the 
second  plan  and  which  are,  therefore,  void  and  will  not  be  con- 
sidered here. 

In  Johnston's  Estate  the  particular  estate  to  trustees  was 
held  void.  Will  the  two  points  wherein  the  particular  estate 
imder  the  Gerber  will  differs  from  that  under  the  Johnston 
will  save  it?  These  points  of  difference  are,  first,  the  payment 
of  $550  of  the  income  to  or  for  the  grandchildren  of  testator 
annually  (assuming  that  the  board  and  washing  of  testator's 
grandson,  Samuel,  will  amount  annually  to  $300)  and,  sec- 
ond, the  payment  of  $436  of  the  income  annually  to  charities 
^churches,  coal  and  cemetery). 

The  balance  in  the  hands  of  the  executors  or  trustees  is  over 
$83,000 ;  the  real  estate  of  which  they  have  control  will  run 
the  amount  to  over  $100,000.  With  accumulations  and  real 
•estate  that  must  come  into  their  hands  before  time  for  distribu- 
tion, this  sum  will  certainly  exceed  $250,000.  But  it  is  fair 
to  assume  that  now  the  income  is  more  than  $5,000  annually. 
Of  this  he  directs  to  be  given  to  and  for  certain  grandchildren 
.and  to  charity,  not  permanently,  but  during  the  lives  of  the  for- 
mer and  to  the  latter  until  final  distribution,  less  than  one  fifth. 

Could  it  be  contended  that  this  particular  estate  in  the  trus- 
l^es  was  created  for  the  purpose  of  paying  this  one  fifth  of  the 
income  ?  Does  it  not  seem  that  the  intention  of  the  testator 
in  creating  this  particular  estate  was  rather  to  tie  up  his  estate, 
increasing  it  by  accumulation,  until  his  youngest  living  great- 
grandchild was  twenty-two  years  of  age  ?  This  particular  es- 
tate was  a  hook  in  which  he  desired  to  suspend  this  tied  up 
ostate.  "  How  does  it  in  any  way,"  quoting  from  the  opinion 
in  Johnston's  Estate,  ^'  enforce  testator's  wishes  to  leave  the  hook 
in  its  place,  when  there  is  no  estate  to  suspend  upon  it?  ...  . 
Instead  of  observing  his  will,  is  it  not  rather  enforcing  one  not 
bis^  to  keep  alive  under  such  circumstances,  an  estate  which  he 
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contemplated  only  in  connection  with  another  and  larger  one 
which  the  law  has  annulled?  " 

The  "  main  and  dominant  purpose  "  of  the  testator,  was  to 
tie  up  and  accumulate  his  estate  until  a  future  time.  It  was 
not  the  ^'  main  and  dominant  purpose  "  to  tie  it  up  that  one  fifth 
and  what  will  soon  be  one  tenth,  more  likely  one  twentieth,  of 
the  income  might  be  paid  to  charity. 

The  "  main  and  dominant  purpose "  being  defeated  by  the 
destruction  of  the  ulterior  estate,  the  intention  of  the  testator 
would  certainly  not  be  carried  out  by  permitting  this  estate  to 
stand  and  to  accumulate,  for  a  long,  uncertain,  illegal  period, 
probably  one  hundred  years,  in  order  that  a  small  part  of  the  in- 
come might  be  paid  to  charity.  If  he  wanted,  as  his  main  and 
dominant  purpose,  to  provide  for  these  objects  of  his  charity^ 
he  would  have  provided  for  them  permanently  and  not  only 
until  final  distribution. 

^^  It  is  equally  clear  that  in  the  present  case  the  only  purpose 
the  testator  had  in  connection  with  the  trust  he  established  was 
to  make  an  invalid  gift.  His  aim  was  to  control  the  disposition 
of  his  property  beyond  the  period  that  the  law  allows,  and  this 
devise  was  the  scheme  adopted  to  accomplish  it.  It  was  a  man- 
ifest attempt  to  accomplish  an  illegal  object,  and  for  this  reason^ 
if  for  no  other,  the  whole  scheme  should  fail:"  Johnston^s 
Estate,  185  Pa.  191. 

If  a  man  desired  to  tie  up  his  estate  for  an  indefinite  and  ille- 
gal time,  before  having  it  divided  among  his  heirs,  say  possibly 
a  hundred  years,  and  could  accomplish  it  by  giving  one  fifths 
or  what  must  eventually,  be  less  than  one  twentieth  of  the  in- 
come, to  charity,  or  to  individuals,  what  is  to  prevent  him  ty- 
ing it  up  for  two  hundred  years  by  giving  one  hundredth  of  the 
income  to  charity?  Or  if  he  can  do  so  by  giving  annually 
$435  to  charity,  what  is  to  prevent  him  doing  so  if  he  gives 
$4.35  to  charity  ?  If  the  rule  against  perpetuities  could  thus  be 
set  at  naught,  what  would  be  the  use  of  having  it  at  all  ? 

It  seems  to  the  auditor  the  differences  between  this  estate 
and  Johnson's  estate  are  not  such  as  will  save  the  particular 
estate  to  the  trustees  under  the  Gerber  will.  The  creation  of 
the  particular  estate  being  the  scheme  adopted  to  control  the  dis- 
position of  his  property  beyond  the  period  that  the  law  allows 
was  a  manifest  attempt  to  accomplish  an  illegal  object,  and  for 
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this  reason  the  whole  scheme  must  fail,  in  this  estate  just  as  it  did 
in  Johnston's  Estate.     See  also  Hillyard  v.  Miller,  10  Pa.  826. 

The  auditor  rests  his  opinion  upon  the  two  following  cases : 
Coggins's  Appeal,  124  Pa.  10,  for  the  destruction  of  the  ulte- 
rior estate,  and  Johnston's  Estate,  185  Pa.  179,  for  the  destruc- 
tion of  the  particular  estate  in  the  trustees. 

The  auditor's  conclusion  is  that  the  entire  amount  now  in  the 
hands  of  the  executors,  less  costs  of  audit,  should  be  paid  the 
Lancaster  Trust  Company,  trustee  of  Christian  N.  Gerber,  the 
only  son. 

Error  assiffned  was  the  decree  dismissing  exception  to  audi- 
tor's report. 

A.  G.  Dickson^  with  him  FT.  W.  Hensely  for  appellants. — In  all 
cases  of  doubtful  construction  the  law  leans  in  favor  of  an  ab- 
solute rather  than  a  defeasible  estate ;  of  a  vested  mther  than 
a  contingent  one :  Smith's  App.,  23  Pa.  9 ;  Manderson  v.  Lu- 
kens,  23  Pa.  31 ;  Passmore's  App.,  23  Pa.  381 ;  Rewalt  v.  Ul- 
rich,  23  Pa.  388 ;  Womrath  v.  McCorniick,  51  Pa.  504 ;  Chess's 
App.,  87  Pa.  362. 

If  it  be  decided  that  the  estate  given  by  this  will  is  a  vested 
interest,  then  it  is  not  subject  to  the  rule  against  perpetuities, 
for  ex  vi  termini  it  is  not  subject  to  a  condition  precedent : 
Gray  on  Perpetuities,  sec.  205. 

The  fact  that  a  provision  would  be  too  remote  if  construed 
in  a  certain  way  is  a  reason  for  supposing  that  it  was  not  in- 
tended to  be  construed  in  that  way,  which,  although  it  cannot 
avail  against  a  clear  form  of  words,  may  well  be  held  to  govern 
when  the  expression  is  ambiguous  :  Gray  on  Perpetuities,  sec. 
633;  Wolf's  Est.,  9  W.  N.  C.  260;  Chess's  App.,  87  Pa.  362; 
Ashhurst's  Est.,  17  W.  N.  C.  538. 

Where  the  time  of  a  legacy  is  annexed  to  the  payment  it  is 
vested :  1  Roper  on  Legacies,  chap.  10,  sec.  2,  p.  555 ;  1  Jar- 
man  on  Wills,  *763 ;  Letchworth's  App.,  30  Pa.  175 ;  Clark's 
Est.,  14  W.  N.  C.  94 ;  Coggins's  App.,  124  Pa.  10. 

Even  though  the  vesting  of  a  legacy  be  postponed,  if  it  must 
vest  within  the  time  permitted  by  the  rule  against  perpetuities, 
it  18  immaterial  as  to  when  it  is  to  be  paid,  even  though  its  tak- 
ing effect  in  possession  is  postponed  beyond  the  boundary  of 
Vol.  cxcvi — 25 
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perpetuities :  Lewis  on  Perpetuities,  *  511 ;  1  Jarman  on  Wills, 
*252;  Clark's  Est.,  14  W.  N.  C.  94. 

A  prior  estate  neither  receives  enlargement  nor  suffers  dim- 
inution when  a  remainder  expectant  upon  it  is  declared  void 
for  remoteness :  Lawrence's  Est.,  136  Pa.  354 ;  Lewis  on  Per- 
petuities, *  657. 

A.  B.  Hassler^  for  appellee. —  This  is  not  a  vested  interest: 
Philadelphia  v.  Girard's  Heirs,  45  Pa.  26 ;  Gray  on  Perpetuities, 
sec.  205 ;  Coggins's  App.,  124  Pa.  10 ;  Johnston's  Est.,  185 
Pa.  179. 

The  rule  against  perpetuities  was  violated:  Davenport  v. 
Harris,  3  Grant,  164 ;  Philadelphia  v.  Girard's  Heirs,  45  Pa.  26 ; 
Minnig  v.  Batdorff,  5  Pa.  503;  Johnston's  Est.,  185  Pa.  179; 
Hillyard  v.  Miller,  10  Pa.  326 ;  Coggins's  App.,  124  Pa,  10. 

Per  Curiam,  May  29, 1900 : 

The  auditor's  report  in  this  case  contains  a  very  thorough, 
able  and  exhaustive  review  of  all  the  matters  of  fact  and  law 
involved  in  the  present  contention.  There  is  no  controversy 
as  to  the  facts,  and  the  question  whether  the  provisions  of  the 
will  are  in  conflict  with  our  law  against  perpetuities  is  so  fully 
and  carefully  considered,  and  the  conclusions  reached  are  so 
entirely  in  accord  with  our  convictions,  that  we  affirm  the  de- 
cree of  the  learned  court  below  upon  the  report  of  the  auditor. 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the  ap- 
pellants. 


Ryder  v,  Jacobs. 

Partnership— Participation  in  profits— Evidence— ^Question  for  jury. 

In  an  action  of  assumpsit  to  recover  salary  for  services  rendered  as  a 
salesman,  where  the  defendant  testifies  that  the  plaintiff  was  to  receive  as 
compensation  half  the  profits  instead  of  a  salary,  and  there  was  other  OYi- 
dence  such  as  the  conduct  of  the  plaintiff  in  the  business,  the  authority  he 
exercised  over  it,  and  his  alleged  declarations  to  third  persons,  that  he 
was  a  partner,  the  question  as  to  whether  there  was  a  partnership  is  for 
the  jury. 
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The  mere  agreement  to  give  the  plaintifif  half  the  profits,  for  his  services 
did  not  of  itself  constitute  him  as  between  the  parties  to  the  agreement  a 
partner. 

Praciice — Tridlr— Cross-examination. 

The  Supreme  Com*t  will  not  revei*se  a  judgment  on  the  ground  of  a 
••nagging"  cross-examination,  unless  it  plainly  appears  that  the  trial 
court  neglected  to  exercise  properly  its  power  to  conti*ol  the  cross-examina- 
tion. 

Evidence — Books  and  accounts. 

Where  it  is  established  that  both  plaintiff  and  defendant  had  access  to, 
control  over  and  the  right  to  make  entries  in  the  books  of  the  business ; 
that  the  handwriting  of  l^oth  is  intermingled  on  the  same  day  on  the  same 
page ;  that  each  drew  checks,  and  made  memoranda  on  the  stubs,  the  de- 
fendant may  produce  the  books  in  evidence  showing  his  own  entries,  it 
being  a  probable  if  not  a  necessary  inference,  that  the  plaintiff  saw  the 
entries  about  the  time  they  were  made,  yet  did  not  protest  against  them. 

Partnership — Evidence^Making  affidavit  of  defense. 

In  an  action  of  assumpsit  for  salaiy  alleged  to  be  due  to  the  plaintiff  as 
a  traveling  salesman,  where  the  defense  is  that  the  plaintifif  was  to  receive 
in  lieu  of  salary  one  half  of  the  profits  and  where  there  is  other  evidence 
of  a  partnership  existing  between  the  plaintiff  and  the  defendant,  the  court 
commits  no  error  in  overruling  an  ofifer  of  the  plaintiff  to  prove  by  the 
defendant  that  the  latter  after  the  severance  of  their  business  relations  had 
been  sued  as  an  individual  and  had  made  an  afiidavit  of  defense  individu- 
ally. In  such  a  case  the  defendant  had  the  option  either  to  file  a  plea  in 
abatement  averring  a  partnership  or  to  make  an  afiUdavit  of  defense  to  the 
merits. 

Argued  May  14, 1900.  Appeal,  No.  232,  Jan.  T.,  1899,  by 
plaintifif,  from  judgment  of  C.  P.  Lancaster  Co.,  May  T.,  1894, 
No.  57,  on  verdict  for  defendant  in  case  of  Louis  E.  Ryder  v. 
William  M.  Jacobs.  Before  Green,  C.  J.,  McCollum,  Mitch- 
ell, Dean  and  Mestrezat,  JJ.     Affirmed. 

Assumpsit  for  services  as  salesman.    Before  Livingston,  P.  J. 
The  facts  appear  by  the  charge  of  the  court,  and  by  the  re- 
port of  the  case  in  182  Pa.  624. 

The  court  charged  as  follows : 

This  is  an  action  brought  by  Louis  E.  Ryder,  plaintiff,  against 
William  M.  Jacobs,  defendant.  It  is  brought  to  recover  from 
Mr.  Jacobs  the  sum  of  $2,606.14,  with  interest  thereon  from 
April  7, 1894. 

This  sum,  Mr.  Ryder  claims,  was  made  up  in  this  way :  He 
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says  that  he  was  hired  and  employed  by  Mr.  Jacobs  as  a  sales- 
man to  sell  cigars  for  him  at  the  rate  of  f  200  per  month  and 
tmveling  expenses,  payable  monthly ;  that  he  agreed  to  take 
#200  a  month  and  traveling  expenses  from  Mr.  Jacobs  for  his 
services,  and  Mr.  Jacobs  agreed  to  pay  him  such  sum  for  his 
services;  that  in  pursuance  of  said  contract,  he  entered  and 
was  in  the  employment  of  Mr.  Jacobs  as  a  salesman  from  Jan- 
uary 18,  1893,  to  about  April  7,  1894,  and  earned  under  that 
contmct,  which  was  a  verbal  one  and  not  in  writing,  $2,926.54; 
that  on  account  of  this  amount  of  wages  earned  by  him  he  re- 
ceived payments  from  Mr.  Jacobs  as  I  have  them  taken  down, 
I  believe,  I  am  correct,  as  follows : 

February  22,  1893,  *200;  April  20,  1893,  $200;  May  22, 
1893,  $200;  June  22,  1893,  $200;  July  23,  1893,  $200;  Octo- 
ber 30, 1893,  $300;  November  29, 1893,  $100 ;  January  8, 1894, 
$350;  February  26,  1894,  $141 ;  March  15, 1894,  $109.  And 
there  was  a  credit  for  merchandise  of  $20.40,  making  a  total 
credit  of  $2,220.40. 

This  amount,  he  says,  he  received  on  account  of  services  as 
salesman  under  the  contract  be  made  with  Mr.  Jacobs. 

The  total  amount  for  services  was  $2,926.54,  and  the  pay- 
ments of  $2,220.40  deducted,  leaves  a  balance  which  he  claims 
due  as  wages  of  $706.14. 

He  further  claims  to  have  loaned  Mr.  Jacobs  in  advance,  as 
he  says,  $1,900.  This  added,  would  make  $2,606.14,  being  the 
amount  which,  he  claims,  is  due  him  here  in  this  suit,  with  in- 
terest from  the  time  he  states,  April  7, 1894.  And  he  has  pre- 
sented testimony  to  you  for  the  purpose  of  showing  that  he  is 
entitled  to  recover  this  amount  from  Jacobs  in  this  action. 

Mr.  Jacobs  admits  that  Ryder  was  in  his  employ  as  salesman 
from  January,  1893,  to  about  May  1,  1893,  at  a  salary  of  $200 
per  month  and  traveling  expenses,  and  no  longer  than  that 
time,  and  that  he  paid  Ryder  in  full  for  such  services,  and  owes 
him  nothing  for  or  on  account  of  services  as  salesman:  but 
that  their  agreement  was,  that  Ryder  should  be  employed  as 
salesman  at  $200  per  month  ended  on  May  1,  1893,  as  they 
originally  agreed  it  should,  when  they  moved  into' the  new 
building,  which  Mr.  Jacobs  now  occupies.  And  from  that  time 
forward,  it  was  agreed  between  them  verbally,  not  in  writing, 
that  Mr.  Ryder  should  receive  for  his  services  the  half  of  the 
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net  profit  of  the  business  of  making  and  selling  cigars,  in  which 
Mr.  Jacobs  was  at  that  time  engaged  in  this  city. 

My  recollection  is  (you  will  remember  it),  that  Mr.  Jacobs 
said  he  was  to  receive  for  his  services  half  of  the  net  profits, 
after  deducting  six  per  cent  interest  upon  the  amount  of  the 
capital  which  he  had  invested. 

Mr.  Jacobs  denies  having  borrowed  $1,900  from  Mr.  Ryder, 
as  Mr.  Ryder  testifies  he  did,  so  that  the  case  is  presented 
by  Mr.  Jacobs  differently  from  its  presentation  by  Mr.  Ryder. 

He  tells  you  that  the  contract  was  that  Ryder  was  to  receive 
$200  per  month  and  traveling  expenses  as  salesman  until  the 
time  they  would  move  into  the  new  building,  which  Mr.  Jacobs 
now  occupies  and  in  which  he  conducts  his  business,  when  his 
payment  of  ii200  per  month  and  traveling  expenses  was  to 
cease,  and  from  that  time  Mr.  Ryder  was  to  i-eceive  one  half  of 
the  net  profits  of  the  business  for  his  services,  after  deducting 
six  per  cent  interest  on  the  capital  invested  by  Mr.  Jacobs  in 
the  business  (he  was  to  be  a  partner  in  the  profits  of  the 
business)  and  that  Ryder  has  been  paid  all  the  money  due 
him  for  services  at  $200  per  month  and  traveling  expenses  up 
to  the  time  they  moved  into  the  new  building,  and  he  became 
a  partner  in  the  profits  of  the  concern,  and  that  he  owes  him 
nothing  now  as  profits. 

His  having  stated  they  were  to  be  partners  makes  it  neces- 
sary for  me  now  to  inform  you  what  is  required  with  reference 
to  partnership. 

It  is  said  to  be  a  contract  or  agreement  in  which  every  part- 
ner is  entitled  and  bound  to  take  part  in  the  conduct  of  the 
business,  unless  it  was  otherwise  agreed  between  them.  Every 
partner  is  liable  for  the  debts  of  the  partnership  to  the  total 
extent  of  his  property  as  between  partnere ;  each  partner  is 
bound  to  contribute  to  the  debts  in  proportion  to  his  share  of 
the  profits.  As  regards  third  persons  the  act  of  every  partner 
within  the  ordinary  scope  of  his  business  binds  his  copartner, 
whether  they  have  sanctioned  it  or  not. 

A  partnership  is  a  contract  relation,  and  without  a  contract  it 
cannot  be  very  well  made.  It  is  not  made  in  law  of  itself.  A 
contract  relation  subsisting  between  persons  who  have  com- 
bined their  property,  labor  or  skill  in  an  enterprise  or  business 
as  members  for  the  purpose  of  joint  profit    The  partnerahip 


Digiti 


ized  by  Google 


390  RYDER  v,  JACOBS. 

Charge  of  Court.  [196  Pa. 

relation  does  not  arise  from  the  mere  operation  of  law,  but  can 
be  created  only  by  a  voluntary  act  or  contract,  expressed  or  im- 
plied from  their  acts,  by  the  parties  entering  into  it,  and  mu- 
tual agency  and  a  communion  of  profit  and  loss  is  its  true  cri- 
terion, each  member  standing  in  the  relation  of  principal  to  the 
other,  who  in  that  regard  are  agents.  In  general  a  community 
of  interests  and  sharing  of  profits  and  losses ;  the  existence  of 
mutual  relationship  of  principal  and  agent ;  an  intention  on  the 
part  of  persons  interested  an^  united  in  the  prosecution  of  a 
common  enterprise  to  become  and  act  as  partners,  are  the  proxi- 
mate tests  as  to  the  existence  of  a  partnership  between  them, 
what  constitutes  a  partnership  being  a  question  of  law  for  the 
court,  while  the  question  as  to  the  existence  of  the  constituent 
elements  of  a  partnership  is  one  of  fact  for  the  jury. 

Compensation  for  services  in  the  form  of  commission  or  prof- 
its creates  no  such  interest  in  the  concern  as  constitutes  a  part- 
nership. 

If  Mr.  Ryder  and  Mr.  Jacobs  made  or  entered  into  an  agree- 
ment between  them,  that  Mr.  Ryder  should  give  his  attention 
and  services  to  Mr.  Jacobs  in  the  business  he  was  then  carrying 
on  and  conducting,  as  salesman,  and  for  such  services,  without 
contributing  any  capital,  as  his  compensation  Mr.  Jacobs  was  to 
allow  him  and  pay  him  one  half  of  the  profits  of  the  business, 
after  deducting  six  per  cent  interest  on  the  capital  he  had  in- 
vested in  the  business,  such  an  agreement  would  not  constitute 
a  partnership  between  them,  would  not  make  them  paitners. 
The  Supreme  Court  of  Pennsylvania  has  for  three  quarters  of 
a  century  uniformly  held  compensation  for  services  to  be  paid 
out  of  and  contingent  on  profits  does  not  of  itself  constitute  an 
employee  a  partner.     So  much  then  for  partnership. 

If  the  jury  in  this  case  believe  from  the  whole  evidence  that 
the  contract  between  Mr.  Ryder,  the  plaintiff,  and  Mr.  Jacobs, 
the  defendant,  was  that  Ryder  was  to  receive  as  salary  as  sales- 
man #200  per  month  and  traveling  expenses  from  January,  1893, 
until  the  time  he  left,  and  that  the  contract  was  not  that  he 
was  at  any  time  to  receive  part  of  the  profits  or  was  not  changed 
so  he  was  to  receive  part  of  the  profits,  or  as  Jacobs  called  it, 
become  a  partner  in  the  profits,  he  would  be  entitled  to  recover 
in  this  action  the  amount  he  claims  with  interest,  the  amount 
shown  to  be  due  him  by  the  evidence  with  interest.    So  if  the 
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contract  was  as  Ryder  says  it  was,  from  the  time  he  went  into 
the  service  of  Mr.  Jacobs  until  the  time  he  ceased  to  serve  him, 
was  to  be  f  200  per  month  with  traveling  expenses,  and  that 
was  never  changed  during  that  time,  or  was  not  in  the  com- 
mencement but  for  a  certain  time,  and  after  the  time  he  moved 
into  the  new  building,  he  was  to  receive  a  share  of  the  profits 
in  place  of  $200  per  month  as  compensation  for  his  services ;  if 
it  remained  as  Ryder  says  it  was  during  the  whole  time,  then 
he  would  be  entitled  to  receive  whatever  amount  was  due  him, 
whatever  balance  was  found  to  be  due  him  by  the  evidence,  as 
services  at  S200  per  month  with  traveling  expenses,  during  the 
time  he  remained  there. 

[But  if,  as  Mr.  Jacobs  says,  the  original  contract  was  he  was 
to  have  $200  per  month  imtil  they  removed  into  the  new  build- 
ing, and  that  was  then  to  cease,  and  he  was  to  become  from  that 
time  forward,  while  he  remained  a  partner  in  the  profits,  he 
was  to  receive  half  of  the  net  profits  after  deducting  the  interest 
on  the  capital  at  six  per  cent,  as  he  stated,  if  it  was  changed  to 
that,  then  from  the  time  he  went  into  the  new  building  he  would 
only  be  entitled  to  recover  one  half  of  the  profits,  and  that  he 
could  not  do  in  this  action.  He  would  have  to  go  into  a  court 
of  equity.  This  court  could  not  decide  that,  nor  this  jury  de- 
cide it  for  him.  In  such  case  you  would  have  to  find  a  verdict 
in  favor  of  the  defendant,  and  if  there  be  anything  due  then  to 
Mr.  Ryder  he  would  have  to  go  into  a  court  of  equity,  or  into 
another  court  and  have  his  case  decided.  He  could  not  have 
it  decided  here.]  [2] 

[So  that  if  the  jury  believe  from  aU  the  evidence  that  Mr. 
Jacobs  after  they  moved  into  the  new  building  was  to  pay 
Mr.  Ryder  half  of  the  profits,  net  profits,  after  deducting  the 
interest  spoken  of,  and  not  $200  per  month,  as  Mr.  Ryder  says, 
for  his  services,  in  that  case  there  can  be  no  recovery  in  this 
action  by  Mr.  Ryder,  your  verdict  would  have  to  be  for  the  de- 
fendant, Mr.  Jacobs,  and  Mr.  Ryder  if  anything  is  owing  to 
him  on  account  of  services  by  reason  of  the  defendant  failing 
to  pay  him  the  half  of  the  profits,  to  which  he  says  he  is  en- 
titled, he  would  have  to  go  into  another  court  to  recover  that. 
It  cannot  be  done  before  this  court  and  jury.]    [3] 

I  do  not  know  that  I  need  say  anything  further  to  you  in  re- 
gard to  the  matter.     I  have  explained  now  everything  to  you. 
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There  are  three  points  in  the  case,  two  really.  One  is,  if  Mr. 
Ryder  is  correct  in  his  evidence  as  to  the  bargain,  that  it  was 
to  be  from  the  commencement  to  the  end  at  $200  per  month 
and  traveling  expenses,  and  he  has  not  been  fully  paid,  he 
would  be  entitled  to  be  paid  whatever  balance  there  was  due 
him,  in  this  action. 

[But  if  he  is  not  correct,  and  Mr.  Jacobs  is  correct  in  his 
statement  that  the  contract  when  originally  made  was  to  last 
until  the  parties  moved  into  the  new  building,  in  which  Mr. 
Jacobs  is  now  carrying  on  his  business ;  until  they  moved  there 
it  was  to  be  |i200  per  month,  as  Mr.  Ryder  has  said ;  but  when 
they  moved  there  that  ceased  and  Mr.  Jacobs  was  to  pay  Mr. 
Ryder  in  lieu  thereof  for  his  services  half  of  the  net  profits,  af- 
ter deducting  six  per  cent  interest  on  the  amount  of  the  capital 
which  Mr.  Jacobs  had  invested  in  the  business,  then  Mr.  Ryder 
could  not  recover  anything  in  this  action,  as  I  have  told  you ; 
and  if  anything  be  due  him  on  account  of  these  services  on  his 
share  of  the  profits  he  will  have  to  go  into  another  court  to  re- 
cover that.]   [4] 

Plaintiff's  point  was  as  follows : 

Under  the  undisputed  evidence  and  the  pleadings  in  the  case 
no  partnership  inter  sese  (that  is  between  themselves)  existed 
between  the  plaintiff  and  defendant.  Answer:  Our  answer 
to  that  is,  we  have  fully  explained  the  law  to  the  jury  as  to  what 
constitutes  a  partnership  and  what  is  required  in  law  to  es- 
tablish a  partnership  generally  and  inter  sese ;  but  the  ques- 
tion as  to  the  existence  of  the  constituent  elements  of  a  part- 
nership is  a  question  of  fact  for  the  jury,  and  we  leave  that 
question  with  them.    [1] 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  assigned  among  others  were  (1-4)  above  instructions, 
quoting  them. 

B.  F.  Davis^  with  him  George  Nauman^  for  appellant — 
Where  two  persons  agree  simply  to  share  the  profits  of  a  trade 
or  adventure,  they  will  be  partners  in  those  profits ;  but  if  one 
be  a  mere  servant  or  agent  of  the  other  and  receive  his  share  of 
the  profits  in  lieu  of  wages,  then  as  there  is  no  mutuality  be- 
tween the  parties  they  are  not  partners :  Dunham  v,  Rogers, 
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1  Pa.  255 ;  Edwards  v.  Tracy,  62  Pa.  374 ;  Heckert  v.  Fegely, 
6  W.  &  S.  139 ;  Irwin  v.  BidweU,  72  Pa.  244 ;  CoUyer  on  Part- 
nership,  sees.  25,  26,  27,  29 ;  Gill  v.  Kuhn,  6  S.  &  R.  333 ; 
Gibbs's  Est.,  157  Pa.  70 ;  Everitt  v.  Chapman,  6  Conn.  347 ; 
Dwindle  v.  Stone,  30  Maine,  386. 

The  books  should  not  have  been  admitted :  Mueller's  Est, 
159  Pa.  590 ;  Cooper  v.  Morril,  4  Yeates,  341. 

John  E,  Malone^  with  him  W.  U.  Hensel^  for  appellee.     . 

Opinion  by  Mr.  Justice  Dean,  May  29, 1900 : 
This  case  was  here  before  on  appeal  by  defendant,  see  182 
Pa.  624,  and  was  reversed  because  of  misdirection  by  the  court 
on  the  question  of  the  effect  on  the  issue  of  a  partnership,  if 
proven.  It  is  not  necessary  to  here  repeat  the  facts  as  stated 
on  that  appeal ;  the  case  in  the  court  below  was  then  made  to 
turn  on  the  fact  of  partnership,  and  no  significance  was  given 
to  the  evidence  on  part  of  defendant  by  the  court  that  even  if 
there  was  no' partnership,  there  was  evidence  that  plaintiff  was 
to  be  paid  solely  out  of  profits ;  therefore,  his  right  to  recover 
depended  on  whether  there  were  any  profits  during  the  term  of 
his  employment,  and  if  so,  what  amount.  The  case  went  back 
for  retrial,  and  was  tried  in  accordance  with  our  opinion  as  to 
the  proper  effect  to  be  giVen  to  the  fact  of  a  partnership,  if  one 
existed ;  the  verdict  was  for  defendant,  and  we  now  have  this 
appeal  by  plaintiff  who  assigns  to  rulings  on  offers  of  evidence 
and  charge  of  the  court,  twenty-two  errors. 

The  principal  error  assigned,  and  the  one  on  which  most 
stress  is  laid  by  appellant,  is  the  first.  The  court  correctly 
defined  a  partnership,  and  what  facts  in  law  were  necessary  to 
constitute  it,  and  then  said :  "  But  the  question  as  to  the  exist- 
ence of  the  constituent  elements  of  a  partnership  is  a  question 
of  fact  for  the  jury,  and  we  leave  that  question  with  them." 
It  is  argued,  that  on  the  evidence,  this  instruction  was  mislead- 
ing, as  the  defendant  himself  testified  there  was  no  partner- 
ship. We  think  the  learned  counsel  for  appellant  is  not  exact 
in  his  statement  of  the  fact ;  defendant  testified  positively,  that 
plaintiff,  for  his  services,  was  to  receive  as  compensation  half 
the  profits  and  that  he  was  a  partner  in  the  profits.  The  mere 
agreement  to  give  Ryder  half  the  profits  for  his  services,  did 
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not,  of  itself,  constitute  him  a  partner  as  between  themselves, 
but  there  was  other  evidence,  such  as  the  conduct  of  Ryder  in 
the  business,  the  authority  he  exercised  over  it,  and  his  alleged 
declarations  to  third  persons,  that  he  was  a  partner,  which 
effectually  prevented  the  court  from  deciding  as  a  question  of 
law,  that  there  was  no  partnership.  The  conflicting  evidence, 
and  different  inferences  that  might  be  drawn  therefrom,  neces- 
sarily put  the  case  before  the  jury.  The  many  authorities 
cited  by  appellant  are  all  to  the  point,  that  the  mere  receipt 
of  a  share  of  the  profits,  without  more,  does  not  establish  a 
partnership.  This,  the  learned  judge  of  the  court  below  dis- 
tinctly announced  to  the  jury  as  the  law ;  at  the  same  time,  he 
instructed  them,  that  if  the  agreement  was  that  after  they 
went  into  the  new  building,  Ryder  was  to  be  a  partner  and  was 
to  receive  one  half  the  net  profits,  after  deducting  all  expenses, 
including  interest  on  capital,  then  he  could  recover  only  one 
half  the  profits,  and  that  he  would  have  to  sue  for  in  equity 
by  a  bill  for  an  accounting.  There  was  no  error  in  this  instruc- 
tion ;  the  couii}  was  bound  by  the  evidence  before  it  to  so  in- 
struct the  jury.     The  first  assignment  is  overruled. 

The  second,  third  and  fourth  assignments  complain  that  in 
its  charge,  the  court  made  the  whole  case  to  turn  on  plaintiff's 
claim  for  services,  leaving  out  of  view  his  evidence  tending  to 
prove  that  he  had  loaned  defendant  $1,900.  The  charge  itself 
negatives  this  assignment ;  the  court  after  stating  that  plaintiff 
claimed  to  recover  $1,900  as  a  loan,  and  that  he  had  presented 
testimony  tending  to  establish  the  fact,  further  calls  their  at- 
tention to  Jacobs's  testimony,  positively  denjdng  that  such  loan 
was  made.  This  left  the  credibility  of  the  two  witnesses  to  be 
judged  of  by  the  jury,  and  that  was  as  far  as  the  court  could  go. 

The  fifth  assignment  alleges  that  in  answer  to  defendant's 
fourth  point,  the  court  assumed  as  a  fact,  that  which  was  not 
a  fact.  This  allegation  is  not  sustained  by  the  record.  The 
point  asked  the  court  to  say  to  the  jury,  that  if  a  remittance  of 
$1,000  by  Ryder  to  Jacobs,  was  not  a  loan  but  to  make  good 
an  overdrawn  account,  there  could  be  no  recovery  for  this  item. 
The  court  affirmed  the  point,  but  no  fact  was  assumed ;  if  the 
jury  found  the  fact,  which  was  all  the  point  requested,  then 
they  should  not  allow  plaintiff  credit  for  the  $1,000.    The  an- 
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swer  was  correct.  The  sixth  assignment,  in  substance,  raises 
the  same  question  as  the  fifth,  and  is  also  overruled. 

The  seventh  and  eighth  assignments  complain  of  "nagging" 
plaintiff  on  the  witness  stiind,  whatever  that  may  mean,  by  de- 
fendant's counsel  on  cross-examination.  Undoubtedly,  counsel 
may,  and  perhaps  too  often  do,  exceed  the  bounds  of  courtesy 
and  orderly  examination ;  this,  however,  is  always  controllable 
by  the  trial  court,  and  unless  it  plainly  appeared,  that  the  court 
in  a  proper  case  neglected  to  exercise  its  power,  we  would  not 
convict  of  error.  A  careful  inspection  of  the  reported  testi- 
mony fails  to  convince  us  that  counsel  went  beyond  the  proper 
limits  of  cross-examination  in  this  instance.  These  assignments 
are  overruled. 

The  ninth  to  the  twentieth  assignments,  inclusive,  complain 
that  defendant  was  permitted  to  put  before  the  jury  his  own 
entries  in  books  and  accounts,  which  entries  were  highly  prej- 
udicial to  plaintiff.  Generally  such  evidence  is  not  admissible ; 
but  take  the  facts  before  the  court  at  the  trial ;  it  was  estab- 
lished that  both  plaintiff  and  defendant  had  access  to,  control 
over,  and  the  right  to  make  entries  in  them ;  that  the  hand- 
writing of  both  is  intermingled  on  the  same  day  on  the  same 
page;  that  each  drew  checks,  and  made  memoranda  on  the 
stubs.  Jacobs  had  made  entries  of  payments  as  salary  to  Ry- 
der; it  followed,  as  a  probable  inference,  if  not  a  necessary 
one,  that  Ryder  saw  these  entries  about  the  time  they  were 
made,  yet  did  not  protest  against  them ;  if  they  were  not  cor- 
rect, he  should  have  objected ;  his  silence,  until  after  their  busi- 
ness relations  were  severed,  was  some  evidence  that  they  were 
correct.  In  this  view,  the  entries  in  the  l)Ooks  were  evidence 
for  the  consideration  of  the  jury.  AU  these  assignments  are 
overruled. 

The  twenty-first  assignment  complains  that  plaintiffs  offer 
to  prove  by  defendant,  that  the  latter,  after  the  severance  of 
his  business  relations  with  plaintiff,  had  been  sued  as  an  indi- 
vidual, and  had  made  an  affidavit  of  defense  individually  was 
overruled.  We  do  not  see  the  relevancy  of  the  fact;  defend- 
ant might  have  filed  a  plea  in  abatement  to  such  suit,  averring 
a  partnership  liability  with  Ryder  when  the  alleged  debt  was 
contracted,  or  he  might  choose  to  treat  himself  as  the  plaintiff 
in  the  suit  treated  as  individually  liable  and  make  his  affidavit 
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to  the  merits.  It  was,  a  matter  of  option  with  him,  and  neither 
made  for  nor  against  him  in  this  issue. 

The  twenty-second  assignment  is  not  pressed. 

On  the  whole  case  we  detect  no  error  which  calls  for  a  ^eve^ 
sal,  and  the  judgment  is  therefore  aflSrmed. 


Commonwealth  ex  rel.  v,  Griest. 

Constitutional  law^ Amendment — Approved  of  governor— Article  18  of 
the  constitvtion  of  1874. 

Under  article  18  of  the  constitution  of  1874  relating  to  amendmeDts,  an 
amendment  of  the  constitution  proposed  by  joint  resolution  of  the  general 
assembly  need  not  be  submitted  to  the  govenior  for  his  approval  or  veto. 

The  26th  section  of  the  3d  article  of  the  constitution  which  provides 
that  **  every  order,  resolution  or  vote  "  of  the  two  houses  shall  be  submit- 
ted to  the  governor  for  his  approval  or  disapproval  refers  merely  to  legis- 
lation, and  has  no  reference  to  the  action  which  the  two  houses  take  in 
pei*forming  their  part  of  the  work  of  creating  amendments. 

Article  18  and  the  26th  section  of  article  3  ai'e  not  inconsistent  with  each 
other,  and  both  may  stand  and  be  fully  executed  without  any  conflict 
One  relates  to  legislation  only,  and  the  other  relates  to  the  establishment 
of  constitutional  amendments.  Each  one  contains  all  the  essentials  for 
its  complete  enforcement  without  infringing  at  nil  upon  any  functioo  of 
the  other. 

Constitutional  law— Amendments — Publication— Cost  of  publicaOon. 

The  secretary  of  the  commonwealth  cannot  allege  as  ground  for  refos- 
ing  to  publish  a  proposed  amendment  to  the  constitution  as  provided  by 
article  18  of  the  constitution  that  no  appropriation  had  been  made  to  de- 
fray the  cost  of  publication. 

It  is  not  absolutely  necessary  that  the  publication  of  an  amendment  shall 
be  made  three  months  before  the  general  election  which  follows  next  af- 
ter the  amendment  was  agreed  to  by  the  two  houses. 

The  provision  ic  article  18  as  to  the  publication  of  a  proposed  amend- 
ment three  months  before  the  next  general  election  should  be  regarded  as 
merely  a  directory  provision  where  strict  compliance  with  time  limit  is 
not  essential. 

Where  the  secretary  of  the  commonwealth  has  neglected  or  refused  to 
publish  a  proposed  amendment  until  after  the  general  election  next  fol- 
lowing the  session  at  which  the  amendment  was  proposed,  he  may  be 
mandamused  to  make  publication  for  three  months  prior  to  the  succeedmg 
general  election  at  which  members  of  the  legislature  are  voted  for. 

Where  a  thing  is  to  be  done  on  or  before  a  certain  date,  and  a  literal 
compliance  as  to  the  date  becomes  impossible  without  fault  of  the  power 
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which  created  the  duty,  the  thing  may  be  done  or  the  act  performed  as 
soon  as  it  becomes  possible  to  be  done  after  the  time  fixed  has  passed. 

Argued  May  14,  1900.  Appeal,  No.  8,  May  T.,  1900,  by 
plaintifr,  from  judgment  of  C.  P.  Dauphin  Co.,  Commonwealth 
Docket,  1899,  No.  31,  dismissing  petition  for  mandamus  in  case 
of  commonwealth  ex  rel.  the  Attorney  General  v.  W.  W.  Griest, 
secretary  of  the  Commonwealth.  Before  Green,  C.  J.,  Mo 
CoLLUM,  Mitchell,  Dean,  Fell,  Brown  and  Mestre- 
ZAT,  JJ.     Reversed. 

Petition  for  mandamus. 

The  petition  was  as  follows  : 

1.  That  on  April  4,  1899,  the  house  of  representatives  of 
the  commonwealth  aforesaid  passed  a  resolution  proposing  an 
amendment  to  the  constitution,  the  language  of  which  is  as  fol- 
lows : 

''Section  1.  Be  it  resolved  by  the  senate  and  house  of  I'epre- 
sentatives  of  the  commonwealth  in  general  assembly  met,  that 
the  following  is  proposed  as  amendments  to  the  constitution  of 
the  commonwealth  of  Pennsylvania,  in  accordance  with  the  pro- 
visions of  article  18  thereof: 

"  AMENDMENT  1  TO  ARTICLE  8,  SECTION  1. 

**  Add  at  the  end  of  the  1st  paragraph  of  said  section,  after 
the  words  *  shall  be  entitled  to  vote  at  all  elections,'  the  words, 
*  subject,  however,  to  such  laws  requiring  and  regulating  the 
registration  of  electors  as  the  general  assembly  may  enact,'  so 
that  the  said  section  shall  read  as  follows : 

"  Section  1.  Qualification  of  Electors. — Ever}'-  male  citizen 
twenty-one  years  of  age,  possessing  the  following  qualifications, 
shall  be  entitled  to  vote  at  all  elections,  subject,  however,  to 
such  laws  requiring  and  regulating  the  registration  of  electors 
as  the  general  assembly  may  enact : 

"  1.  He  shall  have  been  a  citizen  of  the  United  States  at  least 
one  month. 

"  2.  He  shall  have  resided  in  the  state  one  year  (or,  if  having 
previously  been  a  qualified  elector  or  native  bom  citizen  of  the 
state  he  shall  have  removed  therefrom  and  returned,  then  six 
months)  immediately  preceding  the  election. 

"  3.  He  shall  have  resided  in  the  election  district  where  ha 
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shall  offer  to  vote  at  least  two  months  immediately  preceding 
the  election. 

"  4.  If  twenty-one  years  of  age  and  upwards,  he  shall  have 
paid  within  two  years  a  state  or  county  tax,  which  shall  have 
been  assessed  at  least  two  months  and  paid  at  least  one  month 
before  the  election. 

"  AMENDMENT  2  TO  ARTICLE  8,  SECTION  7. 

"  Strike  out  from  said  section  the  words  '  but  no  elector  shall 
be  deprived  of  the  privilege  of  voting  by  reason  of  his  name  not 
being  registered,'  and  add  to  said  section  the  following  words, 
'  but  laws  regulating  and  requiring  the  registration  of  electors 
may  be  enacted  to  apply  to  cities  only ;  Provided,  That  such 
laws  be  uniform  for  cities  of  the  same  class,'  so  that  the  said 
section  shall  read  as  follows : 

"  Section  7.  Uniformity  of  Election  Laws. — All  laws  regulat- 
ing the  holding  of  elections  by  the  citizens  or  for  the  registra- 
tion of  electors  shall  be  uniform  throughout  the  state,  but  laws 
regulating  and  requiring  the  registration  of  .electors  may  be 
enacted  to  apply  to  cities  only ;  Provided,  That  such  laws  be 
uniform  for  cities  of  the  same  class." 

2.  That  the  said  house  of  representatives  also  passed  another 
resolution  proposing  an  amendment  to  the  constitution,  the  lan- 
guage of  which  is  as  follows : 

*'  Section  1.  Be  it  resolved  by  the  senate  and  house  of  repre- 
sentatives of  the  commonwealth  of  Pennsylvania  in  general 
assembly  met,  that  the  following  is  proposed  as  an  amendment 
to  the  constitution  of  the  commonwealth  of  Pennsylvania,  in 
accordance  with  the  provisions  of  article  18  thereof : 

"  AMENDMENT. 

"  Strike  out  section  4  of  article  8  and  insert  in  place  thereof 
as  follows : 

"  Section  4.  All  elections  by  the  citizens  shall  be  by  ballot  or 
by  such  other  method  as  may  be  prescribed  by  law ;  Provided, 
That  secrecy  in  voting  be  preserved." 

3.  That  the  said  proposed  amendments  were  introduced  into 
the  legislature  in  the  shape  of  joint  resolutions,  were  referred 
to  the  proper  committees,  reported  therefrom  with  an  affirm- 
ative recommendation,  read  at  length  on  three  separate  days, 
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considered  and  agreed  to,  passed  each  branch  of  the  legislature 
with  a  majority  of  all  the  members  elected  thereto,  were  signed 
by  the  speaker  of  the  house  and  the  president  of  the  senate, 
were  entered  upon  the  journals  thereof  with  a  list  of  the  yea 
and  nay  votes  cast  for  and  against  each  amendment,  after  which 
they  were  certified  to  the  governor  like  other  bills  and  resolu- 
tions requiring  his  approval. 

4.  That  the  governor,  in  view  of  the  fact  that  the  question 
of  his  right  to  approve  or  disapprove  legislation  and  resolutions 
proposing  amendments  to  the  constitution  had  not  been  decided 
by  the  courts  of  our  state,  and  it  having  been  the  general  prac- 
tice of  the  legislature  to  submit  such  amendments  to  the  chief 
executive,  like  other  bills  and  resolutions,  and  the  precedents  in 
a  number  of  cases  seeming  to  establiBh  the  right  of  the  gov- 
ernor to  pass  upon  resolutions  proposing  amendments  to  the  con- 
stitution, he  concluded  to  exercise  the  veto  power  and  did  lodge 
in  the  office  of  the  secretary  of  the  commonwealth,  with  his  ob- 
jections thereto,  the  resolutions  aforesaid  within  a  period  of 
thirty  days  after  the  adjournment  of  the  legislature. 

5.  That  the  said  W.  W.  Griest,  secretary  of  the  common- 
wealth, after  having  received  said  resolutions  and  veto  mes- 
sages, caused  the  same  to  be  filed  in  his  office,  and  treated  said 
proposed  amendments  like  other  bills  and  resolutions  which 
had  been  disapproved  by  the  governor,  and  for  this  reason  re- 
fused to  have  them  published  and  printed  in  the  pamphlet  laws. 

6.  That  George  Bumham,  Jr.,  a  citizen,  taxpayer,  and  quali- 
fied elector  of  said  commonwealth,  has  presented  a  petition  to 
the  attorney  general,  setting  forth  all  these  facts,  and  also  con- 
tending that  article  18,  which  provides  for  the  future  amend- 
ment of  the  constitution,  did  not  contemplate  the  necessity  for 
the  submission  of  joint  resolutions  proposing  special  amend- 
ments to  the  constitution  for  the  approval  or  disapproval  of 
the  governor,  and  that,  by  reason  of  this  fact,  the  governor  ex- 
ceeded his  proper  prerogative,  and  that,  notwithstanding  his 
veto  of  said  resolutions,  the  secretary  of  the  commonwealth 
should  still  proceed  to  make  publication  of  the  proposed  amend- 
ments as  required  in  article  18  hereinbefore  mentioned. 

7.  That  the  next  general  election  after  the  adjournment  of 
the  last  legislative  session  will  be  held  on  Tuesday,  Novem- 
ber.?, 1899,  and  that  publication  "  to  be  published  three  months 
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before  the  next  general  election  "  should  begin  on  August  7, 
1899. 

8.  That  the  said  W.  W.  Griest,  secretary  of  the  common- 
wealth, having  been  requested  to  make  publication  of  said  pro- 
posed amendments  by  counsel  for  the  said  Geoi'ge  Bumhani, 
Jr.,  did,  on  July  13,  1899,  notify  him  by  letter  that  the 
governor  .having  interposed  the  veto  power,  he  did  not  feel 
warranted  in  making,  and  would  not  make,  the  publication  of 
the  same. 

That  your  relator,  in  order  to  have  the  questions  involved 
in  the  controversy  judicially  determined,  and  because  there  is 
no  other  adequate  and  specific  remedy  at  law  to  inquire  into 
said  questions,  prays  this  honorable  court  to  grant  a  rule  to 
show  cause  why  a  writ  of  mandamus  should  not  be  issued  to, 
or  make  such  other  order  as  the  law  may  require  upon  W.  W. 
Griest,  secretary  of  the  commonwealth  as  aforesaid,  command- 
ing him  to  make  arrangements  and  contracts  for  the  publication 
of  said  proposed  amendments  in  at  least  two  newspapers  in 
every  county  in  which  such  newspaper  shall  be  published,  and 
to  have  such  publication  made  as  is  required  by  article  18,  pro- 
viding for  the  future  amendment  of  the  constitution,  and  to 
give  such  other  instructions  in  reference  thereto,  and  in  all 
other  matters  so  perform  his  duties  in  connection  therewitii  as 
the  court  may  direct  and  the  law  require,  so  that  said  publica- 
tion may  be  made  not  later  than  Monday,  the  7th  day  of  Au- 
gust next,  or  at  such  time  as  the  law  may  require. 

Defendant  filed  the  following  answer  : 

1.  He  admits  that  the  resolution  set  forth  in  paragraph  1  of 
relator's  petition  was  passed  and  adopted  by  the  house  of  i-ep- 
resentatives  of  Pennsylvania  and  by  the  senate  of  Pennsyl- 
vania. 

2.  He  admits  that  the  resolution  set  forth  in  paragraph  2  of 
relator's  petition  was  proposed  in  the  house  of  representatives 
and  adopted  and  passed  by  the  house  of  representatives  and 
the  senate  of  Pennsylvania. 

3.  He  admits  that  said  amendments  were  considered,  adopted, 
signed,  entered  and  certified  to  the  governor,  as  set  forth  in 
paragraph  3  of  relator's  petition. 

4.  He  admits  that  the  governor  vetoed  and  disapproved 
said  resolutions,  as  set  forth  in  paragraph  4  of  relator's  peti- 
tion. 
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5.  He  admits  that  he,  the  respondent,  secretary  of  the  com- 
monwealth, declined  and  refused  to  publish  and  print  said  res- 
olutions in  the  pamphlet  laws,  as  set  forth  in  paragraph  5  of 
relator's  petition. 

6.  He  admits  the  facts  concerning  the  petition  of  George 
Bumham,  Jr.,  as  set  forth  in  paragraph  6  of  relator's  petition, 
denying,  however,  that  the  governor  exceeded  his  proper  pre- 
rogative in  disapproving  said  joint  resolutions,  and  insisting, 
averring  and  maintaining  that  the  governor  properly  exercised 
his  prerogative  in  disapproving  said  resolutions,  and  that  he, 
the  respondent,  was  justified  in  not  making  publication  of  the 
proposed  amendments  in  the  newspapers  of  the  common- 
wealth. 

7.  He  admits  that  the  next  general  election  will  be  held  on 
November  7,  and,  in  order  to  be  published  three  months  before 
the  next  general  election,  the  publication  of  these  proposed 
amendments  must  begin  on  August  7,  1899,  and  he  avers  and 
declares  that  it  is  impracticable  and  impossible,  should  a  manda- 
mus issue,  to  make  the  necessary  contracts  and  secure  publi- 
cation of  the  proposed  amendments  three  months  before  the 
next  general  election  in  at  least  two  newspapers  in  every 
county  of  the  state  in  which  such  newspapers  shall  be  pub- 
lished. 

8.  He  admits  the  letter  and  answer  of  George  Bumham,  Jr., 
of  July  13, 1899,  as  set  forth  in  exhibit  A  of  relator's  peti- 
tion. 

9.  He  further  avers  and  answers  that  he  is  not,  and  should 
not  be,  required  to  publish  the  said  amendments,  and  that  no 
mandamus  should  issue  in  this  case,  and  that  the  relator's  pe- 
tition should  be  dismissed  and  the  rule  be  vacated,  for  the  fol- 
lowing reasons : 

(1)  The  governor  having  disapproved  the  resolutions  propos- 
ing said  amendments  to  the  constitution,  as  set  forth  in  rela- 
tor's petition,  the  same  are  without  validity  and  are  of  no 
binding  effect. 

(2)  Neither  house  of  the  general  assembly  having  passed  and 
adopted  said  resolution,  the  governor's  veto  notwithstanding, 
they  are  invalid  and  of  no  binding  effect  on  respondent. 

(8)  The  governor  of  the  commonwealth  has  a  right,  accord- 
ing to  the  constitution  thereof,  to  pass  upon,  to  approve  or 
Vol.  cxcvi— 26 
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disapprove  all  joint  resolutions  adopted  by  the  legislature,  ex- 
cept such  as  provide  for  its  adjournment. 

(4)  The  legislature  having  appropriated  no  money  to  pay  the 
costs  of  the  publication  of  said  resolutions,  the  respondent  hav- 
ing, by  careful  inquiry,  ascertained,  now  states  aa  his  belief 
that  the  proper  publication  of  said  resolutions  in  the  newspapers 
of  the  state,  as  contemplated  by  law,  would  cost  not  less  than 
$40,000,  and  as  he  is  without  any  funds  to  pay  the  same,  or 
any  part  of  the  same,  he  has  no  right  to  contract  such  indebt- 
edness without  previous  warrant  of  law,  and  no  officer  of  the 
state  is  authorized  to  pay  said  expenses,  nor  to  draw  any  war- 
rant for  the  payment  of  the  same. 

(5)  Even  if  there  were  any  warrant  of  law  for  incurring  the 
expenses  of  said  publication,  there  is  at  present  no  funds  nor 
money  in  the  treasury  of  the  commonwealth  of  Pennsylvania, 
not  otherwise  appropriated,  out  of  which  said  expenses  could 
be  paid. 

The  court  in  an  opinion  by  Weiss,  J.,  discharged  the  rule  for 
mandamus. 

Error  assigned  was  the  order  of  the  court 

Henry  Budd^  David  Wallerstein  and  Clinton  Rogers  Wood- 
ruff^  with  them  Q-eorge  W.  Quthrie  and  William  F.  Darby^  for 
appellant. — The  governor's  signature  was  not  necessary :  State 
ex  rel.  Morris  v.  Mason,  43  La.  Ann.  648 ;  In  re  Senate  File 
No.  81,  25  Neb.  864;  Hollingsworth  v.  Virginia,  3  Dall.  378. 

A  constitutional  provision  may  be  said  to  be  self-executing 
if  it  supplies  a  suflBcient  rule  by  means  of  which  the  right  given 
may  be  enjoyed  and  protected,  or  the  duty  imposed  may  be  en- 
forced :  Cooley's  Constitutional  Limitations  (6th  ed.),  p.  99 ; 
DeTurk  v.  Com.,  129  Pa.  151 ;  McCafiferty  v.  Guyer,  59  Pa. 
Ill ;  Thomas  v.  Owens,  4  Md.  189 ;  State  v.  Babcock,  19  Neb. 
230  ;  Ewing  v.  Orville  Mining  Co.,  56  Cal.  649 ;  Hills  v.  Chicago, 
60  111.  86 ;  People  v.  Rumsey,  64  111.  44;  Tuttle  v.  Nat.  Bank, 
161  111.  497  ;  Friedman  v.  Mathes,  8  Heisk.  (Tenn.)  488 ;  Mal- 
lon  V.  Hyde,  76  Fed.  Repr.  388 ;  State  v.  Holmes,  12  Wash- 
ington, 169;  People  v.  Hoge,  55  Cal.  612- 

W.  U.  Hemel  and  M.  E.  Olmsted^  for  appellee.— The  secre- 
tary of  the  commonwealth  was  not  obliged  to  incur  an  ex- 
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penditure  of  $40,000  without  any  legislative  provision  for  its 
payment. 

The  secretary  of  the  commonwealth  will  not  be  mandamused 
to  do  a  vain  thing,  e.  g.  to  publish  in  A.  D.  1900  constitutional 
amendments  ninety  days  prior  to  the  general  election  of  1899 : 
James  v.  Commissioners,  13  Pa.  72 ;  Heffner  v.  Com.,  28  Pa.  108. 

A  relator  is  not  entitled  to  the  writ  even  from  the  appellate 
court  unless  he  can  show  a  legal  duty  then  due,  at  the  hands 
of  the  respondent:  Spelling  on  Extraordinary  Relief,  sec.  1385 ; 
The  State  ex  rel.  Price  v.  Carney,  3  Kan.  81 ;  Rex  v.  Askew, 
4  Burr,  2189 ;  Short  on  Mandamus  (text  book  series),  227 ; 
The  King  v.  Bishop  of  London,  1  Wils.  11 ;  Regina  v.  North- 
wich  Savings  Bank,  9  A.  &  E.  729 ;  Regina  v.  London  &  North- 
western Ry.  Co.,  6  Ry.  Cas.  634;  Regina  v.  Blackwall  Ry. 
Co.,  9  Dowl.  558 ;  Regina  v.  Trustees  of  the  Rochdale,  etc., 
Turnpike  Co.,  12  Q.  B.  448 ;  Williams  v.  Lincoln  County  Com- 
missioners, 35  Me.  345 ;  North  v.  University  of  Illinois,  137 
111.  296 :  Gormley  v.  Day,.  114  111.  185 ;  Colvard  v.  Graham 
County  Commissioners,  95  North  Carolina,  515. 

The  constitution  of  Pennsylvania  contemplates  and  requires 
that  amendments  proposed  by  joint  resolution  of  general  as- 
sembly shall  be  submitted  to  the  governor  for  his  approval  or 
veto:  Hatch  v.  Stoneman,  66  Cal.  632. 

Opinion  by  Mr.  Chief  Justice  Green,  May  29, 1900  : 
The  pleadings  in  this  case  develop  the  question,  whether  a 
proposed  amendment  to  the  constitution  of  Pennsylvania  must 
be  submitted  to  the  governor  for  his  action  thereon,  in  the 
course  of  the  proceedings  for  its  establishment.  The  solution 
of  the  question  depends  upon  the  interpretation  to  be  given  to 
the  18th  article  of  the  constitution  of  1874.  That  article  is  the 
last  of  all  the  articles  of  the  constitution,  and  it  is  entitled  as 
follows  and  is  in  the  following  words : 

"ARTICLE  XVIIL 

"FUTURE  AMENDMENTS. 

**  Section  1.  Any  amendment  or  amendments  to  this  constitu- 
tion may  be  proposed  in  the  senate  or  house  of  representatives ; 
and  if  the  same  shall  be  agreed  to  by  a  majority  of  the  members 
elected  to  each  house,  such  proposed  amendment  or  amend- 
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ments  shall  be  entered  on  their  journals  with  the  yeas  and  nays 
taken  thereon  and  the  secretary  of  the  commonwealth  shall 
cause  the  same  to  be  published  three  months  before  the  next 
general  election  in  at  least  two  newspapers  in  every  county  in 
which  such  newspapers  shall  be  published ;  and  if  in  the  general 
assembly  next  afterwards  chosen,  such  proposed  amendment  or 
amendments  shall  be  agreed  to  by  a  majority  of  the  members 
elected  to  each  house  the  secretary  of  the  commonwealth  shall 
cause  the  same  again  to  be  published  in  the  manner  aforesaid ; 
and  such  proposed  amendment  or  amendments  shall  be  sub- 
mitted to  the  qualified  electors  of  the  state  in  such  nianner, 
and  at  such  time  at  least  three  months  after  being  so  agreed  to 
by  the  two  houses,  as  the  general  assembly  shall  prescribe; 
and  if  such  amendment  or  amendments  shall  be  approved  by  a 
majority  of  those  voting  thereon  such  amendment  or  amend- 
ments shall  become  a  part  of  the  constitution ;  but  no  amend- 
ment or  amendments  shall  be  submitted  oftener  than  once  in 
five  years.  When  two  or  more  amendments  shall  be  submitted 
they  shall  be  voted  upon  separately." 

It  will  be  observed  that  the  method  of  creating  amendments 
to  the  constitution  is  fully  provided  for  by  this  article  of  the 
existing  constitution.  It  is  a  separate  and  independent  article 
standing  alone  and  entirely  unconnected  with  any  other  sub- 
ject. Nor  does  it  contain  any  reference  to  any  other  provision 
of  the  constitution  as  being  needed,  or  to  be  used,  in  carrying 
out  the  particular  work  to  which  the  18th  article  is  devoted. 
It  is  a  system  entirely  complete  in  itself,  requiring  no  ex- 
traneous aid,  either  in  matters  of  detail  or  of  general  scope 
to  its  effectual  execution.  It  is  also  necessary  to  bear  in  mind 
the  character  of  the  work  for  which  it  provides.  It  is  constitu- 
tion making,  it  is  a  concentration  of  all  the  power  of  the  people 
in  establishing  organic  law  for  the  commonwealth,  for  it  is 
provided  by  the  article  that,  "if  such  amendment  or  amend- 
ments shall  be  approved  by  a  majority  of  those  voting  thereon, 
such  amendment  or  amendments  shall  become  a  part  of  the 
constitution."  It  is  not  lawmaking,  which  is  a  distinct  and 
separate  function,  but  it  is  a  specific  exercise  of  the  power  of 
a  people  to  make  its  constitution.  Recurring  to  this  subject 
later  on,  and  proceeding  now  to  analyze  the  requirements  of 
the  18th  article  in  the  process  of  creating  amendments,  we  no- 
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tice  in  their  order  the  successive  particulars  to  he  ohserved. 
First,  the  amendment  is  to  he  proposed  in  the  senate  or  house. 
Second,  it  must  be  "  agreed  to  by  a  majority  of  the  members 
elected  to  each  house."  Third,  it  must  "  be  entered  on  their 
journals  with  the  yeas  and  nays  taken  thereon."  Fourth,  in 
immediate  sequence  to  the  entry  on  the  joumaLs  and  as  a  part 
of  the  same  sentence,  the  article  provides,  "  and  the  secretary 
of  the  commonwealth  shall  cause  the  same  to  be  published 
three  months  before  the  next  general  election  in  at  least  two 
newspapers  in  every  county  in  which  such  newspapers  shall  be 
published." 

It  will  be  observed  that  the  duty  of  the  secretary  of  the  com- 
monwealth follows  immediately  upon  the  entry  of  the  amend- 
ment on  the  journals  of  the  two  houses  with  tiie  yea  and  nay 
votes  of  the  members.  There  is  no  other  action  by  any  depart- 
ment of  the  state  government  that  is  either  required  or  allowed, 
prior  to  the  action  of  the  secretary.  And  that  action  of  the 
secretary  is  prescribed  in  mandatory  language,  thus,  "  And  the 
secretary  of  the  commonwealth  shall  cause  ttie  same  to  be  pub- 
lished," etc.  He  has  no  discretion  in  the  premises.  His  action 
does  not  depend  upon  any  other  action  whatever.  It  is  his  own, 
personal,  individual  and  oflBcial  duty,  imperative  in  its  charac- 
ter, and  of  the  very  highest  and  gravest  obligation  because  it  is 
imposed  by  the  constitution  itself,  and  he  can  only  discharge 
that  duty  by  literally  performing  its  terms.  He  cannot  excuse 
himself  for  nonperformance  by  setting  up  advice,  opinion  or  ac- 
tion of  any  other  person,  organization  or  department,  oflBcial  or 
otherwise,  for  the  simple  reason  that  the  article  of  the  constitu- 
tion which  prescribes  his  duty  does  not  allow  it.  There  is  no 
opportunity  for  any,  even  the  least,  intervention,  between  the 
entry  of  the  amendment  on  the  journals  and  the  publication  in 
the  newspapers  in  the  whole  course  of  the  proceeding  for  the 
creation  of  the  amendment. 

The  subsequent  provisions  of  the  article  are  equally  devoid 
of  any  right  or  authority  to  intervene,  derived  from  any  source 
whatever.  For,  in  the  fifth  place,  the  articles  provide  that, 
'*  if  in  the  general  assembly  next  afterwards  chosen  such  pro- 
posed amendment  or  amendments  shall  be  agreed  to  by  a  ma- 
jority of  the  members  elected  to  each  house,  the  secretary  of  the 
conunonwealth  shall  cause  the  same  again  to  be  pubUshed  in 


Digiti 


ized  by  Google 


406  COMMONWEALTH  v.  GRIEST. 

Opinion  of  the  Court.  [196  Pa. 

the  manner  aforesaid."  Here  again  the  only  precedent  to  the 
duty  of  a  second  publication  by  the  secretary  is  the  agreement 
by  the  two  houses  to  the  amendment.  The  same  duty  of  pub- 
lication the  second  time  is  imposed,  and  in  the  same  mandatory 
tenns,  as  in  the  first.  Thus,  "  the  secretary  of  the  common- 
wealth shall  cause  the  same  again  to  be  published  in  the  manner 
aforesaid."  Immediately  thereafter  follows  the  provision  in  the 
sixth  place,  that  the  amendment  shall  be  submitted  to  a  vote  of 
the  people,  and  lastly,  if  the  amendment  is  approved  by  a  ma- 
jority of  the  voters  it  becomes  a  part  of  the  constitution. 
These  then  are  the  several  stages  in  the  proceedings  to  create 
an  amendment.  A  proposal  of  the  amendment  in  either  house, 
an  agreement  to  the  same  by  both  houses,  a  publication  thereof 
by  the  secretary  of  the  commonwealth,  a  second  agreement  by 
the  two  houses,  a  second  publication  by  the  secretary,  a  vote  of 
the  people,  which,  if  a  majority  vote  favorably,  causes  the 
amendment  to  become  a  part  of  the  constitution. 

In  the  orderly  and  logical  sequence  of  such  preceding  &ct8 
it  follows  with,  apparently,  an  unanswerable  certainty,  that  an 
amendment  thus  originated,  proceeded  with  and  terminated, 
becomes  on  integral  part  of  our  state  constitution. 

It  remains  only  to  consider  the  reasons  which  are  urged 
against  the  validity  of  such  a  conclusion.  They  are  all  con- 
centrated and  find  their  only  life  in  the  provisions  of  another 
article  of  the  constitution,  to  wit:  the  third,  in  the  26th  section 
of  which  it  is  contended  there  is  a  provision  which  makes  it 
necessary  to  the  validity  of  a  proposed  amendment  that  it  must 
be  submitted  to  the  governor  for  his  action  thereon,  and  that  if 
he  disapproves  of  it,  it  fails  at  once,  and  no  further  proceedings 
can  take  place  in  the  way  of  its  establishment  unless  his  disap- 
proval shall  be  overcome  by  a  vote  of  two-thirds  of  the  members 
of  both  houses.  The  seriousness  and  gravity  of  this  proposition 
will  be  at  once  conceived,  when  it  is  considered  that  it  con- 
fers upon  the  governor  alone  the  power  to  prevent  the  adop- 
tion of  an  amendment  to  the  organic  law  of  the  state,  by  a 
mere  exercise  of  his  veto  power,  unless  the  amendment  is 
passed  over  his  veto  by  a  two  thirds  vote  of  the  members.  It 
will  be  necessary  to  consider  the  26th  section  of  the  3d  article 
with  care  in  order  to  determine  the  question  raised  by  this 
contention. 
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The  section  is  in  these  words:  "Every  order,  resolution  or 
vote,  to  which  the  concurrence  of  both  houses  may  be  necessary 
except  on  the  question  of  adjournment,  shall  be  presented  to  the 
governor  and  before  it  shall  take  effect  be  approved  by  him,  or 
being  disapproved  shall  be  repassed  by  two  thirds  of  both 
houses  according  to  the  rules  and  limitations  prescribed  in 
case  of  a  bill."  The  question  is,  must  a  proposed  amendment 
to  the  constitution  be  submitted  to  the  governor  and  be  sub- 
jected to  the  requirement  of  his  approval  ?  The  first  and  most 
obvious  answer  to  this  question  is,  that  the  article  which  pro- 
vides for  the  adoption  of  an  amendment  is  a  complete  system 
in  itself,  from  which  the  submission  to  the  governor  is  care- 
fully excluded,  and  therefore  such  submission  is  not  only  not  re- 
quired, but  cannot  be  permitted.  It  can  only  be  done  by  read- 
ing into  the  18th  article  words  which  are  not  there,  and  which 
are  altogether  inconsistent  with,  and  contrary  to,  the  words 
which  are  there.  Under  that  article  the  amendment  becomes 
a  part  of  the  constitution  without  any  action  of  the  governor. 
Under  the  opposing  contention  it  cannot  become  a  part  of  the 
constitution  without  the  positive  approval  of  the  governor, 
when  no  such  approval  is  either  expressed  in,  or  implied  from, 
the  explicit  words  of  the  article.  They  cannot  be  implied  be- 
cause there  is  no  necessity  for  such  implication,  and  without 
such  necessity  there  can  be  no  implication.  This  is  a  most 
familiar  principle  in  the  construction  of  mere  ordinary  statutes, 
and  also  in  the  construction  of  written  contracts.  And  more 
than  this,  if  the  proposed  amendment  is  to  be  submitted  for 
the  approval  of  the  governor,  it  follows  that  if  he  disapproves 
it,  it  may  fail  altogether  and  thus  an  element  of  defeat  be  in- 
troduced into  the  18th  article,  when  that  article  manifestly 
does  not  permit  the  existence  of  such  an  element.  The  only 
authorities  which  have  any  right  to  assent  or  to  dissent,  to  the 
adoption  of  the  amendment  are  the  two  houses  of  the  general 
assembly,  and  the  people.  If  these  latter  vote  adversely  it 
faUs ;  if  the  two  houses  do  not  agree  it  never  has  any  exist- 
ence even  as  a  proposition.  But  nowhere  in  the  article  is 
any  other  assent,  or  any  other  dissent,  permitted  to  affect  the 
question  of  adoption,  nor  is  there  any  place  in  the  article  into 
which  the  necessity  or  the  propriety  of  any  other  assent  or 
dissent  imported  by  implication.     Therefore  it  follows,  up- 
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on  the  most  obvious  and  ordinary  principles  of  statutory- 
interpretation,  that,  there  being  no  warrant  for  executive  in- 
tervention contained  in  the  18th  article,  it  cannot  be  placed 
there  by  any  kind  of  implication  from  the  26th  section  of  the 
3d  article. 

But  in  the  second  place  the  language  of  that  section  does  not 
purport,  nor  attempt  to  impose  any  such  construction  upon  the 
18th  article,  nor  does  it  give,  by  expression  or  by  implication, 
any  control  over  the  subject  of  *•  future  amendments,"  in 
the  designation  of  the  subjects  over  which  the  veto  power  may 
be  exercised.  The  3d  article  of  the  constitution  is  confined  ex- 
clusively to  the  subject  of  legislation.  It  is  entitled  "  Of  leg- 
islation" and  only  purports  to  bean  authorization  and  limita- 
tion of  the  legislation  of  the  commonwealth.  It  prescribes  the 
manner  in  which  the  business  of  maldng  laws  must  be  con- 
ducted, and  the  subjects  with  reference  to  which  it  may,  and 
may  not,  be  exercised.  Thus  in  its  earlier  sections  it  provides 
that  no  law  shall  be  passed  except  by  bill  and  that  no  bill 
shall  be  so  altered  by  either  house  as  to  change  its  original 
purpose ;  that  no  bill  be  considered  unless  referred  to  a  com- 
mittee, returned  therefrom  and  printed ;  that  no  bill  except  ap- 
propriation bills  shall  be  passed  containing  more  than  one  sub- 
ject which  shall  be  clearly  expressed  in  its  title ;  that  every  bill 
shall  be  read  in  each  house  on  three  different  days  and  pre- 
scribing the  terms  upon  which  alone  it  shall  become  a  law; 
that  all  amendments  to  bills  shall  be  concurred  in  by  a  majority 
of  the  members  of  each  house  and  directing  the  manner  in 
which  this  shall  be  done ;  that  bills  shall  be  revived,  amended 
or  extended  in  a  particular  manner.  These  provisions  cover 
the  first  six  sections.  The  7th  section  prohibits  all  local  or 
special  legislation  upon  a  great  variety  of  enumerated  subjects, 
and  the  8th  requires  that  public  notice  shall  first  be  given  of 
an  intent  to  pass  any  kind  of  local  legislation.  The  remaining 
sections  down  to  the  26th,  contain  prohibitive  limitations  as 
to  some  subjects  and  directory  provisions  as  to  others,  but  all 
of  an  exclusively  legislative  character.  Then  follows  the  26th 
section  providing  for  the  submission  of  "  every  order,  resolu- 
tion or  vote,"  to  the  governor  for  his  approval  or  disapproval, 
and  how  a  bill  may  be  passed  again  notwithstanding  his  disap- 
proval.   Then  follow  a  few  further  restrictions  of  the  subjects 
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of  legislation,  and  provisions  for  criminal  penalties  for  pro- 
hibited acts,  and  with  these  the  article  closes.  Nowhere  in  the 
article  is  there  the  slightest  reference  to,  or  provision  for,  the 
subject  of  amendments  to  the  constitution.  It  is  not  even  al- 
luded to  in  the  remotest  manner.  On  the  contrary  the  entire 
article  is  confined  exclusively  to  the  subject  of  legislation,  that 
is  the  actual  exercise  of  the  lawmaking  power  of  the  common- 
wealth in  its  usual  and  ordinary  acceptation.  It  is  too  plain 
for  argument  that  unless  there  were  somewhere  else  in  the  con- 
stitution, a  provision  for  creating  amendments  thereto,  that 
power  could  not  be  exercised  under  any  provision  of  the  3d 
article.  It  follows  that  a  direction  to  submit  "  every  order, 
resolution  or  vote  "  of  the  two  houses,  to  the  governor  for  his 
approval,  does  not  caiTy  with  it  any  other  matter  than  such  as 
is  authorized  by  the  article.  As  constitutional  amendments  are 
not  authorized  by  the  3d  article  they  cannot  be  within  the 
purview  of  those  orders,  resolutions  or  votes,  which  must  be 
submitted  for  the  action  of  the  governor. 

But,  independently  of  this  consideration,  which  seems  con- 
clusive, it  is  perfectly  manifest  that  the  orders,  resolutions  and 
votes,  which  must  be  so  submitted,  are,  and  can  only  be,  such 
as  relate  to  and  are  a  part  of  the  business  of  legislation,  as  pro- 
vided for  and  regulated  by  the  terms  of  article  3.  These  are 
the  affairs  that  are  the  exclusive  subjects  of  the  article.  They 
constitute  the  matters  which  are  fully  and  carefully  committed 
to  that  department  of  the  government  which  is  clothed  with 
its  whole  legislative  power.  The  things  that  are  to  be  done  by 
the  two  houses  are  legislative  only,  and  hence,  when  orders, 
resolutions  and  votes  are  directed  to  be  submitted  to  the  gov- 
ernor it  is  orders,  resolutions  and  votes  referring  to  matters  of 
legislation  only  that  are  to  l)e  so  submitted.  It  is  not  contended 
that  an  "  order ''  or  a  "  vote  "  is  an  amendment  to  the  consti- 
tution, but  it  is  contended  that,  because  a  resolution  is  the 
form  in  which  a  proposed  amendment  must  be  introduced,  that 
kind  of  a  resolution  must  be  submitted.  This  is  a  nqn  sequitur, 
because  the  word  "  resolution  "  has  a  subject  which  it  neces- 
sarily embraces  and  fills,  to  wit:  legislation,  the  whole  legisla- 
tion which  may  be  enacted  by  the  two  houses,  and  it  has  no 
need  of  .in  enlarged  meaning  in  order  to  take  in  something 
which  is  not  otherwise  provided  for.    But  a  still  more  serious  ob- 
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jection  to  its  being  enlarged  so  as  to  include  constitutional  amend- 
ments is,  that  the  18th  article  excludes  it  from  such  enlarge- 
ment, by  giving  a  different  name  to  that  thing  which  the  two 
houses  must  do  in  performing  their  part  of  the  work  of  estab- 
lishing a  constitutional  amendment.  The  jurisdiction  is  con- 
ferred by  providing  that ''  any  amendment  to  this  constitution 
may  be  proposed  in  the  senate  or  house,"  etc.,  "  and  if  the  same 
shall  be  agreed  to  by  a  majority  ....  such  proposed  amend- 
ment or  amendments  shall  be  entered  on  their  journals," 
etc.  It  is  not  a  law,  an  order,  a  bill  or  a  resolution,  that  may 
thus  be  proposed  and  must  be  enrolled,  but  distinctively  and 
exclusively  "  an  amendment  to  the  constitution"  that  must  be 
so  introduced  and  dealt  with.  Now  *^an  amendment  to  the 
constitution  "  is  specially  named  as  the  subject  of  the  power 
to  be  exercised  by  the  two  houses  in  this  connection,  and  the 
form  of  their  action  is  to  be  "  an  agreement "  and  not  an  enact- 
ment, as  it  is  also  provided  that,  "  if  the  same  shall  be  agreed 
to  by  a  majority  of  the  members  elected  to  each  house,  such 
proposed  amendment  or  amendments  shall  be  entered  on  their 
journals,"  etc.  Thus  it  is  seen  that  throughout  the  article,  the 
separate  and  distinctive  character  of  this  particular  exercise  of 
the  power  of  the  two  houses  is  preserved,  and  is  excluded  from 
association  with  the  ordera,  resolutions  and  votes,  which  con- 
stitute the  ordinary  legislation  of  the  legislative  body.  But  the 
great  and  overshadowing  distinction,  between  this  and  the  or- 
dinary legislation,  lies  in  the  fact  that  the  organism  which  de- 
cides questions  of  constitutional  amendment,  is  an  entirely 
different  and  distinct  organism  from  that  which  decides  ques- 
tions of  legislation  even  in  its  broadest  sense.  The  two  houses 
and  the  governor  constitute  the  entirety  of  the  body  which 
considers  and  finally  determines  all  matters  of  legislation.  But 
it  is  the  two  houses  and  the  great  mass  of  the  electors  of  the 
commonwealth  combined,  which  constitute  the  body  which  con- 
siders and  determines  questions  of  constitutional  amendment. 
With  all  matters  of  legislation  the  people  in  their  capacity  of 
electors  have  nothing  to  do.  But  with  constitutional  amend- 
ments they  have  everything  to  do,  for  the  ultimate  fate  of 
all  proposed  amendments  depends  absolutely  upon  their  ap- 
proval. If  they  approve,  the  proposed  amendment  at  once  be- 
comes a  part  of  the  constitution ;  if  they  disapprove,  it  fails 
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utterly  and  never  comes  into  existence.  The  fundamental  dis- 
tinction which  thus  becomes  most  manifest,  between  the  mere 
legislative  machinery  of  the  government,  and  that  machinery 
which  alone  possesses  the  power  to  ordain  amendments  to  the 
constitution  of  the  commonwealth  is  most  radical  and  extreme. 
Hence  it  follows  by  an  inevitable  conclusion  that  when  the 
26th  section  of  the  3d  article  of  the  constitution  says  that 
"  every  order,  resolution  or  vote  "  of  the  two  houses  shall  be 
submitted  to  the  governor  for  his  approval  or  disapproval,  it 
does  not  and  cannot  have,  any  reference  to  the  action  which  the 
two  houses  take  in  performing  their  part  of  the  work  of  creat- 
ing amendments.  After  them  comes  the  governor  in  matters 
of  legislation,  but  after  them  come  the  electors  of  the  com- 
monwealth in  matters  of  constitutional  amendment.  In  the 
latter  the  power  and  will  of  the  people  are  final  and  conclu- 
sive, in  the  former  the  power  and  the  will  of  the  governor  are 
supplemental  only.  HLs  action  may  be  final,  or  it  may  not,  de- 
pending on  an  ultimate  vote  of  the  two  houses  by  a  two-thirds, 
instead  of  a  majority  vote.  If  it  is  two  thirds  he  is  not  an 
element  even  in  matters  of  legislation,  but  he  is  never  an  ele- 
ment in  matters  of  constitutional  amendment.  Before  pass- 
ing to  the  question  of  authority,  only  one  more  thought  needs 
expression.  It  is  (3)  that  these  two  articles  of  the  constitu- 
tion are  not  inconsistent  with  each  other,  and  both  may  stand 
and  be  fully  executed  without  any  conflict.  One  relates  to  leg- 
islation only,  and  the  other  relates  to  the  establishment  of  con- 
stitutional amendments.  Each  one  contains  all  tlie  essentials 
for  its  complete  enforcement  without  impinging  at  all  upon  any 
function  of  the  other.  And  it  follows  further  that  because  each 
of  these  articles  is  of  equal  dignity  and  obligatory  force  with  the 
other,  neither  can  be  used  to  change,  alter  or  overturn  the 
other.  It  is  not  a  tenable  proposition,  therefore,  that  because 
the  26th  section  of  the  3d  article  requires  that  all  orders, 
resolutions  and  votes  of  the  two  houses  shall  be  submitted 
to  the  governor,  the  same  provision  shall  be  thrust  into  tlie 
18th  article,  where  it  is  not  found  and  does  not  belong. 

It  remains  only  to  consider  the  question  of  authority,  which 
while  it  is  not,  and  would  not  be  considered,  as  controlling  in 
the  interpretation  of  our  own  constitution,  if  it  were  adverse, 
is  a  matter  of  satisfaction,  if  it  is  concurring*    Perhaps  the 
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most  noted  instance  of  direct  expression  upon  this  general  sub- 
ject is  to  be  found  in  the  case  of  HoUingsworth  v.  Virginia,  3 
Dallas,  378.  The  question  arose  whether  the  eleventh  amend- 
ment to  the  constitution  of  the  United  States,  which  prohibited 
actions  in  the  federal  courts  by  citizens  against  states  did  not 
destroy  the  jurisdiction  of  such  courts  in  cases  pending  at  the 
time  of  its  adoption.  It  was  argued  that  the  amendment  had 
not  been  proposed  in  the  form  prescribed  by  the  constitution 
and  it  was  therefore  void.  It  appeared  upon  inspection  that 
the  amendment  was  never  submitted  to  the  president  for  his 
approbation.  It  was  further  said  in  argument  that,  "The  con- 
stitution declares  that  every  order,  resolution  or  vote,  to  which 
the  concurrence  of  the  senate  and  house  of  representatives  may 
be  necessary  (except  on  a  question  of  adjournment)  shall  be 
presented  to  the  president  of  the  United  States;  and  before 
the  same  shall  take  effect,  shall  be  approved  by  him,  or  being 
disapproved  by  him,  shall  be  passed  by  two  thirds  of  the  senate 
and  house  of  representatives.  The  attorney  general  being  about 
to  reply  to  this  argument,  Mr.  Justice  Chase  interrupted  him, 
saying,  "There  can  surely  be  no  necessity  to  answer  that  ar- 
gument. The  negative  of  the  president  applies  only  to  tiie 
ordinary  cases  of  legislation ;  he  has  nothing  to  do  witii  the 
proposition  or  adoption  of  amendments  to  the  constitutioa." 
On  the  next  day  the  court  (Supreme  Court  of  the  United  States) 
delivered  a  unanimous  opinion  that  the  amendment  had  been 
constitutionally  adopted,  and  that  there  could  be  no  jurisdic- 
tion in  any  case  past  or  future,  in  which  a  state  was  sued  by 
the  citizens  of  another  state.  This  was  in  entire  accord  with 
the.  statement  made  by  Chase,  J.,  on  the  argument.  It  will  be 
observed  that  the  provision  of  article  1,  section  7  of  the  consti- 
tution of  the  United  States  directing  the  submission  to  the 
president  of  every  order,  resolution  or  vote  for  his  action,  is  in 
almost  identical  language  with  section  26  of  article  3  of  our 
constitution.  It  is  said  in  Jamison  on  Constitutional  Conven- 
tions, p.  588,  sec.  551,  that  the  federal  amendments  of  1789, 
1794, 1803  and  1867  were  submitted  to  the  states  without  any 
previous  submission  to  the  .president.  In  the  case  of  State  ex 
rel.  Morris  v.  Mason,  43  La.  Ann.  690,  the  question  was  dis- 
tinctly presented,  under  a  constitutional  provision  respecting 
the  submission  of  orders,  resolutions  and  votes  to  the  governor 
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for  his  action,  exactly  similar  to  ours  and  in  almost  identical 
words,  and  after  a  most  elaborate  discussion  of  the  whole  sub- 
ject, the  court  summed  up  its  conclusions  as  follows,  on  page 
649:  "Our  conclusion  is  that  the  signature  of  the  governor  to 
llie  proposition  for  the  amendment  of  the  constitution  under 
discussion,  is  not  required  by  the  constitution,  and  that  his  dis- 
approval of  it  did  not  affect  its  validity."  The  requirements 
of  their  constitution  in  providing  for  propositions  for  amend- 
ments are  very  similar  to  those  of  our  own  constitution.  They 
are,  first,  a  reading  in  each  house  on  the  three  separate  days ; 
second,  the  yeas  and  nays  thereon ;  third,  the  entry  or  spread- 
ing on  the  journal;  fourth,  publication  by  the  secretary  of 
state ;  fifth,  a  majority  vote  of  the  electors ;  sixth,  the  procla- 
mation of  the  governor.  It  is  quite  apparent  tliat  this  decision 
must  be  regarded  as  one  directly  in  point  upon  the  question 
now  before  us. 

A  similar  ruling  was  made,  though  in  somewhat  different 
*  circumstances,  in  the  case  of  In  re  Senate  File  No.  31, 25  Neb. 
864.  The  case  of  Hollingsworth  v.  Virginia,  supra,  was  recog- 
nized as  of  binding  force,  the  court  saying  of  it  in  the  opinion, 
"  The  amendment  was  sustained  by  the  court,  and  that  deci- 
sion has  been  followed  in  making  all  the  amendments  to  the 
constitution  of  the  United  States  from  that  time  to  the  present. 
See  also  Green  v.  Weller,  32  Miss.  650,  and  Koehler  v.  Hill,  60 
Iowa,  543."  On  page  877  the  court  says,  "  It  will  be  conceded 
that  under  our  constitution  it  is  unnecessary  to  submit  a  prop- 
osition to  amend  the  constitution,  only  passed  by  each  branch 
of  the  legislature,  to  the  governor  for  his  approval,  as  such 
proposition  is  not  ordinary  legislation." 

In  the  case  of  Hatch  v.  Stoneman,  66  Gal.  632,  cited  for  ap- 
pellee, the  constitutional  provision  directing  the  manner  in 
which  amendments  shall  be  proposed  and  submitted  to  the 
people  is  quite  different  from  the  provision  in  our  article  18  on 
that  subject,  and  it  was  there  held  that  the  signature  of  the  gov- 
ernor was  essential.  On  page  834  the  court  said :  *'  The  proposal 
of  the  amendment  or  amendments  is  not  by  the  legislature  as 
such,  in  the  ordinary  enactment  of  a  law,  and  with  the  proposal 
the  governor  has  nothing  to  do.  The  act  is  that  of  two  thirds 
of  each  branch  of  the  legislature.  But  the  matter  of  submitting 
the  proposed  amendment  or  amendments  to  the  vote  of  the 
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people  is  quite  different.  That  is  to  be  done  by  the  legislature 
by  a  law  to  that  effect,  and  in  the  enactment  of  a  law  the  gov- 
ernor is  a  part  of  the  lawmaking  power."  For  this  reason, 
and  because  as  a  part  of  the  constitutional  provision,  it  was 
the  duty  of  the  legislature  to  submit  the  proposed  amendment 
to  the  people  "  in  such  manner  and  at  such  time  and  after  such 
publication  as  may  be  deemed  expedient "  it  was  held  that  this 
duty  could  only  be  performed  by  means  of  a  law  and  it  there- 
fore required  the  governor's  signature.  It  is  only  necessary  to 
add  that  we  have  not  been  referred,  by  counsel  for  the  appellee, 
to  any  case,  in  which  a  court  of  last  resort  has  decided  that  a 
submission  to  the  governor  was  required  under  a  constitutional 
article  similar  to  ours,  authorizing  amendments.  Nor  have  we 
been  able  to  find  such  a  case.  The  only  authorities  that  have 
been  found  are  to  the  contrary  effect.  It  seems  clear,  there- 
fore, that  upon  authority  the  contention  of  the  appellant  is  sus- 
tained, and  the  governor  is  without  right  to  intervene  in  the 
proceedings  for  the  creation  of  the  amendments.  We  have 
endeavored  to  show  heretofore,  and  we  are  of  opinion  and  so 
decide,  that  upon  the  proper  construction  of  our  article  18 
of  the  constitution,  he  has  not  authority  to  approve  or  to 
disapprove  of  the  proposed  amendments,  and,  therefore,  that 
his  action  in  withholding  his  approval  was  altogether  nuga- 
tory. 

Two  other  questions  arose  upon  the  hearing  in  the  court  be- 
low and  they  are  brought  before  us  by  the  appeal.  The  first 
of  them  is,  that  as  no  appropriation  was  made  of  moneys  from 
the  public  treasury  to  defray  the  cost  of  publication  in  the 
newspapers,  the  secretary  of  the  commonwealth  could  not  law- 
fully make  the  publication.  We  do  not  consider  that  this 
question  is  of  any  serious  force,  because,  in  the  first  place,  it 
does  not  appear,  and  is  not  averred,  that  any  newspapers  have 
refused  to  make  the  publication  without  being  paid  or  secured 
for  the  cost,  or  even  that  any  of  them  have  been  asked  to  make 
the  publication.  The  secretary  is  not  therefore  able  to  say 
that  he  cannot  make  the  publication  for  the  reason  stated,  and 
hence  such  inability  cannot  be  set  up  as  a  bar  to  the  enforce- 
ment of  the  act  proposing  the  amendments.  It  was  at  least 
his  duty  to  try  to  make  the  publication  before  he  could  be  heard 
to  say  that  it  could  not  be  done.    But,  in  the  next  place,  the 
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mandate  of  the  constitution  is  upon  him  and  he  must  obey  it 
in  tenns.  If  it  is  utterly  impossible  for  him  to  obey  it  literally, 
he  can  make  that  clear  to  the  court,  stating  the  reasons,  and 
then  it  would  be  for  the  court  to  determine  in  a  proper  pro- 
ceeding whether  the  publication  can  be  made  or  not.  In  the 
third  place,  it  is  not  to  be  assumed  that  the  state  will  not  pay, 
or  cannot  be  made  to  pay,  by  judicial  decree,  the  necessary 
cost  of  carrying  out  a  peremptory  order  which  has  been  offi- 
cially promulgated  by  the  state  legislature,  in  strict  conformity 
with  the  requirements  of  the  state  constitution.  Indeed  it  is 
not  possible  to  conceive  that  the  state  legislature  would  be  so 
derelict  to  its  manifest  duty,  as  to  refuse  to  make  the  necessary 
appropriation  to  pay  for  the  execution  of  its  own  order.  Or 
even  if  it  did  so  refuse,  can  it  be  seriously  doubted  that  a  way 
would  be  found  by  means  of  a  judicial  proceeding,  to  enforce 
the  clear  monetary  liability  of  the  commonwealth  to  defray  the 
necessary  expense  in  question  ? 

The  other  proposition  upon  which  reliance  is  placed  by  the 
appellee  is,  that  the  secretary  cannot  be  compelled  to  do  a  vain 
thing,  to  wit :  publish  for  three  months  prior  to  an  election 
which  was  to  take  place  in  November,  1899,  the  amendments  in 
question.  There  are  two  replies  to  this,  the  first  of  which  is, 
tiiat  it  is  by  no  means  certain  that  the  publication  must  neces- 
sarily be  made  three  months  before  that  general  election  which 
followed  next  after  the  amendments  were  agreed  to  by  the  two 
houses.  The  very  next  succeeding  clause  of  article  18  is  in 
ttiese  words,  *'  And  if  in  the  general  assembly  next  afterwards 
chosen,  such  proposed  amendment  or  amendments  shall  be 
agreed  to  by  a  majority  of  the  members  elected  to  each  house, 
the  secretary  of  the  commonwealth  shall  cause  the  same  again 
to  be  published  in  the  manner  aforesaid,"  etc.  Now  the  next 
general  election  at  which  "the  general  assembly  next  after- 
wards chosen,"  is,  or  can  be,  elected,  does  not  occur  till  the 
month  of  November  in  the  year  1900,  as  there  was  no  such  elec- 
tion held  in  1899.  It  is  manifest,  therefore,  that  the  next  gen- 
eral election  after  the  amendments  were  agreed  to  by  the  two 
houses,  was  of  no  importance,  so  far  as  the  publication  was  con- 
cerned, and  that  the  next  general  assembly  that  had  any  author^ 
ity  to  act  in  the  matter  is  the  one  which  is  to  be  elected  in 
November,  1900.    So  far  as  that  general  assembly  is  concerned, 
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there  is  abundance  of  time  in  which  to  make  the  publication,  and 
any  order  now  made  for  such  publication  will  not  be  a  vain  or- 
der by  any  means.  The  second  reply  to  the  contention  of  the 
appellee  is,  that  where  a  thing  is  to  be  done,  on  or  before  a  cer- 
tain date,  if  a  literal  compliance  as  to  the  date  becomes  impos- 
sible without  fault  of  the  power  which  created  the  duty,  the 
thing  may  be  done,  or  the  act  performed,  as  soon  as  it  becomes 
possible  to  be  done  after  the  time  fixed  has  passed.  Thus  in 
the  execution  of  criminals  guilty  of  a  capital  offense,  and  sen- 
tenced or  ordered  to  be  executed  on  or  before  a  fixed  date,  the 
sentence  or  order  may  be  executed  after  the  day  fixed  has  passed. 
This  was  decided  by  this  court  in  an  exhaustive  opinion  by  our 
Brother  Mitchell  in  the  case  of  Com.  v.  Hill,  185  Pa.  386. 
We  there  held  that  the  time  of  execution  in  a  capital  case  is  no 
part  of  the  judgment  but  a  mere  ministerial  or  executive  act  in 
pursuance  of  it,  and  the  judgment  is,  therefore,  not  affected 
by  the  prisoner's  escape,  or  other  occurrence  which  merely  pre- 
vents or  delays  execution.  The  judgment  is  not  satisfied  until 
the  sentence  is  fully  carried  out.  It  is  also  very  familiar  doc- 
trine in  the  law  of  contracts  that  where  money  is  to  be  paid,  op 
other  acts  done,  on  or  before  a  fixed  date,  if  performance  on  op 
before  the  day  named  is  prevented,  subsequent  performance  will 
satisfy  the  demand  of  the  contract,  unless  indeed  in  the  excep- 
tional instances  in  which  time  is  of  the  very  essence  of  the  con- 
tract. So  we  apprehend  in  matters  of  legislation  where  a  per- 
formance of  an  authorized  act  has  become  impossible  through 
no  fault  of  the  law,  a  later  performance,  if  it  satisfy  the  terms 
of  the  original  duty,  will  be  a  sufficient  compliance.  We  think 
that  the  provision  as  to  the  publication  three  months  before  the 
next  general  election,  as  prescribed  in  the  first  clause  of  arti- 
cle 18,  should  be  regarded  as  merely  a  directory  provision, 
where  strict  compliance  with  a  time  limit  is  not  essentiaL 
There  are  very  numerous  decisions  upon  this  subject,  a  few  of 
which  only  need  be  cited.  They  are  fully  collected  in  Endlich 
on  the  Interpretation  of  Statutes,  at  section  436.  The  author 
says,  "  On  the  other  hand  the  prescriptions  of  a  statute  often 
relate  to  the  performance  of  a  public  duty,  and  to  affect  with  in- 
validity acts  done  in  neglect  of  them  would  work  serious  gen- 
eral inconvenience  or  injustice  to  persons  having  no  control 
over  those  intrusted  with  the  duty,  without  promoting  thQ  ee- 
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sential  aims  of  the  legislature.  In  such  case  they  are  said  not 
to  be  of  the  essence  or  substance  of  the  thing  required,  and 
depending  upon  this  quality  of  not  being  of  the  essence  or 
substance  of  the  thing  required,  compliance  being  rather  a  mat- 
ter of  convenience,  and  the  direction  being  given  with  a  view 
simply  to  proper,  orderly  and  prompt  conduct  of  business,  they 
seem  to  be  generally  understood,  as  mere  instructions  for  the 
guidance  of  those  on  whom  the  duty  is  imposed  or,  in  other 
words,  as  directory  only.  ...  It  has  often  been  held  for  in- 
stance, when  an  act  ordered  a  thing  to  be  done  by  a  public  body, 
or  public  officers,  and  pointed  out  the  specific  time  when  it  was 
to  be  done,  that  the  act  was  directory  only,  and  might  be  com- 
plied with  after  the  prescribed  time.  Such  is,  indeed,  the  gen- 
eral rule,  unless  the  time  specified  is  of  the  essence  of  the  thing, 
or  the  statute  shows  it  was  intended  as  a  limitation  of  power, 
authority  or  right.  Thus  the  13  Hen.  4,  c.  7,  wliich  required 
justices  to  try  rioters,  'within  a  month  after  the  riot,*  was 
held  not  to  limit  the  authority  of  the  justices  to  that  space  of 
time.  ...  So  a  direction  to  sell  land  for  taxes  at  a  certain 
time,  there  being  nothing  in  the  act  from  which  to  imply  a  pro- 
hibition against  doing  it  at  a  later  date ;  a  provision  in  a  stat- 
ute that  the  secretary  of  state  should  cause  it  to  be  published 
for  three  months.  .  .  .  And  so,  as  to  the  time  limited,  was  the 
requirement  of  a  statute  directing  the  secretary  of  state  to 
advertise  for  sealed  proposals  for  the  state  printing,  which  pro- 
vided that  the  proposals  be  deposited  in  his  office  *on  or  be- 
fore '  a  certain  date.  ...  In  a  word  where  a  statute  fixes  a 
time  within  which  public  officers  are  to  perform  some  act  touch- 
ing the  rights  of  others,  and  there  is  no  substantial  reason  ap- 
parent from  the  statute  itself  ....  why  the  act  might  not  be 
as  well  done  after  the  expiration  of  the  period  limited,  as  dur- 
ing the  same,  ....  the  latter  will,  as  regards  third  persons,  be 
treated  as  directory,  and  the  fixing  of  it  will  not  invalidate  or 
prevent  official  acts,  under  the  statute,  after  the  expiration  of 
the  prescribed  period."  In  section  437,  the  author  continues 
thus,  "  In  general,  statutes  du*ecting  the  mode  of  proceeding  by 
public  officers,  are  deemed  advisory,  and  strict  compliance  with 
their  detailed  provisions  is  not  indispensable  to  the  validity  of 
the  proceedings  themselves,  unless  a  contrary  intention  can  be 
clearly  gathered  from  the  statute  construed  in  the  light  of  oth^ 
Vol.  cxcvi — 27 
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rules  for  interpretation."  In  further  illustration  of  the  general 
doctrine  the  author  at  section  441,  speaks  of  the  cases  in  which 
there  are  impossibilities  in  the  way  of  a  literal  performance  of 
the  statutory  conditions,  thus,  '*  Enactments  which  impose  du- 
ties on  conditions  are,  when  these  are  not  conditions  precedent 
to  the  exercise  of  a  jurisdiction,  subject  to  the  maxim  that  lex 
non  cogit  ad  impossibilia  aut  inutilia.  They  are  understood  as 
dispensing  with  the  performance  of  what  is  prescribed,  when 
performance  is  impossible ;  for  the  law,  in  its  most  positive  and 
peremptory  injunctions,  is  understood  to  disclaim,  as  it  does  in 
its  general  aphorisms,  all  intention  of  compelling  impossibilities, 
and  this  general  exception  is  a  general  rule  of  statutory  con- 
staruction."  In  support  of  these  text  quotations,  the  author 
makes  the  most  extensive  citations  of  authorities,  which  it  is 
not  necessary  to  review  in  detail  as  there  can  be  no  real  contro- 
versy over  them.  It  will  be  seen  at  once  how  extremely 
apposite  they  are  to  the  situation  in  the  case  at  bar.  The  leg- 
islature that  is  to  act  upon  the  proposed  amendments  is  not  the 
one  which  was  in  existence  when  the  amendments  were  proposed 
and  "  agreed  to."  There  was  no  election  in  1899  for  members 
of  the  legislature,  and  the  first  election  of  members  of  the  next 
succeeding  legislature  is  the  one  which  will  take  place  in  No- 
vember, 1900,  as  has  been  already  explained.  That  is  the  leg- 
islature which  is  to  take  the  next  action  upon  these  proposed 
amendments,  and  a  publication  of  the  amendments,  three  months 
before  the  election  of  1899,  could  serve  no  possible  puipose  that 
cannot  be  equally  well  served  by  a  publication  for  three  months 
before  the  general  election  of  the  year  1900.  We  are  very 
clearly  of  opinion,  therefore,  that  such  an  order  may  now  be 
made  without  the  least  material  violation  of  the  terms  of  the  law 
proposing  the  amendments.  We  are  of  opinion  that  the  learned 
court  below  was  in  error  in  refusing  the  mandamus  prayed  for. 
The  decree  of  the  court  below  is  reversed,  and  the  petition 
and  proceedings  for  the  writ  of  mandamus  are  reinstated,  the 
petition  is  considered  as  amended  praying  for  publication  three 
months  before  November  election  of  the  year  1900,  and  the  rec- 
ord is  remitted  to  the  court  below  wi£h  instructions  that  an  or- 
der be  issued  directing  the  secretary  of  the  commonwealth  to 
publish  the  proposed  amendments  three  months  before  the  gen- 
eral election  to  be  held  in  November  in  the  year  1900,  tiie  costs 
to  be  paid  by  the  commonwealth. 
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Conirads—Rlegdlity— Defense,  r^^  ^'^^l 

True  it  is  that  an  illegal  contract  will  not  be  executed ;  but  when  it  has 
been  executed  by  the  parties  themselves,  and  the  illegal  object  of  it  has 
been  accomplished,  the  money  or  thing  which  was  the  price  of  it  may  be 
a  legal  consideration  between  the  parties  for  a  promise  express  or  implied, 
and  the  court  will  not  unravel  the  transaction  to  discover  its  origin. 

Contrads—IUegalUt/— Principal  and  agetU— -Liquor  laws. 
While  the  law  will  not  enfoi*ce  an  illegal  conti-act,  yet  if  a  servant  or 
agent  of  another  has,  in  the  prosecution  of  an  illegal  enterprise  for  his 
master,  received  money  or  other  property,  belonging  to  his  master,  he  is 
bound  to  turn  it  over  to  him  and  Ciinnot  shield  himself  from  liability  there- 
for, upon  the  gix)und  of  the  illegality  of  the  original  transaction. 

An  agent  who  has  sold  whiskey  for  his  principal  and  collected  the  pro- 
ceeds thereof,  cannot  make  defense  against  his  principal,  on  the  ground 
that  the  liquor  was  sold  without  a  license. 

Principal  and  agent — Evidence  to  establish  agency. 
It  is  not  correct  to  say  that  there  is  no  evidence  to  establish  the  fact  of 
agency  of  the  defendant  to  sell  whiskey  for  the  plaintifif,  where  the  quantity 
of  whiskey  delivered  shows  that  the  defendant  could  not  have  bought  it  for 
his  own  use,  where  the  accounts  of  plaintiff  could  only  be  explained  by 
the  fact  of  agency,  and  two  witnesses  testify  positively  that  the  defendant 
was  agent  for  plaintiff . 

Ai-gued  May  15,  1900.  Appeal,  No.  146,  Jan.  T.,  1900,  by 
plaintiff,  from  judgment  of  C.  P.  Lancaster  Co.,  June  T.,  1898, 
No.  49,  on  verdict  for  defendant  in  case  of  Kate  Hertzler  v. 
George  Geigley.  Before  Gbeen,  C.  J.,  McCollum,  Mitch- 
ell, Dean  and  Mestrezat,  JJ.     Reversed. 

Assumpsit  for  money  collected  by  agent.     Before  Landis,  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
The  court  gave  binding  instructions  for  defendants. 
Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Error  assigned  was  in  giving  binding  instructions  for  defend- 
ant. 

B.  F.  Davisy  with  him  S.  P.  -BJy,  for  appellant. — We  think 
the  evidence  sustained  the  statement  or  allegata.     The  fact 
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that  defendant  sold  on  commission  and  Hertzler  copied  defend- 
ant's accounts,  to  ascertain  the  amount  of  the  sales  in  connec- 
tion with  the  positive  testimony  of  Miles  Roth,  that  he  was  an 
agent  in  selling  whiskey  for  Hertzler,  was  sufficient  we  think, 
to  leave  that  question  with  the  jury.  The  jury  would  cer- 
tainly infer  therefrom  that  he  was  plaintiffs  agent :  Bucklin 
V.  Davidson,  155  Pa.  362;  Lerch  v.  Bard,  153  Pa.  573  ;  Hart- 
man  v.  Pittsburg  Incline  Plane  Co.,  159  Pa.  442. 

It  is  an  elementary  rule  of  the  law  of  agency,  applicable 
alike  in  civil  and  criminal  proceedings,  that  the  agent  shall  not 
be  heard  to  deny  the  title  of  his  principal :  Com.  v.  Shober,  3 
Pa.  Superior  Ct.  554. 

An  agent  who  has  in  his  hands  moneys  belonging  to  his 
principal,  on  a  closed  or  terminable  account,  cannot  set  up  as 
a  defense  to  an  action  by  the  principal  for  money  had  and  re- 
ceived, the  illegality  of  a  part  or  the  whole  of  the  transaction : 
Mechem  on  Agency,  sec.  526 ;  Brooks  v.  Martin,  2  Wallace, 
70 ;  Peters  v.  Grim,  149  Pa.  163 ;  Brown  v.  Duncan,  10  Bame- 
wall  &  Cresswell,  93. 

In  the  case  in  hand,  it  was  not  necessary  to  unravel  the 
tmnsactions  to  ascertain  if  Mrs.  Hertzler  had  a  liquor  license 
after  the  defendant  had  her  money  in  his  pocket :  Fox  v.  Cash, 
11  Pa.  207 ;  Swan  v.  Scott,  11  S.  &  R.  155 ;  Oil  Creek,  etc^ 
R.  R.  Co.  V.  Penna.  Trans.  Co.,  83  Pa.  160 ;  Baker  v.  Lukens, 
35  Pa.  146 ;  Shuman  v.  Shuman,  27  Pa.  90 ;  Gisaf  v.  Neval, 
81  Pa.  364 ;  Adams  v.  Grey,  154  Pa.  258 ;  Boyd  v.  American 
Carbon  Black  Co.,  182  Pa.  206 ;  Northampton  County's  App^ 
30  Pa.  306;  Wright  v.  Pipe  Line  Co.,  101  Pa-  204;  Elder  v. 
Corr,  9  Pa.  Superior  Ct.  228. 

A.  B.  Hassler^  for  appellee. — ^Nowhere  has  the  court  decided, 
that  under  the  statement  for  money,  which  a  defendant  named 
therein,  had  collected,  the  plaintifiE  could  recover  for  money 
which  the  defendant  is  alleged  to  owe  for  goods  purchased: 
Ben  Franklin  Fire  Insurance  Co.  v.  Flynn,  98  Pa.  627 ;  King 
V.  Russell,  149  Pa.  361. 

Whenever  the  law  requires  a  penalty  for  making  a  contract, 
it  impliedly  forbids  parties  from  making  such  a  contract,  and 
when  a  contract  is  prohibited,  whether  expressly  or  by  implica- 
tion, it  is  illegal  and  cannot  be  enforced :  Holt  v.  Green,  73 


Digiti 


ized  by  Google 


HERTZLER  v.  GEIGLEY.  421 

1900.]  Arguments— Opinion  of  tiie  Court. 

Pa.  198 ;  Burkholder  v.  Beetem,  66  Pa.  496 ;  Johnson  v.  Hul- 
ings,  108  Pa.  498;  MitcheU  v.  Smith,  1  Binn.  110. 

Opinion  by  Mr.  Chief  Justice  Green,  May  29, 1900 : 

The  plaintiff's  statement  of  cause  of  action  contains  through- 
out a  claim  that  the  defendant  was  indebted  to  her  for  the  pro- 
ceeds of  whiskey  belonging  to  her  but  which  he  sold  for  her  as 
her  agent.  The  first  clause  alleged  that  the  defendant  was  in- 
debted to  her  for  large  quantities  of  whiskey,  which  the  defend- 
ant received  from  her  agent  and  "  sold  for  plaintiff  and  received 
the  money  or  proceeds  of  said  sales  from  time  to  time."  The 
second  clause  alleges  "  that  from  about  July  20, 1894,  to  about 
March  24, 1895,  the  defendant  sold  and  collected  for  sales,  of 
plaintiff's  whiskey  and  liquor,  the  sum  of  $1,608.76,  and  from 
that  time  on  until  about  August  1, 1897,  the  sum  of  $734.06." 
The  third  clause  charges  that  defendant  "  marked  down  the 
values  of  whiskey  or  liquor  he  took  away  from  time  to  time," 
representing  the  values  of  the  whiskey  he  received  from  her 
(plaintiff),  '*  and  which  defendant  had  agreed  to,  or  was  to  sell 
at  said  prices  for  the  plaintiff  as  her  agent  or  salesman."  The 
fifth  clause  states  that,  '*  the  plaintiff  allows  the  defendant  the 
sum  of  $250,  commission  for  said  sales  of  said  whiskey  or  liquors, 
that  being  the  amount  or  balance  he  is  entitled  to  receive." 
Then  follows  a  statement  in  items  of  the  values  of  liquor  taken 
away  and  sold  by  defendant  for  the  plaintiff,  amounting  in  the 
aggregate  to  $2,342.81,  "  from  which  is  deducted  $250  amount 
of  defendant's  commissions,"  leaving  a  balance  due  the  plain- 
tiff of  $2,092.81. 

It  will  be  perceived  from  this  analysis  of  the  plaintiff's  state- 
ment of  cause  of  action,  that  it  is  in  no  sense  a  bill  for  goods 
sold  and  delivered  by  plaintiff  to  defendant,  but  is  exclusively 
a  claim  for  moncjns  due  by  defendant  to  plaintiff,  which  were 
collected  from  third  parties  to  whom  defendant  had  sold  the 
whiskey  as  the  agent  of  the  plaintiff.  On  its  face,  therefore,  it 
is  a  claim  for  money  due  from  the  defendant  as  agent,  to  the 
plaintiff  as  principal,  collected  by  him  for  her  and  not  paid  over. 

This  being  the  correct  legal  aspect  of  the  claim,  the  case  is 
brought  within  a  clear  line  of  decisions,  in  which  it  has  been 
held,  that  the  agent  could  not  make  defense  against  the  claim 
on  the  ground  that  the  sales  were  illegal,  because  made  with- 
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out  a  license,  or  for  any  other  cause  of  illegality.  The  author- 
ities on  this  subject  are  very  numerous,  and  in  reality  not 
controverted.  A  very  few  references  will  suffice.  The  controll- 
ing principle  is  well  stated  in  the  opinion  of  Chief  Justice  Gib- 
son in  the  case  of  Lestapies  v.  Ingraham,  5  Pa.  71  thus,  "  True 
it  is  that  an  illegal  contract  will  not  be  executed ;  but  when  it 
has  been  executed  by  the  parties  themselves,  and  the  illegal 
object  of  it  has  been  accomplished,  the  money  or  thing  which 
was  the  price  of  it  may  be  a  legal  consideration  between  the 
parties,  for  a  promise  express  or  implied  and  the  court  will  not 
unravel  the  transaction  to  discover  its  origin."  A  very  full 
and  exhaustive  discussion  of  the  whole  subject  is  found  in  the 
opinion  of  Mr.  Justice  Wickham  in  the  case  of  Com.  v-  Shober, 
8  Pa.  Superior  Ct.  554.  It  was  there  said,  "  It  is  an  elemen- 
tary rule  in  the  law  of  agency  applicable  alike  in  civil  and 
criminal  proceedings,  that  the  agent  shall  not  be  heard  to  deny 
the  title  of  his  principal.  This  rule  is  founded  on  reason,  pub- 
lic policy  and  common  honesty.  Nor  does  it  matter  whether 
the  goods  or  money  retained  or  embezzled  by  the  agent,  came 
to  his  hands  through  transactions  tainted  with  illegality.  *  The 
contract  of  the  agent  to  pay  the  money  to  his  principal  is  not 
immediately  connected  with  the  illegal  transaction,  but  it  grows 
out  of  the  receipt  of  the  money  for  Ins  principal : '  Story  on 
Agency,  sec.  347.  '  If  money  has  been  actually  paid  to  an  agent 
for  the  use  of  his  principal,  the  legality  of  the  action  of  which 
it  is  the  fruit  does  not  affect  the  right  of  the  principal  to  re- 
cover it.  .  .  .  The  agent  whose  liability  arises  solely  from  the 
fact  of  having  received  money  for  another's  use,  can  have  no 
pretence  to  retain  it : '  Dunlap's  Paley's  Agency,  62.  *  While 
the  law  will  not  enforce  an  illegal  contract,  yet  if  a  servant  or 
agent  of  another  has,  in  the  prosecution  of  an  illegal  enter- 
prise for  his  master,  received  money  or  other  property,  belong- 
ing to  his  master,  he  is  bound  to  turn  it  over  to  him  and  cannot 
shield  himself  from  liability  therefor,  upon  the  ground  of  the 
illegality  of  the  original  transaction : '  Wood  on  Master  and 
Servant,  sec.  202.  *  An  agent  who  has  in  his  hands  money 
belonging  to  his  principal,  on  a  closed  or  terminable  account, 
cannot  set  up  as  a  defense  to  an  action  by  the  principal  for 
money  had  and  received,  the  illegality  of  a  part  or  the  whole  of 
the  transactions : '  Wharton  on  Agency,  sees.  26,  250 ;  Mechem 
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on  Agency,  sec.  526 ;  1  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)^ 
1088.  .  .  .  The  rule  thus  announced  by  all  the  leading  writers 
on  the  subject  of  agency,  as  well  as  by  all  the  authors  of  text 
books  on  criminal  law  who  have  touched  on  the  subject,  is  no 
longer  open  to  doubt."     The  same  doctrine  was  again  enforced 
in  Elder  v.  Corr,  9  Pa.  Superior  Ct.  228.     The  syllabus  of  the 
.  case  is,  "  A  man  holding  a  warehouse  certificate  for  ten  barrels 
of  whisky,  as  collateral  security  for  a  debt,  sold  the  collateral 
for  cash.     The  vendee  tortiously  converted  the  property  to  his 
own  use  and  refused  to  return  the  certificate  or  pay  for  the 
whisky.     Held  in  an  action  of  trespass  that  defendant  could 
not  set  up  the  defense  that  the  owner  of  the  certificate  was 
not  a  licensed  vendor  of  liquor  who  had  paid  a  government  tax 
as  a   wholesale  dealer."    In  the  opinion  of  Judge  Orlady, 
it  was  said,  "  As  to  the  second  proposition,  that  the  court  will 
not  enforce  the  contract  because  it  is  against  public  policy,  we 
do  not  agree  with  the  appellant,  in  his  application  of  the  prin- 
ciple.    The  decisions  are  uniform  from  Seidenbender  v.  Charles, 
4  S.  &  R.  151,  to  Phoenix  Silk  Manufacturing  Co.  v.  Reilly,  187 
Pa.  626,  that  the  courts  will  not  aid  a  party  in  an  action  on  an 
immoral  or  illegal  act.     But  we  find  no  case  which  holds  that 
a  defendant  who  fraudulently  receives  property,  is  protected 
by  the  law,  and  relieved  from  any  liability  to  return  or  pay  for  it 
or  that  the  plaintiff  is  limited  to  the  simple  action  of  assumpsit, 
in  recovering  its  value.    A  defense  of  this  nature  was  urged 
in  Commonwealth  v.  Shober,  3  Pa.  Superior  Ct.  564,  and  it  was 
held  by  this  court  to  be  insufficient.     See  also  Blakeslee  Mfg. 
Co.  V.  Hilton,  5  Pa.  Superior  Ct.  184.    We  do  not  think  the 
facts  in  this  case  bring  it  within  the  prohibition  of  the  state  or 
federal  statutes :  Rahter  v.  First  Nat.  Bank,  92  Pa.  393."     It 
is  not  necessary  to  multiply  the  authorities. 

In  the  present  case  the  facts  were  that  the  whiskey  was  de- 
livered to  the  defendant  by  the  plaintiff's  husband  acting  as 
her  agent,  who  had  a  distillery  as  well  as  a  revenue  license,  and 
it  is  extremely  doubtful  to  say  the  least  that  there  was  any 
illegality  whatever  in  the  transaction.  But,  however,  that  may 
be,  tiiie  defendant  cannot  set  up  any  such  defense,  even  if  the 
want  of  a  license  by  the  plaintiff  would  have  otherwise  vitiated 
the  transaction.  The  learned  court  below,  not  at  all  contro- 
verting the  foregoing  authorities,  or  the  principle  they  establish, 
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but  fully  conceding  their  correctness,  was  of  opinion  they  were 
not  available  for  the  plaintiff,  on  the  ground  that  there  was  no 
evidence  to  establish  the  alleged  agency  of  the  defendant  for 
the  plaintiff,  and  consequently  he  withdrew  the  case  from  the 
jury  and  granted  a  compulsory  nonsuit  at  the  end  of  the  plain- 
tiff's testimony.  After  a  careful  examination  of  the  whole  of 
the  testimony  we  are  unable  to  agree  with  the  court  upon  this 
subject.  In  point  of  fact  the  plaintiff  did  not  herself  make 
any  contract  or  any  deliveries  to  the  defendant.  The  whole 
business  was  transacted  on  her  part  by  her  husband  who  was  act- 
ing as  his  wife's  agent  in  caring  for  and  disposing  of  the 
whiskey  in  question.  He  was  examined  as  a  witness  and  he  tes- 
tified as  follows:  "Q.  Upon  what  condition  did  he  get  the 
whiskey  ?  How  did  he  get  it  and  how  was  he  to  pay  for  it,  and 
was  there  any  commission  allowed  him  ?  A.  Yes,  I  promised 
him  that  if  he  would  sell  fifty  barrels  I  would  give  him  $250 
for  his  share.  We  had  been  dealing  for  a  year  or  so  before  I 
failed.  Q.  For  every  fifty  barrels  he  would  sell,  you  would  al- 
low him  f  250  ?    A.  Yes.     Fifty  barrels  represented  $1,500." 

Another  witness,  Miles  Roth,  who  was  the  distiller  at  the 
distillery  was  examined  and  testified  thus :  "  Q.  You  were  the 
distiller  at  the  time  Mr.  Hertzler  carried  it  on  ?  A.  Yes,  sir. 
Q.  The  time  they  lived  there,  were  you  ?  A.  Yes,  sir.  Q.  Dur- 
ing that  time  did  you  notice  whether  since  1894  Mr.  Geigley 
used  to  fetch  whiskey  there?  A.  Yes,  sir.  Q.  More  than 
once?  A.  I  don't ^undei'stand  that  right.  Q.  Whether  he 
took  whiskey  away  from  the  retail  house  ?  A.  Yes,  he  was 
an  agent  for  Hertzler.  Q.  To  sell  whiskey,  was  that  it?  Did 
you  see  Mr.  Geigley  fetch  away  whiskey  from  the  distillery 
after  1894,  after  the  sheriff's  sale  ?  A.  Yes.  Q.  How  often 
did  you  see  him  there  about  ?  A.  About  well  probably,  perhaps 
every  two  weeks.  Sometimes  every  four  weeks.  I  couldn't 
exactly  say  how  often.  Sometimes  not  perhaps  for  a  whole 
month.  Q.  Did  you  ever  measure  it  out  for  him  when  Mr. 
Hertzler  was  not  there  ?  A.  Yes,  sir.  Q.  How  much  did  he 
fetch  away  as  near  as  you  can  recollect  the  time  you  measured 
it  out  for  him?  A.  Sometimes  he  fetched  away  from  sixteen 
to  thirty-five  gallons  and  sometimes  not  so  much." 

It  is  perfectly  manifest  from  a  mere  inspection  of  the  figures 
of  the  account,  and  from  the  testimony  as  to  the  frequency 
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and  quantity  of  the  items  of  whiskey  which  were  obtained  by  the 
defendant  from  Hertzler,  that  he  was  not  buying  the  whiskey 
for  his  own  use,  but  for  the  purpose  of  selling  it  to  others. 
When  both  Hertzler  and  Roth  testified  that  the  defendant  was 
acting  as  an  agent  in  these  transactions,  it  is  very  clear  that 
they  truthfully  characterized  his  position  in  the  matter.  There 
is  not  the  slightest  contradiction  of  the  testimony  of  these  wit- 
nesses, and  their  statements  are  corroborated  by  the  manner 
in  which  the  account  was  kept,  and  the  plain  indications  af- 
forded by  the  figures,  and  the  mode  in  which  the  defendant 
obtained  his  supplies  of  whiskey.  Hertzler  testified  that  he 
did  not  keep  the  account  of  the  defendant  in  the  day  book,  as 
he  kept  all  his  other  accounts,  but  that  he  would  get  from  the 
defendant  his  figures  representing  the  deliveries  and  the  prices, 
and  copy  it  off  in  a  small  book.  He  said,  ''  The  reason  I  kept 
Geigley's  account  in  that  way  I  always  kept  it  on  his  book,  and 
I  had  the  dates  and  everything  marked  down.  Then  I  kept 
my  account  just  temporary  in  that  little  book ;  I  took  off  his 
account.  He  has  the  dates  and  cash  all  fixed  here,  as  be  fetched 
them.  Q.  The  sales  represented  in  this  book  were  put  down  at 
the  time  you  made  them  ?  A.  Yes.  Alwajrs  copied  off  of  his 
account."  It  is  difficult  to  understand  this  method  of  keeping 
the  account  of  the  transactions  with  the  defendant  upon  the 
theory  that  they  were  direct  sales  to  him  at  fixed  prices,  or 
upon  any  other  theory  than  that  they  represented  sales  made 
by  Hie  defendant  for  the  account  of  the  plaintiff.  Such  is  the 
tendency  of  the  testimony  and  when  it  is  accompanied  with  the 
positive  testimony  of  two  witnesses,  who  were  not  contradicted 
to  the  fact  that  the  defendant  was  acting  as  the  agent  of  the 
plaintiff  in  selling  the  whiskey,  it  is  not  correct  to  say  there  is 
no  evidence  on  the  record  to  establish  the  agency.  That  ques- 
tion was  one  of  fact,  the  evidence  distinctly  supported  the  alle- 
gation of  the  agency  of  the  defendant  and  therefore  it  should 
have  been  submitted  to  the  jury  for  their  action. 

The  assignments  of  error  are  sustained. 

Judgment  reveised  and  new  venire  awarded. 
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Eby  V.  Shank 

Will— Deviser— Rule  in  SheUey^s  case, 

A  devise  to  a  son  for  life,  and  **  if  he  has  no  son  living  at  the  time  of  bis 
death,  then  to  his  heirs  and  legal  representatives  "  creates  in  the  son,  un- 
der the  inile  in  Shelley's  case,  an  estate  in  fee  simple  if  he  dies  without 
leaving  a  son  living  at  his  death. 

Argued  May  15, 1900.  Appeal,  No.  802,  Jan.  T.,  1899,  by 
defendant,  from  judgment  of  C.  P.  Lancaster  Co.,  April  T., 
1899,  No.  19,  on  case  stated  in  the  suit  of  Milton  Eby,  execu- 
tor of  Robert  A.  Evans,  deceased,  v.  H.  J.  Shank.  Before 
Green,  C.  J.,  McCollum,  Mitchell,  Dean  and  Mbstbs- 
ZAT,  JJ.    Affirmed. 

Case  stated  to  determine  title  to  real  estate. 

The  case  stated  was  as  follows : 

Robert  A.  Evans,  grand-uncle  of  the  plaintiff,  died  in  Lan- 
caster on  August  28, 1889,  and  by  his  last  will  and  testament, 
duly  proven  in  the  register's  office  of  Lancaster  county,  and 
recorded  in  will  book  1,  vol.  2,  page  31,  provided  among 
other  things  as  follows  : 

"  I  give  and  devise  to  my  grand-nephew,  Robert  A,  Evans, 
son  of  nephew,  James  Evans,  my  farm  or  tract  of  land  in  Ekist 
Drumore  township,  Lancaster  county,  purchased  from  the  ex- 
ecutors of  Sanders  McCuUogh,  containing  two  hundred  and 
fifty  acres,  be  the  same  more  or  less,  with  the  appurtenances, 
for  and  during  the  term  of  his  natural  life,  but  he  shall  not  cut 
and  use  more  of  the  timber  growing  on  said  premises  than  what 
is  needful  and  necessary  to  keep  the  farm  thereon  in  good  re- 
pair, and  from  and  immediately  after  his  decease,  I  give  and 
devise  the  same  unto  his  oldest  son  living  at  the  time  of  his 
death.  If  he  has  no  son  living  at  the  time  of  his  death,  then  to 
his  legal  heirs  and  representatives." 

Robert  A.  Evans,  the  devisee  and  plaintiff  in  this  suit  died 
on  November  29,  1898,  leaving  no  children  to  survive  him,  but 
a  widow,  Daisy  Evans,  his  father,  James  Evans  and  five  broth- 
ers and  sisters,  Gertrude  K.  Evans,  Charles  L.  Evans,  Hany 
Evans,  Susan  J.  Evans  and  James  Evans. 
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By  his  will,  dated  May  31, 1897,  and  recorded  in  the  regis- 
ter's office  of  Lancaster  county,  in  will  book  N,  vol.  2,  page  79, 
he  devised  the  said  farm  to  his  executor  in  trust  to  sell  and 
distribute  as  follows :  $500  to  each  of  his  brothers  and  sisters 
and  the  balance,  after  payment  of  debts,  to  his  wife,  Daisy 
Evans,  and  appointed  Milton  Eby  his  executor. 

James  Evans,  the  father  of  Robert  A.  Evans,  the  plaintiff, 
here  claims  that  under  the  clause  of  his  uncle's  will  (above 
set  forth)  devising  the  farm  to  his  son,  Robert  A.  Evans,  no 
son  having  been  born,  the  farm  passed  to  him  for  the  teim  of 
his  natural  life,  under  the  intestate  laws  and  the  will  of  Robert 
A.  Evans,  Sr.,  as  the  heir  of  his  son,  and  that  Robert  A.  Evans, 
the  plaintiff,  had  no  power  to  will  or  devise  the  farm  so  left  in 
trust  for  his  life,  and,  therefore,  died  intestate  under  his  grand- 
uncle's  will. 

James  Evans  having  sold  the  interest  he  claims  in  said  farm 
to  H.  J.  Shank,  the  defendant  in  this  suit,  the  court  is  asked  to 
find  as  follows : 

1.  If  the  court  be  of  the  opinion  that  Robert  A.  Evans,  un- 
der the  will  of  his  uncle,  Robert  A.  Evans,  was  seized  at  the 
time  of  his  death  in  an  absolute  estate  in  fee  simple,  in  said 
farm  so  devised  to  him,  then  judgment  to  be  entered  for  the 
plaintiff. 

2.  But  if  the  court  be  of  the  opinion  that  Robert  A.  Evans, 
under  the  will  of  his  uncle,  Robeit  A.  Evans,  was  not  seized 
at  the  time  of  his  death  in  an  absolute  estate  in  fee  simple, 
but  only  a  life  estate,  in  said  farm  so  devised  to  him,  then  judg- 
ment to  be  entered  for  the  defendant,  the  costs  to  follow  the 
judgment,  and  either  party  reserving  the  right  to  sue  out  a 
writ  of  error  therein. 

The  court  entered  judgment  for  the  plaintiff. 

Error  assigned  was  the  judgment  of  the  court. 

W.  H.  Keller^  of  Coyle  ^  Keller^  wi£h  him  T.  J,  Davis^  for 
appellant. — The  rule  in  Shelley's  case  cannot  and  does  not  ap- 
ply where  the  estate  in  remainder  is  devised  to  persons  pointed 
out  and  designated  by  name,  or  to  any  specified  person  or  per- 
sons, who  do  not  constitute  in  themselves  fully  and  entirely 
"the  heirs"  to  whom  the  estate  would  descend  from  the  first 
taker,  if  he  owned  a  fee  simple  and  died  intestate :  Dunwoodie 
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V.  Reed,  8  S.  &  R.  435  ;  Bennett  v.  Morris,  6  Rawle,  9 ;  Find- 
lay  V.  Riddle,  8  Binney,  139 ;  McDonald  v.  Dunbar,  20  W.  N. 
C.  559 ;  Curtis  v.  Longstreth,  44  Pa.  297 ;  Powell  v.  Board  of 
Domestic  Missions,  49  Pa.  46 ;  Sutton  v.  Stone,  2  Atkyns,  101. 

Arthur  G-.  Dickson^  for  Daisy  Evans. — In  order  to  bring  the 
rule  in  Shelley's  case  into  operation  the  subsequent  estate  must 
be  limited  to  the  heirs  qua  heirs  of  the  first  taker.  That  is  to 
say,  it  must  be  to  the  heirs  or  heirs  of  the  body  as  an  entire 
class  or  denomination  of  persons,  and  not  merely  to  individuals 
embraced  within  such  class  :  1  Preston  on  Estates,  283 ;  Doeb- 
ler's  App.,  64  Pa.  9 ;  Kleppner  v.  Laverty,  70  Pa.  70. 

The  bounty  designed  for  the  heirs  is  anticipated  and  trans- 
ferred by  the  rule  to  the  ancestor,  because  he  takes  a  preceding 
estate  of  freehold  of  the  same  quality  under  the  same  instrument 

The  heirs  general  of  a  person  cannot  take  from  him  by  pur- 
chase, they  must  take  from  him  by  descent:  Stewart  v.  Ken- 
ower,  7  W.  &  S.  288 ;  Ballard  v.  Ballard,  18  Pick.  (Mass.)  41; 
In  re  White  &  Hindle's  Contract,  L.  R.  7  Ch,  Div.  201 ;  Crofts 
V.  Middleton,  2  K.  &  J.  194;  Goodrich  v.  Lambert,  10  Conn. 
448 ;  Dennett  v.  Dennett,  43  N.  H.  499 ;  Brown  v.  Renshaw, 
67  Md.  67. 

W.  U.  Hensel  and  JE.  M.  Oilhert^  for  appellee. — The  joinder 
of  the  two  estates  was  liable  to  be  defeated  by  the  birth  of  a 
son  or  sons,  but  when  none  were  born,  the  two  estates  under 
the  rule  in  Shelley's  case  united  together  and  he  was  seized  of 
an  estate  in  fee  simple :  Paxson  v.  Lefferts,  3  Rawle,  59;  Stew- 
art V.  Kenower,  7  W.  &  S.  288;  Physick's  App.,  60  Pa.  128; 
Hiester  v.  Yerger,  166  Pa.  445. 

We  believe  that  Robert  A.  Evans,  Sr.,  meant  by  the  word 
*^son,"  lineal  succession  of  the  fii'st  taker  male,  and  in  default  to 
his  heirs  in  nomen  collectivum,  and  therefore,  to  be  used  as  a 
word  of  limitation,  for  it  was  recognized  as  the  law  as  far  back 
as  Stewart  v.  Kenower,  7  Watts  &  Sergeant,  288,  and  where 
the  contingent  limitation  failed  the  devisee  took  an  estate  in 
fee  simple :  Mebheimer  v.  Gross,  58  Pa.  412 ;  Grimes  v.  Shirk, 
169  Pa.  74 ;  Curry  v.  Patterson,  183  Pa.  239 ;  Flick  v.  Oil  Co., 
188  Pa.  317 ;  Eichelberger  v.  Bamitz,  9  Watts,  447 ;  Kleppner 
V.  Laverty,  70  Pa.  70;  Cochran  v.  Cochran,  127  Pa.  486. 
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Per  Cubiam,  May  29, 1900: 

The  sentence  in  the  will  of  Robert  A.  Evans,  the  elder,  which 
gave  to  the  oldest  son  of  Robert  A.  Evans,  the  younger,  the 
fee  simple  of  the  farm  which  was  devised  for  life  to  Robert  A. 
Evans,  the  younger,  became  nugatory  and  of  no  effect  whatever, 
because  there  never  was  any  sou  of  the  devisee  for  life.  He 
never  had  a  son  and  hence  thei*e  was  nothing  upon  which  this 
provision  of  the  will  could  operate.  By  consequence  the  next 
succeeding  sentence  of  this  clause  of  the  will  became  the  only 
operative  provision  for  the  succession  to  the  life  estate.  It  is 
in  these  words,  ^^  If  he  has  no  son  living  at  the  time  of  his 
death,  then  to  his  heirs  and  legal  representatives."  The  will 
must  be  read  as  if  the  devise  to  the  oldest  son  were  never  writ- 
ten into  it,  because  the  immediately  following  devise  to  the 
heirs  and  legal  representatives  of  the  devisee  for  life  is  the 
alternative  and  the  only  alternative,  provided  by  the  will  itself. 
That  this  alternative  devise  brings  the  case  within  the  rule  in 
Shelley's  case  is  too  plain  for  argument. 

Judgment  affirmed. 


Rhodes  v.  Bamett. 

Execuiionr-Sheriff's  sale— Act  of  April  16,  1845,  sec,  2,  P.  L,  638. 

Under  the  Act  of  April  16,  1845,  sec.  2,  a  sheriffs  sale  of  real  estate 
must  l>e  made  on  or  before  the  return  day  of  the  writ,  or  within  six  days 
thereafter.  The  vice  of  unconstitutionality  which  applies  to  the  1st  sec- 
tion of  the  act  does  not  apply  to  the  2d  section. 

Ai^ed  May  22, 1900.  Appeal,  No.  261,  Jan.  T.,  1899,  by 
defendants,  from  order  of  C.  P.  Blair  Co.,  March  T.,  1899, 
No.  79,  overruling  exceptions  to  sheriff's  sale,  in  case  of  Erne- 
line  Rhodes  and  William  Rhodes  in  their  own  right  and  to  the 
use  of  Eleanor  P.  Landis  v.  Mary  A.  Bamett  and  David  Bar- 
nett  Before  Mitchell,  Dean,  Fell,  Bbown  and  Mbstbe- 
ZAT,  JJ.    Affirmed. 

Exceptions  to  sheriffs  sale. 

From  the  record  it  appeared  that  the  writ  of  execution  was 
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issued  returnable  to  the  second  Monday  of  March,  1899,  which 
was  March  13.  At  the  instance  of  the  defendants,  the  sale 
was  postponed  until  March  17,  the  regular  quarterly  sheriff's 
sales  being  held  on  March  10.  Defendants  claimed  that  the 
sale  was  void  inasmuch  as  it  was  not  made  before  the  retam 
day. 

Bell,  P.  J.,  filed  the  following  opinion : 

The  defendants,  by  reason  of  the  delay  in  this  case,  have  had 
all  the  advantage  of  any  exceptions,  which  touch  the  merits  of 
this  matter,  to  which  they  are  entitled ;  hence  it  is  unnecessaiy 
to  discuss  the  exceptions  alleged  to  be  founded  on  questions 
of  fact. 

But  it  was  strenuously  contended  by  counsel  for  defendants, 
on  the  authority  of  Dale  v.  Medcalf,  9  Pa.  108,  that  the  sale  by 
the  sherifE  was  void  and  that  on  a  fi.  fa.  a  sale  must  be  made 
before  the  return  day.  In  the  present  case  the  sale,  at  the 
instance  of,  and  for  the  benefit  of  defendants,  was  adjourned 
until  the  Friday  after  the  return  day.  It  might  be  a  suflSciently 
satisfactory  disposition  of  this  matter  to  put  it  on  the  ground 
of  estoppel ;  to  hold  that  defendants,  at  whose  instance  and 
for  whose  benefit,  a  sale  is  adjourned,  cannot  afterwards  be 
heard  to  dispute  the  validity  of  such  adjournment.  But,  as 
the  question  raised  is  of  interest  to  the  profession  generally, 
and  as  Dale  v.  Medcalf  has  been  relied  on  by  other  attorneys 
as  ruling  that  a  sale  must  be  made  before  the  return  day,  I 
have  deemed  the  matter  worthy  of  investigation* 

In  Cash  v.  Tozer,  1  W.  &  S.  525,  in  1841,  the  Supreme 
Court  decided  that  "  a  sale  after  the  return  day  is  void."  But 
in  1845,  the  legislature  saw  fit  to  change  the  law  by  passing 
the  Act  of  April  16, 1845,  P.  L.  538.  In  the  first  section  of 
said  act  an  attempt  was  made  to  validate  and  confirm  sales 
which  had  been  made  prior  to  the  passage  of  said  act  and  which 
were  void  under  the  ruling  of  the  Supreme  Court  in  Cash  v. 
Tozer,  supra.  All  that  said  court  did  decide  in  Dale  v.  Med- 
calf, 9  Pa.  108  (in  the  year  1848)  was  that  said  first  section  of 
said  act  of  April  16,  1845,  was  void.  Buknside,  J.,  says: 
"  The  sale  (made  in  1840)  being  made  contrary  to  legislative 
enactment,  and  declared  by  this  court  utterly  void,  can  the  leg- 
islature validate  such  a  sale  to  the  injury  of  another  party  ?  " 
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Judge  BuRNSiDB  very  properly  decides  said  question  in  the  negji- 
tive,  as  it  is  unquestionably  illegal  for  the  legislative  depart- 
ment to  attempt,  by  retroactive  statutes,  to  reverse  decisions 
of  the  judicial  departments  of  the  government.  This  is  the 
extent  of  the  ruling  in  said  case  of  Dale  v.  Medcalf,  and  in  its 
syllabus,  it  is  said,  that  **  the  act  of  1845,  so  far  as  it  professes 
to  validate  such  sale  "  (that  is  a  sale  prior  to  the  passage  of  the 
act)  "  is  unconstitutional."  But,  while  Judge  Burnside  de- 
cides that  the  first  section  (the  retroactive  section)  of  said  act  of 
April  15,  1845  is  unconstitutional,  he  nowhere  in  said  opinion 
says  or  even  intimates,  that  the  remaining  sections  of  said  act 
are  void  or  invalid.  Section  2  provides  *'  that  after  the  first 
day  of  July  next  (1845)  all  sales  of  real  estate  by  sheriffs 
and  coroners  shall  be  made  on  or  before  the  return  day  of  the 
writs  respectively,  or  within  six  days  thereafter."  In  no 
case  is  it  ruled  that  this  second  section  is  unconstitutional. 
On  the  contrary  in  St.  Bartholomew's  Church  v.  Wood,  61  Pa. 
104,  Mr.  Justice  Agnew  says :  "  But  we  do  not  regard  the  sale 
void  because  it  was  made  on  the  return  day  of  the  writ  and  not 
before.  Cash  v.  Tozer,  1  W.*&  S.  515,  decided  that  a  sale  made 
on  fi.  fa.  after  the  return  day  was  void,  but  the  second  section 
of  the  subsequent  act  of  April  16,  1845,  provides  that  all  sales 
of  real  estate  by  sheriffs  and  coroners  shall  be  made  on  or  be- 
fore the  return  day  of  the  writs  respectively,  or  within  six  days 
thereafter.  Since  that  act  the  practice  has  been  to  sell  on  any 
writ,  fi.  fa.,  vend.  ex.  or  levari  facias,  at  any  time  not  later 
than  Saturday  of  the'  first  week  of  the  term."  The  confusion 
in  the  minds  of  counsel  in  this  matter  may  in  part  be  owing  to 
the  fact  that  in  Purdon's  Digest,  page  844,  in  note,  Cash  v. 
Tozer,  1  W.  &  S.  518,  is  cited  as  ruling  that ''  a  sale  on  a  fi. 
fa.  after  the  return  day  is  void,"  without  any  ci*oss  reference  to 
paragraph  108,  page  848  in  same  digest.  Said  paragraph  103 
contains  section  2  of  said  act  of  April  16,  1845.  A  some- 
what similar  criticism  may  be  made  as  to  the  Digest  of  Pepper 
&  Liewis.  Note  5,  column  1960,  gives  prominence  to  Cash  v. 
Tozer,  although  there  is  a  cross  I'eference  to  St.  Bartholomew's 
Church  V.  Wood,  61  Pa.  96.  Why  give  such  prominence  to 
Cash  V.  Tozer  when  the  force  of  its  ruling  has  been  changed  or 
abrogated  by  subsequent  legislation?  Now,  June  19,  1899, 
exceptions  overruled. 
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Error  assigned  was  the  order  of  the  court  overruling  excep- 
tions to  the  sheriff's  sale. 

Harry  A.  McFadden^  for  appellants,  cited  Cash  v.  Tozer,  1 W. 
&  S.  619,  Dale  v-  Medcalf,  9  Pa.  108,  and  Kelly  v.  Green,  63 
Pa.  304. 

TF.  J.  Woodcock^  with  him  E.  H.  Faidkender^  for  appellee. 

Per  Curiam,  May  29, 1900 : 

The  order  is  affirmed  upon  the  opinion  of  the  court  below. 


Dout/s  Estate. 

Decedents'  esUUes^Orphans*  court  sale— Will 

The  Supreme  Couit  will  not  reverse  an  order  of  the  orphans^  court 
made  in  1899  directing  an  executor  to  sell  land,  whera  it  appears  that  the 
testator  died  in  1873,  that  by  his  will  annuities  and  legacies  were  charged 
on  the  real  estate,  that  at  the  time  the  order  was  made  the  personalty  was 
exhausted,  and  there  was  no  fund  with  which  to  pay  the  annuities  and 
legacies. 

Argued  May  22,  1900.  Appeal,  No.  16,  Jan.  T.,  1900,  by 
W.  H.  M.  Oram,  from  decree  of  O.  C.  Northumberland  Co., 
Dec.  T.,  1898,  No.  3,  directing  sale  of  real  estate  in  the  Estate 
of  John  B.  Douty,  deceased.  Before  Mitchell,  Dean,  Fell, 
Brown  and  Mestrezat,  J  J.    Affirmed. 

Petition  for  decree  to  sell  real  estate. 

The  facts  appear  by  the  opinion  of  Savidqb,  P.  J.,  which 
was  as  follows : 

John  B.  Douty  died  in  1873.  By  his  will  he  first  provides 
for  his  widow,  giving  her,  inter  alia,  an  annuity  of  $1,200.  She 
died  in  1894.  He  next  gives  his  sister,  Elizabeth  Lewis,  an 
annuity  of  $600,  which  upon  her  death  goes  to  her  son,  Wil- 
liam Lewis.  He  then  bequeaths  to  each  of  the  four  children 
of  William  H.  Douty,  $15,000,  to  be  paid  to  them  as  they  be- 


Digiti 


ized  by  Google 


DOUTY'S  ESTATE.  433 

1900.]  Opinion  of  Court  below. 

come  of  age.  The  sums  so  bequeathed  to  be  collected  by  his 
executors  from  the  proceeds  and  income  of  his  estate  as  soon 
as  convenient  after  his  death,  the  interest  to  be  used,  if  neces- 
sary for  the  maintaeance  and  education  of  said  legatees  duiv 
ing  their  minority.  Then  follow  legacies  of  $3,000  to  each 
of  four  children  of  William  R.  Kutzner  and  to  another  Kutz- 
ner  child  a  legacy  of  $3,500. 

Following  this  are  certain  specific  bequests  of  real  and  per- 
sonal property.  He  then  devises  to  his  executors  the  residue 
of  his  estate,  real  and  personal,  in  trust  inter  alia,  for  the  fol- 
lowing purpose  :  "  To  invest  so  much  of  my  estate  as  in  their 
discretion  may  be  necessary  to  secure  the  payment  of  the  wid- 
ow's annuity  and  the  annuity  of  Elizabeth  Lewis  and  her  son 
William."  The  residuary  clause  provides  that  upon  the  young- 
est Douty  child  reaching  its  majority,  all  the  remaining  por- 
tion of  the  estate  "  hereinbefore  conveyed  "  to  the  executors 
shall  be  by  them  conveyed,  share  and  share  alike  to  the  Douty 
children. 

Elizabeth  Lewis  died  in  1877  and  in  1897  William  Lewis 
conveyed  his  interest  in  the  Lewis  annuity  to  the  Douty  chil- 
dren for  the  sum  of  $5,000. 

There  has  been  paid  on  account  of  the  Lewis  annuity 
$3,065.33.  No  fund  has  ever  been  set  apart  to  meet  this  annu- 
ity. As  we  understand,  no  part  of  the  Douty  or  Kutzner  lega- 
cies have  been  paid.  The  personal  estate  is  exhausted  and  there 
is  left  only  the  real  estate  described  in  the  petition,  consisting 
of  several  properties  in  the  borough  of  Shamokin,  alleged  to 
be  of  the  aggregate  value  of  $37,000. 

We  are  of  the  opinion  that  by  reason  of  the  blending  of  the 
real  and  personal  estate,  in  the  residuary  clause  of  the  will  all 
the  annuities  and  legacies  are  a  charge  on  the  realty :  Blake's 
Estate,  134  Pa.  240.  The  residuary  clause  was  almost  iden- 
tical with  that  of  the  Douty  will :  Davis's  Appeal,  83  Pa.  348 ; 
Cook  V.  Petty,  108  Pa.  138. 

We  are  of  the  opinion  that  the  testator  intended  that,  first 
of  all  the  annuities  should  be  paid  and  are  clear  that  these  are 
entitled  to  consideration  before  the  legacies  are  to  be  looked 
after.  By  the  legacies  is  meant  the  specific  bequests  to  the 
Douty  and  Kutzner  children. 

Whether  the  assignees  of  the  Lewis  annuity  being  persons 
Vol.  oxcvi— 28 
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interested  in  the  estate  as  legatees,  can  have  more  than  the 
amount  invested  by  them  in  the  purchase  of  the  same,  with 
interest,  is  not  material  to  the  present  controversy. 

After  the  annuity  is  provided  for  we  believe  that  the  balance 
of  the  estate,  real  and  personal,  not  disposed  of  by  specific  be- 
quests should  be  divided  pro  rata  among  the  Douty  and  Kutz- 
ner  legatees. 

However,  this  is  not  very  material  to  the  present  inquiry, 
as  we  are  not  now  distributing  the  estate  but  determining  only 
whether  the  real  estate  ought  to  be  sold  by  the  executor  and 
the  proceeds  brought  in  for  distribution. 

If  the  assignees  of  the  Lewis  annuity  are  entitled  only  to 
the  money  they  have  put  into  the  purchase,  there  is  no  reason 
why  the  estate  should  not  be  promptly  settled. 

If  they  are  entitled  to  the  annuity,  to  wit :  ♦600  per  annum 
during  the  balance  of  William  Lewis's  life,  then,  according  to 
the  will,  the  real  estate  should  be  disposed  of  and  so  much  of 
the  decedent's  estate  "  as  may  be  necessary  to  secure  the  pay- 
ment of  the  annuity  "  should  be  invested  by  the  executor.  In 
any  event  we  cannot  see  how  the  Lewis  annuity  should  stand 
in  the  way  of  settlement  of  the  estate. 

It  is  contended  that  the  legacies  of  the  Kutzner  children, 
the  petitioners,  are  barred  by  the  statute  of  limitations.  We 
do  not  believe  that  the  statute  of  limitations  or  presumption 
of  payment  has  run  against  them.     Because : 

1.  The  executor  is  the  trustee  of  the  estate  for  the  legatees. 

2.  The  legatees  named  in  the  will  have,  prima  facie,  a  right 
to  have  the  estate  settled  and  an  account  filed. 

3.  This  question  can  properly  be  raised  only  on  distribution. 

4.  The  petition  alleges  a  demand  upon  the  executor,  which 
is  not  denied  by  the  answer,  and  the  presumption  is  that  the 
demand  was  made  in  time. 

As  to  the  estate  described  in  the  petition  the  rule  is  made 
absolute  and  the  executor  is  ordered  to  make  sale  of  the  same 
so  that  after  the  Lewis  annuity  has  been  provided  for,  the  bal- 
ance of  the  estate  may  be  distributed  according  to  the  provi- 
sions of  the  will  of  the  decedent. 

Error  assigned  was  the  decree  of  the  court. 

James  Scarlet^  with  him  S.  P.  Wolverton^  for  appellant. 
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E.  A.  BeddaU  and  Q.  H.  Oerher^  for  appellee. 

Per  Curiam,  May  29, 1900 : 

The  learned  judge  below  was  clearly  right  in  his  decision 
that  the  circumstances  of  this  estate  require  a  sale  at  the  pres- 
ent time,  and  that  the  question  of  distribution  under  the  will 
of  testator  can  best  be  determined  thereafter. 

Order  of  sale  affirmed. 


Daubennan  v.  Hain. 

MortgagC'^udgment  on  scire  faciei— Evidence, 

In  an  action  of  ejectment  where  it  appears  that  the  plaintiff  had  formerly 
been  the  owner  of  the  land  which  she  had  mortgaged,  and  that  the  de- 
fendants had  bought  the  land  from  a  pmxihaser  at  a  sherifiTs  sale  in  fore- 
closure proceedings,  the  plaintiff  will  not  be  permitted  to  offer  in  evidence 
testimony  to  the  effect  that  the  mortgage  had  been  paid,  that  the  judgment 
had  been  entered  against  her  for  the  want  of  a  plea  because  she  was  too 
poor  at  the  time  to  defend  the  case,  and  that  the  defendants  had  notice  of 
these  facts  before  they  bought  the  property. 

Argued  May  22,  1900.  Appeal,  No.  11,  Jan.  T.,  1900,  by 
plaintiff,  from  judgment  of  C.  P.  Juniata  Co.,  Sept.  T.,  1896, 
No.  27,  on  verdict  for  defendants,  in  case  of  Delia  H.  Dauber- 
man  V.  Francis  Hain  and  Henry  Hain.  Before  Mitchell, 
Dean,  Fell,  Bbown  and  Mestbezat,  J  J.    Aflfiimed. 

Ejectment  for  land  in  Monroe  township.   Before  Lyons,  P.  J. 

At  the  trial  counsel  for  the  plaintiff  offered  to  prove  by  a 
witness  that  the  mortgage  was  paid  to  Phoebe  A.  Keely,.the 
mortgagee,  before  the  scire  facias  was  issued  thereon;  that 
the  mortgage  was  given  for  a  proper  debt  of  George  F.  Dauber- 
man,  husband  of  the  plaintiff ;  that  Mrs.  Dauberman  in  joining 
in  the  mortgage  simply  gave  it  as  surety  for  his  debt,  joined  in 
the  mortgage  for  the  purpose  of  securing  the  debt;  that  George 
F.  Dauberman  was  in  prison  when  the  scire  facias  was  issued 
and  served  on  him  and  was  detained  in  prison  until  judgment 
was  obtained  on  said  scire  facias,  levari  facias  issued  thereon 
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and  the  real  estate  sold  by  the  sheriff  on  said  writ  and  deed 
made  by  the  sheriff  to  Louis  E.  Atkinson,  the  purchaser  and 
attorney  of  Phcebe  A.  Keely,  the  mortgagee  and  plaintiff  in 
said  scire  facias ;  that  Delia  H.  Dauberman,  when  the  scire  facias 
was  issued,  judgment  obtained,  the  levari  facias  issued,  and  sale 
of  the  real  estate  thereon  and  deed  ipade  to  Louis  E.  Atkinson, 
was  very  poor  and  was  unable  after  making  diligent  efforts  to 
procure  the  necessary  means,  or  money  to  employ  and  pay  coun- 
sel and  to  procure  the  attendance  of  her  witnesses  to  defend 
herself  and  pay  the  expenses  of  subpoenaing  her  witnesses,  and 
other  necessary  expenses  incident  to  a  defense  in  such  a  case 
to  prevent  judgment  being  entered  against  her  an4  her  hus- 
band, George  F.  Dauberman,  and  to  prevent  the  land  from 
being  sold  on  said  levari  facias.  That  Louis  E.  Atkinson, 
Francis  Hain  and  Henry  Hain  were  notified  by  the  plaiiitiff 
and  had  due  notice  of  all  the  above  stated  facts  long  before 
the  said  scire  facias  sur  mortgage  was  issued  and  judgment 
obtained  thereon,  and  before  they  purchased  the  land  in  dis- 
pute. 

This  offered  together  with  the  other  evidence  in  the  cause 
to  show  that  the  plaintiff  is  entitled  to  recover  the  land  in  dis- 
pute in  this  case. 

Counsel  for  the  defendant  objects  for  the  reasons  assigned 
in  the  objection  to  the  testimony  of  Jacob  Reisinger,  the  wit- 
ness previously  on  the  stand.  And  for  the  further  reason  that 
the  present  plaintiff  having  had  an  opportunity  to  defend  un- 
der the  proceedings  brought  upon  the  mortgage  Ciuinot  now 
be  heard  to  assail  the  judgment  on  the  scire  facias. 

The  Court.:  The  writ  of  scire  facias  upon  the  mortgage 
in  tiiis  case  was  dated  July  12, 1893,  and  was  personally  served 
on  the  defendant  on  July  15, 1893,  who  appeared  by  counsel 
July  26,  1893,  and  filed  an  aCBdavit  of  defense  on  August  23, 
1893,  and  a  supplemental  afiidavit  of  defense.  Subsequently 
a  rule  was  taken  to  show  cause  why  judgment  should  not  be 
entered  for  want  of  sufficient  affidavit  of  defense  on  Decem- 
ber 19,  1893,  and  this  rule  was  placed  upon  the  argument  list 
and  argument  had  thereon  and  finally  disposed  of  by  the  court 
discharging  the  rule.  On  January  6,  1894,  a  rule  was  then 
entered  on  the  defendants  to  plead  in  twenty  days  or  judgment 
under  the  rules  of  court.    This  rule  was  issued  May  29, 1894, 
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and  service  thereof  accepted  by  the  attorney  for  the  defendants 
on  June  7, 1894.  Judgment  was  taken  for  want  of  a  plea  July  9, 
1894.  Therefore,  the  record  of  the  court  showing  that  the 
defendants  had  a  day  in  court,  and  an  opportunity  to  be  heard 
and  neglected  to  do  so,  they  cannot  now  interpose  any  defense 
to  the  judgment  upon  the  mortgage  in  this  action,  and  for  these 
reasons  the  objection  is  sustained  and  evidence  rejected.  To 
which  the  plaintiff  excepts  and  hill  sealed.  [2] 

The  court  gave  binding  instructions  for  defendant. 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  assigned  were  (2)  rulings  on  evidence  quoting  the  bill 
of  exceptions ;  (3)  in  giving  binding  instructions  for  defend- 
ant. 

Charles  Hower^  for  appellant. — In  this  case  there  were  no 
innocent  parties :  Fetterman  v.  Murphy,  4  Watts,  424 ;  Hall 
V.  Hamlin,  2  Watts,  364 ;  Hoffman  v.  Strohecker,  7  Watts, 
86 ;  Troup  v.  Wood,  4  Johnson's  Chancery  (N.  Y.),  247. 

Plaintiff  did  not  omit  to  assert  her  defense  through  laches 
or  ignorance  resulting  from  neglect,  but  because  it  was  impossi- 
ble for  her  to  do  so,  and  therefore  she  did  not  have  her  day  in 
court:  Hetzell  v.  Bentz,  8  Phila.  261;  ChejTiey  v.  Wright,  7 
Phila.431;  Wistar  v.  McManes,  64  Pa.  318 ;  Embry  v.  Pahner, 
107  U.  S.  3 ;  Truly  v.  Wanzer,  6  Howard,  141 ;  Hendrickson 
V.  Hinckley,  17  Howard,  443 ;  Yancey  v.  Downer,  15  Am.  Dec. 
36 ;  Poindexter  v.  Waddy,  8  Am.  Dec.  749. 

Louis  E.  Atkinson  and  Frank  M,  M,  PennelU  for  appellees, 
were  not  heard,  but  in  their  printed  brief  said :  A  former  judg- 
ment between  the  parties  is  conclusive  as  to  a  matter  actually 
in  litigation  between  them :  Rockwell  v.  Langley,  19  Pa.  502 ; 
Philadelphia  v.  Girard's  Heirs,  45  Pa.  9 ;  Weaver  v.  Lutz,  102 
Pa.  693 ;  Casebeer  v.  Mowry,  55  Pa.  419 ;  Shermer's  App.,  44 
Pa.  396 ;  Levan  v.  MillhoUand,  114  Pa.  49 ;  Cyphert  v.  Mc- 
Clune,  22  Pa.  195  ;  Otterson  v.  Middleton,  102  Pa.  78 ;  Ken- 
nedy V.  Baker,  169  Pa.  160 ;  Benninghoff  v.  Stephenson,  161 
Pa.  440. 

Pbr  Curiam,  May  29, 1900: 

The  judgment  under  which  defendant  derives  title  was  regu- 
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lar  in  form  and  obtained  in  due  course  of  procedure.  There  is 
no  charge  of  collusion  nor  of  fraud  except  as  fraud  may  be  \xfr 
ferentially  set  up  in  the  allegation  that  the  mortgage  had  been 
paid  before  the  issue  of  the  scire  facias.  But  such  payment 
was  not  admitted  by  the  plaintiff  in  the  scire  facias.  That  was 
the  issue  in  the  case,  the  proceeding  was  adverse  and  the  time 
to  contest  it  was  before  judgment.  It  may  have  been  unfortu- 
nate for  appellant  that  circumstances  prevented  her  from  mak- 
ing such  defense  as  she  had  at  the  proper  time,  but  that  was 
not  the  fault  of  the  other  party,  and  there  is  no  ground  on  which 
the  judgment  can  now  be  attacked. 
Judgment  aflBrmed. 


Purves's  Estate. 

196        138 1 

20  SC  *  95  j      Contraci-'Construclion  of  contract — Uncertainty. 

1^6        438  *     If  the  meaning  of  a  contract  and  the  subject  to  which  it  is  to  be  applied 

1^18       >246   are  obscure,  indefinite  and  doubtful,  the  contract  will  be  held  void  for 

unceilainty. 

A  gi'andfather  wi'ote  to  a  grandson  in  Europe  urging  him  to  return 

I  home,  as  his  services  were  needed  in  the  gi*andfather^s  business.    The 

*  letter  ended  as  follows :  **  Attend  to  the  business,  and  I  will  leave  it  to 
you  as  I  promised  you."  There  was  no  evidence  as  to  what  the  grand- 
father meant  by  the  word  **  business,  "  nor  was  there  any  evidence  as  to 

>  the  tei*ms  of  the  previous  promise.    It  appeared  that  when  the  grandfather 

I  died  the  grandson  did  not  assert  title  to  the  business,  but  continued  in  a 

I  salaried  position  in  it  at  an  increase  of  salary.    Held,  that  the  contnot 

i  was  void  for  uncertainty,  and  that  the  orphans'  court  conmiitted  no  error 

*  in  refusing  to  enforce  it. 

I 

I  Argued  March  20, 1900.    Appeal,  No.  32,  Jan.  T.,  1900,  by 

Charles  S.  Purves,  from  decree  of  O.  C.  Phila.  Co.,  April  T., 
1898,  No.  532,  dismissing  exceptions  to  adjudication,  in  the 
estate  of  Alexander  Pui'ves,  deceased.  Before  Gbebn,  C.  J., 
Dean,  Fell,  Brown  and  Mbstrezat,  J  J.    Affirmed. 

Exceptions  to  adjudication. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
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Error  assigned  was  decree  dismissing  exceptions  to  adjudi- 
cation. 

Alexander  Simpson^  Jr.^  for  appellant. — The  "surrounding 
circumstances,"  are  vital  elements  in  determining  what  was 
the  contract :  Postlethwaite's  App.,  68  Pa.  468 ;  Follweiler's 
App.,  102  Pa.  581. 

An  action  will  lie  against  the  estate  of  a  decedent  for  breach 
of  an  agreement,  to  make  provision  by  will  for  one  who,  at  the 
request  of  the  promisor,  has  performed  services  for  him:  Walls's 
App.,  Ill  Pa.  460;  Eichelberger's  Est.,  170  Pa.  242  ;  Thomp- 
son V.  Stephens,  71  Pa.  161. 

John  G.  Johnson^  for  appellees. — The  promise,  if  any  was 
made  in  the  press  copy  of  the  letter,  was  too  vague  and  un- 
certain to  be  enforced. 

A  promise  to  leave  "  the  business  "  does  not  include  the  as- 
sets thereof. 

There  was  no  proof  of  an  acceptance  by  the  appellant  of  the 
alleged  letter,  nor  of  any  action  by  him  on  the  faith  of  the 
same. 

Opinion  by  Mr.  Justice  Brown,  May  29, 1900 : 
Alexander  Purves,  deceased,  against  whose  estate  the  appel- 
lant makes  claim,  was  a  dealer  in  new  and  old  machinery,  iron 
and  other  metals.  He  had  been  in  business  in  the  city  of  Phila- 
delphia for  a  number  of  years.  His  son,  Charles,  father  of  ap- 
pellant, who  died  in  1893,  had  been  his  partner  from  1863,  the 
firm  name  having  been  A.  Purves  &  Son.  Upon  the  death  of 
the  son,  the  father  became  sole  proprietor  of  the  business,  and 
continued  it  in  his  own  name  until  his  death,  on  May  9,  1897. 
The  appellant  had  been  employed  by  the  firm  at  a  salary  at 
first,  of  i^.OO,  and,  later,  of  |59.00  per  week.  After  the  death 
of  his  father,  he  continued  in  the  service  of  his  grandfather,  at 
a  salary  of  JflS.OO  per  week,  until  the  latter's  death.  In  May, 
1895,  he  went  to  Europe,  intending  to  return  during  the  sum- 
mer, but  remained  abroad  about  two  weeks  longer  than  he  had 
anticipated,  arriving  home  September  1,  and  at  once  resumed 
his  former  employment.  On  August  12,  1895,  the  deceased 
wrote  him  the  following  letter,  which  he  says  he  received  and 
is  the  basis  of  his  claim: 
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**  Philadelphia,  Aug.  12, 1895. 
"Chables  S.  Purves, 

"  Care  Thomas  Cook  &  Sons, 
"London,  Eng. 
"I  received  your  letter  from  Rome,  glad  to  hear  from  you 
again.  I  have  no  doubt  the  sights  you  see  become  more  inter- 
esting every  day.  I  hope  they  will  make  an  impression  on 
your  mind.  The  folks  are  as  well  as  can  be  expected ;  weather 
is  quite  warm,  I  am  not  feeling  well  myself,  and  wish  you  were 
home.  There  is  no  one  who  undei'stands  the  business  which 
is  improving.  Iron  has  advanced  in  price.  I  sold  all  the  plate 
iron  on  Tasker  Street,  July  27th,  to  A.  V.  Kaiser  &  Co.  The 
Monitor  Turrett  and  Armor  plate  at  $12  per  ton  Ships  Hull 
and  Deck  Plate  $10.50  where  it  lays.  I  want  you  to  come 
home  soon  as  possible.  Don't  go  any  f  urthen  Your  services  are 
requii-ed.  I  have  no  one  I  can  place  any  confidence  in  to  settle 
matters  up.  Attend  to  the  business  and  I  will  leave  it  to  you 
as  I  promised  you. 

"Your  grandfather, 

"  A.  Purves." 

The  claim  presented  before  the  auditing  judge  of  $44,831.25, 
was  made  up  of  stock  of  iron,  etc.,  on  hand  at  the  death  of  the 
elder  Purves,  and  certain  real  estate  owned  and,  alleged  by  ap- 
pellant, to  have  been  used  by  him  in  connection  with  his  busi- 
ness. This  was  disallowed  by  the  auditing  judge,  whose  ad- 
judication was  confirmed  by  the  court  below,  and  the  appeal 
before  us  is  from  the  decree  confirming  the  disallowance  of  the 
claim. 

There  is  no  doubt  as  to  what  the  decedent  wrote  to  the  ap- 
pellant; but  there  is  uncertainty,  very  great,  as  to  what  he  may 
have  meant,  and,  unless  he  did  mean  what  the  grandson  now 
contends  for,  we  must  approve  the  decree  complained  of.  The 
alleged  contract  can  be  enforced  if  it  can  be  definitely  deter- 
mined what  the  decedent  meant  by  "  business,"  and  the  terms 
upon  which  he  agreed  to  leave  the  same  to  the  appellant  are 
not  obscui-e,  indefinite  and  doubtful.  On  the  other  hand,  if 
the  term  "  business  "  is  vague,  and  it  is  uncertain  what  the  de- 
cedent meant  when  he  wrote,  "  I  will  leave  it  to  you  as  I  prom- 
ised you,"  how  can  a  court  determine  that  an  enforceable  con- 
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tract  was  entered  into?  If  he  failed  to  indicate  what  he  meant 
by  his  "business"  and  to  clearly  and  unequivocally  express 
his  intention  in  the  writing  upon  which  the  appellant  relies,  is 
his  estate  to  be  distributed  upon  guess  and  conjecture  ?  The 
learned  president  judge  of  the  court  below  properly  answered 
this  question  in  saying:  "If  the  meaning  of  the  contract  and 
the  subject  to  which  it  is  to  be  applied  are  obscure,  indefinite 
and  doubtful,  the  contract  will  be  held  void  for  uncertainty." 
If  he  needed  authority  for  this,  he  found  it  in  Sherman  v.  Kits- 
miller,  17  S.  &  R.  45.  Whether  the  decedent  intended  by 
"business"  his  stock  of  iron,  materials  and  machinery,  book 
accounts,  oflSce  furniture,  real  estate,  cash  on  hand,  and  "good 
will "  or  only  the  latter,  or  all  combined,  is  most  uncertain,  for  he 
gives  no  intimation  of  his  intention ;  but  equally  doubtful  are 
the  words  "as  I  promised  you."  What  was  his  promise?  What 
was  his  agreement  or  undertaking  with  his  grandson?  Upon 
what  terms  and  under  what  conditions  had  he  promised  to  leave 
the  business  to  him?  The  words  "  I  will  leave  it  to  you  as  I 
promised  you  "  speak  of  a  prior  promise  or  agreement  which 
the  grandfather  knew  the  grandson  understood ;  but  the  court 
had  no  proof  of  what  it  was,  or  of  the  conditions  under  which 
it  was  made,  and  properly  refused  to  tiieorize  or  conjecture 
what  it  meant.  There  is  evidence  that  the  appellant  did  not 
always  understand  the  letter  as  he  now  interprets  it  and  asks  us 
to  read  it.  Upon  the  death  of  his  grandfather,  instead  of  as- 
serting in  some  manner  his  ownership  to  the  business,  as  would 
have  been  most  natural  if  he  had  then  understood  the  letter  as 
he  now  says  he  understands  it,  he  continued  simply  as  an  em- 
ployee, upon  a  salary  raised  by  s^reement  with  him  from  $15.00 
to  $30.00  per  week. 

In  view  of  the  doubt  and  uncertainty  in  which  the  terms  of 
the  lelstet  are  involved,  and  the  conduct  of  the  appellant,  who 
did  nothing  to  indicate,  during  the  life  of  his  grandfather  or 
even  afterwards,  until  he  made  this  claim,  that  he  understood 
it,  when  he  received  it,  to  be  the  contract  which  he  now  seeks 
to  enforce,  we  need  say  nothing  more  in  our  approval  of  the 
decree  of  the  court  below,  which  is  affirmed  and  'the  appeal 
dismissed  at  the  cost  of  the  appellant. 
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196  4421         Gaw  V,  Bristol  and  Bridgewater  Railroad  Company. 


204         465   ^^i^^oad$—Loeation^InJunctio7tr—Act  of  April  4,  lS6H-^Electric  rail- 
^^^  lay— Act  of  June  1^,  1871. 

206        sgll    Where  a  railroad  company  regularly  incorporated  under  the  act  of 

~196 442^P***  ^'  ^^^'  locates  its  road  over  private  land  parallel  to  a  turnpike  road 

210        '526M  between  the  tei*mini  of  two  passenger  railway  compainies,  the  court 

196        442  will  not  enjoin  the  construction  of  the  railroad  because  of  an  alleged  in- 

219       *664  tent  to  evade  a  former  decree  of  the  court  by  which  the  constraction  of  a 

passenger  railway  on  the  turnpike  road  between  the  two  termini  was  en- 

193    4d       joined,  where  the  evidence  does  not  sustain  the  allegation  of  an  intent  to 

'        evade  the  former  decree. 

Where  a  i-ailroad  company  appears  to  be  proceeding  regularly  to  possess 
itself  of  its  roadbed  by  virtue  of  power  confeired  upon  it  by  the  act  of 
assembly  under  which  it  was  incorporated,  in  the  absence  of  proof  that  its 
action  was  taken  for  the  purpose  of  evading  and  defeating  a  former  decree 
of  the  court  or  to  do  some  illegal  act,  equity  cannot  interfere  with  the  exer- 
cise of  the  statutory  rights  which  it  possesses. 

Argued  Feb.  5,  1900.  Reargued  March  26, 1900.  Appeal, 
No.  273,  Jan.  T.,  1899,  by  Henry  L.  Gaw,  Jr.,  from  decree  of 
C.  P.  Bucks  Co.,  Oct.  T.,  1898,  No.  2,  in  equity,  refusing  an  in-* 
junction,  in  case  of  Henry  L.  Gaw  v.  Bristol  &  Bridgewater 
Railroad  Company.  Before  GREfiN,  C.  J.,  McCollum,  Mitch- 
ell, Fell,  Brown  and  MestBbssat,  J  J.,  on  reargument.  Af- 
firmed. 

Bill  in  equity  for  an  injunction. 

The  facts  were  found  by  Yerkes,  P.  J.,  as  follows: 

FINDINGS  OP  FACT&. 

1.  The  plaintiff j  Henry  L.  Gaw,  Jr.,  is  the  owner  in  fee  of  a 
tract  of  land  in  Bristol  township,  Bucks  county,  fronting  on 
the  north  side  of  the  Frankford  and  Bristol  turnpike  road,  and 
extending  to  the  middle  thereof  for  a  distance  of  about  1,250' 
feet,  between  the  east  bank  of  the  Neshaminy  creek  and  the 
Newportville  road.  ; 

2.  On  November  11, 1897,  Edward  B.  Warner,  W.  H.  Has- 
senplug  and  Joel  H.  De Victor  filed  in  the  oflBce  of  the  secretary 
of  the  commonwealth  articles  of  association  under  the  act  of 
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assembly  of  April  4, 1868,  and  its  supplements,  for  a  charter 
under  the  name  of  the  Bristol  and  Bridgewater  Railroad  Com- 
pany, for  the  purpose  of  constructing,  maintaining  and  opemt- 
ing  a  railroad  for  public  use  in  the  conveyance  of  persons  and 
property,  and  letters  patent  were  thereupon  issued  for  said 
corporation.  Said,  articles  set  out  the  termini  of  the  proposed 
road  to  be,  "  the  bridge  over  Neshaminy  creek,  at  the  village 
of  Bridgewater  whei'e  the  Fi-ankford  and  Bristol  turnpike  road 
crosses  said  creek  in  the  township  of  Bristol,  and  the  bridge 
over  Otter  creek,  where  the  said  turnpike  road  crosses  said 
creek  at  the  boundary  line  of  the  borough  of  Bristol,  in  the 
county  of  Bucks,"  The  plan  of  the  proposed  right  of  way  of 
said  railroad,  is  described  in  the  di-af t  thereof,  as  follows,  viz : 

"  Beginning  at  a  point  on  Otter  creek,  in  the  lands  of  Simon, 
to  the  north  of  the  Bristol  turnpike,  thence  along  the  same  to 
the  lands  of  A.  C.  Johnson,  through  the  same  to  the  land  of 
Henry  J.  Hiles,  thence  crossing  the  Newportville  road  through 
the  lands  of  Lawrence  and  R.  Winder  Johnson,  thence  along 
the  line  of  the  lands  of  Lawrence  and  R.  Winder  Johnson  to 
the  land  of  A.  C.  Johnson,  through  the  same  to  the  lands  of 
Henry  L.  Gaw,  and  thence  through  the  laud  of  Henry  L.  Gaw 
to  a  point  on  the  property  of  the  Bristol  &  Bridgewater  Rail- 
road Company,  to  the  northeast  of  the  Neshaminy  creek." 

No  portion  of  said  proposed  railroad  is  on  the  line  of  the 
Philadelphia  and  Bristol  turnpike  road,  but  is  upon  the  lands 
of  the  plaintiff  just  inside  the  fence  along  the  said  turnpike 
road.  The  defendant  company  has  given  notice  of  its  purpose 
to  condemn  said  lands,  under  the  right  of  eminent  domain,  ac- 
cording to  the  provisions  of  the  general  railroad  law. 

3.  The  Philadelphia  and  Bristol  Passenger  Railway  Com- 
pany was  incorporated  on  January  3,  1896,  under  the  act  of 
May  14,  1889,  as  a  street  railway,  located  its  proposed  route 
along  the  aforesaid  Frankford  and  Bristol  turnpike  road,  and 
began  the  construction  of  its  railway  upon  said  route  over  the 
property  and  fee  within  said  road  of  plaintiff  against  his  protest. 
As  a  result  of  a  bill  in  equity  filed  by  plaintiff  the  Philadelphia 
and  Bristol  Passenger  Railway  Company  was  on  November  13, 
1897,  perpetually  enjoined  by  this  court  from  constructing, 
maintaining  and  operating  its  railway  in  front  of  or  upon  the 
land  of  plaintiff  along  said  turnpike  road. 
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4.  In  consequence  of  said  decree  and  a  similar  order  at  the 
suit  of  the  Fidelity  Insurance  Trust  and  Safe  Deposit  Company, 
it  became  impossible  for  the  said  Philadelphia  and  Bristol  Pas- 
senger Railway  Company  to  construct  its  railway  as  proposed 

5.  On  December  8,  1897,  there  was  also  chartered  under  the 
act  of  May  14,  1889,  the  Bristol  Passenger  Railway  Company, 
for  the  purpose  of  constructing  and  operating  a  street  railway 
from  the  intersection  of  Bath  and  Otter  streets?,  in  the  borough 
of  Bristol,  to  the  division  line  of  the  lands  of  R.  Winder  John- 
son and  the  Fidelity  Trust  Company  aforesaid,  along  and  upon 
the  said  Frankford  and  Bristol  turnpike  road.  The  last  men- 
tioned incorporation  was  formed  within  a  month  after  the  char- 
ter of  the  Bristol  and  Bridgewater  Railroad  Company. 

6.  Upon  the  incorporation  of  the  Bristol  and  Bridgewater 
Railroad  Company  and  the  Bristol  Passenger  Railway  Com- 
pany, the  Philadelphia  and  Bristol  Passenger  Railway  Com- 
pany abandoned  certain  portions  of  its  route  within  the  borough 
and  township  of  Bristol,  one  portion  of  which  abandoned  route, 
to  wit :  from  the  bridge  over  Otter  creek,  in  the  borough  of 
Bristol,  thence  along  said  Otter  street  to  its  junction  with  Bath 
street,  was  occupied  and  is  now  covered  by  the  designated 
route  of  the  Bristol  Passenger  Railway  Company,  and  other 
portions  of  said  abandoned  route  were  upon  the  highway  of  the 
Frankford  and  Bristol  turnpike,  immediately  fronting  upon  and 
alongside  of  the  proposed  route  of  the  Bristol  and  Bridgewater 
Railroad  Company. 

7.  The  evidence  does  not  sustain  plaintiff's  allegation,  that  the 
Bristol  and  Bridgewater  Railroad  Company  and  the  Bristol  Pas- 
senger Railway  Company  were  incorporated  for  the  purpose  of 
continuing  and  extending  the  line  of  the  Philadephia  and  Bristol 
Passenger  Railway  Company  over  his  lands,  or  to  evade  the  de- 
cree of  the  court  above  referred  to,  enjoining  the  last  mentioned 
company  from  constructing,  maintaining  and  operating  its  rail- 
way over  his  lands  and  the  lands  of  others,  and  that  the  charter  of 
the  Bristol  and  Bridgewater  Railroad  Company,  defendant,  was 
secured  for  the  purpose  of  constructing,  maintaining  and  operat- 
ing a  street  passenger  railway  of  the  Philadelphia  and  Bristol 
Passenger  Railway  Company,  over  that  portion  of  its  route  where 
it  was  declared  by  the  decree  of  the  court  that  it  would  be  illegal 
to  construct  and  operate  the  same  over  the  lands  of  plaintiff  and 
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others,  and  that  said  charter  was  not  secured  for  the  purpose 
of  constructing,  maintaining  and  operating  a  railroad  as  con- 
templated by  the  act  of  April  4, 1868. 

8.  The  proposed  route  of  the  defendant  company  is  not  the 
same  as  that  enjoined  by  said  decree,  so  far  as  it  occupies  the 
lands  of  the  plaintiff,  but  is  parallel  therewith,  and  alongside 
of  the  same.  It  is  not  shown  that  the  intention  is  to  operate 
said  railroad  as  a  street  passenger  railway  only,  and  not  as  a 
steam  railroad,  within  the  meaning  of  the  law. 

9.  The  present  terminus  of  the  Philadelphia  and  Biistol  Pas- 
senger Railway  Company  is  at  its  present  power  house,  on  the 
east  bank  of  the  Neshaminy  creek,  at  or  near  the  village  of 
Bridge  water.  And  the  beginning  of  the  railroad  of  the  defend- 
ant is  the  bridge  over  the  Neshaminy  creek  at  the  village  of 
Bridgewater,  where  the  Frankford  and  Bristol  turnpike  road 
crosses  said  creek  in  the  township  of  Bristol.  But  it  is  not  es- 
tablished that  the  defendant  intends  to  connect  its  pi-oposed 
railroad  at  the  points  of  beginning  and  ending  with  the  afore- 
said electric  street  passenger  railways. 

OPINION. 

The  facts  disclose  that  the  defendant  company  is  regularly 
chartered  as  a  railroad  company  under  the  provisions  of  the  gen- 
eral railroad  law,  approved  April  4, 1868,  the  twelfth  section  of 
which  declares  that  the  act  shall  not  be  so  construed  as  to  au- 
thorize the  formation  of  street  passenger  railway  companies  to 
construct  passenger  railways  under  or  by  virtue  of  its  provisions 
in  any  city  or  borough  of  this  conunonwealth. 

The  plaintiff  relies  upon  the  case  of  the  Pennsylvania  Rail- 
road Company  v.  Bridgeport  Railroad  Company,  11  Mont. 
Co.  Rep.  73,  and  the  cases  therein  cited,  as  authority  to  sustain 
his  prayer  for  an  injunction  restraining  the  defendant  com- 
pany from  proceeding  with  its  proposed  constiniction. 

The  route  of  the  Bridgeport  Railroad  Company  located  as  a 
steam  railroad  under  the  act  of  1868  was  entirely  upon  a  pub- 
lic highway  connecting  with  a  passenger  railway  operated  within 
a  borough  of  this  commonwealth.  The  location  showed  that 
the  same  was  a  railroad  upon  a  public  highway  or  street  through- 
out, and  therefore  a  street  railway.  The  proposed  route  of 
the  Bristol  and  Bridgewater  Railroad  Company  is  throughout 
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located  upon  the  private  lands  of  the  plaintiff,  and  not  upon 
the  street  or  highway.  It  is  therefore  in  no  sense  within 
the  object  of  the  law  a  street  railway  or  railroad.  It  is  clear 
the  cases  are  not  parallel,  and  therefore  the  principles  laid 
down  in  Penna.  Railroad  v.  Bridgeport  Railroad  Company,  and 
other  cases,  do  not  apply  here.  The  cases  do  not  correspond 
in  other  respects.  The  identity,  control,  ownership  and  pur- 
poses of  the  two  roads  were  patent  in  the  case  cited,  and  estab- 
lished the  intention  to  evade  the  law. 

While  there  is  ground  for  a  suspicion  that  it  is  intended  to 
operate  the  Bristol  and  Bridgewater  railroad  in  connection  with 
the  passenger  railway  line,  the  fact  is  not  made  suiBciendy 
clear  to  warrant  the  interference  of  a  court  of  chancery.  If  the 
mere  circumstances  that  a  railroad  is  located  parallel  to  and  di- 
rectly alongside  a  public  highway  is  to  be  considered  as  evi- 
dence that  the  purpose  is  to  offend  against  the  prohibition  of 
the  opemtion  of  a  road  as  a  street  railway  by  a  corporation 
chartered  under  the  act  of  1868,  then  almost  every  steam  rail- 
road in  the  county  would  be  in  danger  of  being  enjoined. 

The  defendant  appears  to  be  proceeding  regularly  under  the 
statutes  to  possess  itself  of  its  roadbed  under  the  right  of  emi- 
nent domain.  In  the  absence  of  proof  that  its  action  is  taken 
for  the  purpose  of  evading  and  defeating  its  decree,  or  to  do 
some  other  illegal  act,  a  court  of  equity  has  no  authority  to 
interfere  with  the  exercise  of  such  statutory  rights.  If  the  de- 
fendant shall  hereafter  be  found  abusing  its  charter  privileges 
in  violation  of  the  act  creating  it,  the  commonwealth  through 
its  attorney  general  is  the  power  to  be  invoked  for  the  proper 
remedy. 

In  our  opinion  this  disposes  of  the  case  and  the  question 
raised,  of  the  right  of  a  milroad  company  chartered  under  the 
act  of  1868,  to  operate  its  road  by  mejvns  of  electricity  or  other 
power  than  steam  locomotives,  does  not  arise  and  need  not  be 
considered.  The  material  question  here  is  the  right  of  plain- 
tiff to  locate  and  construct  its  road  by  virtue  of  the  right  of 
eminent  domain.  It  may  be  remarked,  however,  that  if  a  con- 
struction is  to  be  adopted  restricting  such  railroads  to  the  use 
of  steam  locomotive  power,  it  must  offend  against  the  history 
of  railroad  construction  and  progress,  in  this  country  at  least. 
Neither  can  I  understand  that  a  railroad  company  is  restricted 
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to  the  use  of  cars  or  other  vehicles  or  modes  of  transportation 
over  its  ti-acks.  On  the  contrary  it  is  reasonable  that  it  may 
receive  and  transport  over  its  lines  any  kind  of  movable  carriage, 
adapted  to  its  construction.  However,  these  questions  may  be 
determined  when  they  arise.  We  have  no  warrant  to  award  an 
injunction. 

And  now,  to  wit :  May  10, 1899,  the  rule  for  an  injunction  is 
discharged  and  an  injunction  refused. 

Error  assigned  was  the  decree  of  the  court. 

Henry  Lear^  for  appellant. — It  is  clear  under  the  act  of  as- 
sembly of  1868,  and  the  coui-t's  construction  thereof,  that  a 
company  formed  under  its  provisions  must  be  one  whose  pur- 
pose is  in  entire  good  faith  to  construct,  maintain  and  operate 
a  steam  railroad  for  public  use  in  the  conveyance  of  persons 
and  property,  in  other  words  passengers  and  freight. 

A  corporation  invested  with  the  right  of  eminent  domain 
should  be  above  suspicion  as  to  its  bona  fides. 

If  there  is  a  suspicion  that  a  corporation  formed  under  the 
act  of  1868  is  in  reality  a  street  railway,  there  certamly  seems 
to  be  ground  for  a  court  of  equity,  inquiring  under  the  pro- 
visions of  the  act  of  June  19,  1871,  whether  such  corporation 
does  in  fact  possess  the  right  or  franchise  to  do  the  act  from 
which  the  injury  to  the  plaintiff  will  result,  to  find  and  decree 
that  it  does  not  possess  such  right  and  franchise :  Penna.  R. 
Co.  V.  Bridgeport  R.  R.  Co.,  11  Mont.  Co.  Rep.  73 ;  Edge- 
wood  R.  R.  Co.'s  App.,  79  Pa.  257 ;  Western  Penna.  R.  Co.'s 
App.,  104  Pa.  399;  Germantown  Pass.  Ry.  Co.  v.  Citizens 
Pass.  Ry.  Co.,  151  Pa.  138. 

Richard  O.  Dale  and  B.  F.  OilkesoUy  for  appellee. — The  act 
of  1849  is  absolutely  devoid  of  any  suggestion  that  the  board 
of  directors  are  limited  in  their  selection  of  any  appropriate 
motive  power,  and,  on  the  contrary,  the  determination  of  the 
motive  power  is  a  matter  solely  for  their  discretion  and  best 
judgment. 

In  Reeves  v.  The  Phila.  Traction  Company,  152  Pa.  158, 
this  court  gave  full  recognition  to  the  doctrine  that  corpora- 
lions  possessing  franchises  to  be  used  for  the  public  conven- 
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ience  are  not  only  entitled,  but  bound  to  make  use  of  the  new 
means  of  transportation  which  tiie  inventions  of  modem  science 
have  given  to  the  world. 

The  right  of  the  appellee  is  questioned  upon  the  ground 
that  their  purpose  is  not  conceived  in  good  faith.  Just  what 
the  appellant  means  it  is  a  little  diflScult  to  perceive,  and  what- 
ever force  there  is  in  his  argument  is  due  to  its  obscurity. 
The  charge  of  mala  fides  always  throws  a  cloud  over  a  case, 
and  the  merits  of  this  case  will  be  best  served  by  pointing  out 
that  that  which  the  defendant  seeks  to  accomplish  is  not  to 
avoid  any  provision  of  the  law,  as  found  in  the  street  passen- 
ger railway  act,  but  to  avoid  the  obstruction  of  their  plans  con- 
sequent upon  their  inability  lawfully  to  occupy  the  Bristol 
turnpike,  between  Bridgewater  and  Bristol,  by  a  street  pas- 
senger railway.  By  constructing  a  railroad  under  the  general 
railroad  law  from  Bridgewater  to  Bristol  we  do  avoid  the  re- 
sult which  seemed  to  be  consequent  upon  the  injunction 
granted  against  the  street  passenger  railway,  to  wit :  that  the 
efforts  of  parties  to  establish  an  independent  line  to  Bristol 
were  thwarted,  but  we  do  not  avoid  the  decree  of  the  court 
through  any  device  by  constructing  that  which  the  court  en- 
joined, to  wit :  a  street  passenger  railway  on  the  pike.  It  is 
not  an  illegal  evasion  to  accomplish  a  desired  result  lawful  in 
itself  by  discovering  a  legal  way  to  do  the  thing  desired :  United 
States  V.  Isham,  17  Wall.  496 ;  Penna.  R.  Co.  v.  Bridgeport 
R.  R.  Co.,  11  Mont.  Co.  Rep.  73. 

Opinion  by  Mb.  Justice  Brown,  May  29, 1900 : 
The  appellee,  the  Bristol  and  Bridgewater  Railroad  Company, 
was  incorporated  under  the  act  of  assembly  of  April  4, 1868, 
for  the  purpose  of  constructing,  maintaining  and  operating  a 
railroad  in  the  county  of  Bucks.  The  articles  of  association 
designated,  as  required  by  the  act,  "  the  places  from  and  to 
which  the  road  is  to  be  constructed,  maintained  and  operated," 
as  well  as  its  length,  "  as  near  as  may  be."  The  proposed  road, 
as  located  by  the  company,  passes  for  a  distance  of  about  1,250 
feet  over  the  land  of  Henry  L.  Gaw,  Jr.,  fronting  on  the  north 
side  of  the  Frankford  and  Bristol  turnpike  road,  in  Bristol 
township.  He  filed  a  bill  in  the  court  below  setting  forth  the 
proposed  taking  of  his  land  by  tiie  railroad  company,  and,  for 
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reasons  therein  stated,  prayed  that  an  injunction  be  granted, 
restraining  the  defendant  from  constructing  its  railroad  on  his 
property  and  that  the  court  would  examine  and  ascertain 
whether  the  company  did,  in  fact,  possess  the  right  or  franchise 
to  construct  the  said  railroad  upon  his  land,  and,  if  not,  that  an 
injunction  might  issue  to  prevent  the  injurious  acts  complained 
of.  It  is  unnecessary  to  recite,  in  detail,  the  allegations  of  the 
biU  and  the  denials  and  averments  of  the  answer.  We  need 
refer  only  to  such  as  are  material  to  an  intelligent  consideration 
of  the  question  before  us.  The  Philadelphia  and  Bristol  Pas- 
senger Railway  Company,  incorporated  on  January  3,  1896, 
imder  the  provisions  of  the  act  of  May  14,  18^9,  undertook 
the  construction  of  its  railway  upon  the  route  designated  in  its 
articles  of  incorporation,  and  in  doing  so,  occupied  for  1,250 
feet,  that  portion  of  the  Frankford  and  Biistol  turnpike  road 
in  front  of  Gaw's  property.  Under  proceedings  instituted  by 
him,  the  company  was  enjoined  from  so  occupying  that  part  of 
the  turnpike  road,  which,  with  other  portions  of  its  proposed 
route,  was  then  abandoned.  Subsequently,  on  December  8, 
1897,  a  charter  was  granted  to  the  Bristol  Passenger  Railway 
Company,  under  the  provisions  of  the  act  referred  to,  for  the 
purpose  of  constructing  a  street  railway  along  what  had  been 
the  route,  at  the  eastern  end,  of  the  Philadelphia  and  Bristol 
Passenger  Railway  Company,  the  latter  company  extending  its 
road  no  farther  than  the  east  bank  of  the  Neshaminy  creek, 
which  is  west  of  appellant's  property.  Between  the  eastern 
terminus  of  the  Philadelphia  and  Bristol  Passenger  Railway 
and  the  Bristol  Passenger  Railway  there  is  no  connection. 
The  Bristol  and  Bridgewater  Railroad  Company,  the  appeUee, 
as  stated,  undertook  to,  and  did,  locate  its  road  on  private  prop- 
erty, north  of  these  two  termini  and  between  them.  Appellant 
alleging  that  this  railroad  company  was  seeking  to  evade  the  de- 
cree of  the  court  below,  which  had  enjoined  the  Philadelphia  and 
Bristol  Passenger  Railway  Company  from  occupying  the  turn- 
pike road,  by  constructing  its  railroad  on  private  property,  for 
the  purpose  of  allowing  the  two  passenger  railway  companies 
named  to  practically  be  connected  through  it,  the  injunction, 
which  the  court  below  refused,  was  asked  for,  and  the  single  ques- 
tion before  us  is,  whether  the  same  was  properly  denied.  The 
learned  judge,  who  awarded  the  injunction  in  tbe  first  instance 
Vol.  cxcvi — 29 
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against  the  Philadelphia  and  Bristol  Passenger  Railway  Com- 
pany, found,  among  other  facts,  the  following  in  the  case  now 
before  us :  ^^  The  evidence  does  not  sustain  plaintiff's  allegation, 
that  the  Bristol  and  Bridgewater  Railroad  Company  and  the 
Bristol  Passenger  Railway  Company  were  incorporated  for  the 
purpose  of  continuing  and  extending  the  line  of  the  Philadel- 
phia and  Bristol  Passenger  Railway  Company  over  his  [Gaw's] 
lands,  or  to  evade  the  decree  of  the  court  above  referred  to, 
enjoining  the  last  mentioned  company  from  constructing,  main- 
taining and  operating  its  railway  over  his  [Gaw's]  lands  and 
the  lands  of  others,  and  that  the  charter  of  the  Bristol  and 
Bridgewater  Railroad  Company,  defendant,  was  secured  for  the 
purpose  of  constructing,  maintaining  and  operating  a  street 
passenger  railway  of  the  •  Philadelphia  and  Bristol  Passenger 
Railway  Company,  over  that  portion  of  its  route  where  it  was 
declared  by  the  decree  of  the  court  that  it  would  be  illegal  to 
construct  and  operate  the  same  over  the  lands  of  plaintiff  and 
others,  and  that  the  said  charter  was  not  secured  for  the  purpose 
of  constructing,  maintaining  and  operating  a  railroad  as  con- 
templated by  the  act  of  April  4,  1868."  We  have  carefully 
reviewed  the  evidence  upon  which  this  finding  is  based,  and 
are  persuaded  that  it  was  fully  justified. 

But  a  single  question  is  raised  on  this  appeal,  and  that  is, 
the  right  of  the  appellee  to  construct  its  road,  as  located,  by 
virtue  of  the  right  of  eminent  domain.  On  the  argument, 
other  questions  were  discussed  by  counsel,  but  they  do  not  now 
fairly  arise  and  need  not  be  considered.  The  learned  judge  in 
the  court  below  was  of  the  opinion,  and  so  held,  that  the  com- 
pany appeared  to  be  proceeding  regularly  to  possess  itself  of 
its  roadbed,  by  virtue  of  power  conferred  upon  it  by  the  act  of 
assembly  under  which  it  was  incorporated,  and  that  in  the  ab- 
sence of  proof  that  its  action  was  taken  for  the  purpose  of  evad- 
ing and  defeating  a  former  decree  of  the  court,  or  to  do  some  ille- 
gal act,  equity  could  not  interfere  with  the  exercise  of  the  stat- 
utory rights  which  it  possessed.  No  other  view  could  have 
been  properly  taken.  The  appellant  invoked  the  act  of  June  19, 
1871,  and  prayed  that  the  court  would  examine  and  ascertain 
whether  the  defendant  did,  in  fact,  possess  the  right  or  fran- 
chise to  do  what  it  had  undertaken.  That  act  makes  it  the 
duty  of  the  court  in  which  proceedings  are  had  to  examine, 
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inquire  and  ascertain  whether  the  corporation  complained 
against  does,  in  fact,  possess  the  right  or  franchise  to  do  the 
act  from  which  the  alleged  injury  to  private  rights  results. 
The  court,  having  examined  the  charter  of  the  appellee  and  the 
powers  and  rights  conferred  upon  it  by  the  Act  of  April  4, 1868, 
instantly  discovered  that  what  was  being  done  was  within  the 
express  powers  and  franchises  conferred.  The  company  sought 
to  do  nothing  that  it  was  not  specifically  authorized  to  do  by 
the  act  which  gave  it  life,  and  it  is  a  novel  doctrine  that  a  court 
of  equity  can  be  appealed  to  for  its  decree  to  restrain  the  doing 
of  that  which,  by  the  express  terms  of  the  statute,  is  declared 
to  be  lawful.  The  appellant,  probably  believing  that  the  rail- 
road company  was  undertaking  to  exercise  powers  which  it  did 
not  possess,  had  a  right,  in  the  language  of  Black,  C.  J.,  in 
Commonwealth  v.  Erie  and  Northeast  Railroad  Company,  27 
Pa.  339,  to  demand  of  the  corporation  that  it  show  the  words 
of  the  legislature  conferring  the  powera  about  to  be  exercised, 
and  that,  failing  to  do  so,  it  must  give  up  its  claim.  If  such  a 
call  had  been  made  upon  the  appellee — and,  by  the  proceedings 
now  under  review,  it  was  practically  made — the  response  would 
have  been,  and  is  now,  that  it  is  written  in  the  act  of  assembly 
that  every  power  sought  to  be  exercised  was  conferred  upon  it, 
and  that  it  did  nothing,  and  undertook  to  do  nothing,  beyond 
the  powers  so  given.  This  was  the  material  question  before 
the  court  below,  as  it  properly  stated,  and  is  tlie  material  ques- 
tion now  before  us,  and  approving  what  it  did,  we  aflSrm  its 
decree,  refusing  the  injunction,  and  dismiss  the  appeal  at  the^ 
cost  of  the  appellant. 
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s203       110 1  Pittsburg,   Johnstown,   Ebensbiirg    and    Eastern   Rail- 
""^  road  Company  v.  Altoona  and  Beech  Creek  Railroad 

Company. 

CorporcUions—  Ultra  vires— Railroads^ Lease, 

A  court  of  equity  will  not  declare  a  railroad  lease  null  and  void  as  be- 
tween tlie  parties  to  it  on  the  ground  of  ulti*a  vires,  after  the  lease  has 
been  executed,  and  the  lessor  has  enjoyed  some  of  the  benefits  of  it. 

Railroads — Lease — Distress. 

A  railroad  company  which  has  leased  its  railroad  to  another  railroad 
company,  cannot  collect  the  renUil  by  distress. 

Railroads— Lease— Rental— Failure  to  perform  covenants — Forfeiture, 
Where  a  railroad  lease  contains  a  covenant  to  pay  rental  and  also  a  cove- 
nant by  the  lessee  to  build  certiiin  connections  without  naming  the  time 
within  which  they  are  to  be  built,  and  the  lessee  fails  to  pay  the  rent  or 
to  build  the  connections,  the  court  instead  of  declaring  an  immediate  for- 
feiture will  iix  a  reasonable  time  within  which  rent  must  be  paid  and  the 
connections  built,  or  the  property  sun'endered  to  the  lessor. 

Argued  April  19,  1900.  Appeal,  No.  130,  Jan.  T.,  1900,  by 
plaintiffs  and  defendants  from  decree  of  C.  P.  Blair  Co.,  No.  329, 
Equity  Docket  B,  on  bill  in  equity  in  case  of  Pittsburg, 
Johnstown,  Ebensburg  and  Eastern  Railroad  Company  and  the 
Altoona  and  Beech  Creek  Terminal  Railroad  Company. v.  Al- 
toona and  Beech  Creek  Railrood  Company,  Lessors  and  Henry 
Snyder,  Constable.  Before  Green,  C.  J.,  Mitchell,  Dean, 
%Brown  and  Mbstrezat,  J  J.     Decree  modified. 

Bill  in  equity  for  a  decree  of  forfeiture  of  a  lease. 

The  facts  appear  by  the  opinion  of  Love,  P.  J.,  which  was 
as  follows : 

This  is  a  bill  in  equity  filed  by  the  plaintiffs,  alleging  that 
they  were  duly  incorporated  and  organized  and  existing  as  such 
companies  under  the  la\\r8  of  the  commonwealth  of  Pennsyl- 
vania, and  also  that  the  defendant  railroad  company  is  duly  in- 
corporated and  organized  and  existing  under  the  laws  of  Penn- 
sylvania. 

That  Samuel  P.  Langdon  is  the  president  of  the  Pittsburg, 
Johnstown,  Ebensburg  and  Eastern  Railroad  Company.     These 
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allegations  in  the  biU  are  admitted.  The  bill  further  alleges 
that  the  principal  stockholders  of  the  Altoona  and  Beech  Creek 
Railroad  Company  and  owners  thei-eof  are  Andrew  Kipple, 
W.  L.  Shellenberger,  S.  J.  Wesley,  W.  S.  Lee,  W.  J.  Heinsling, 
Geo.  S.  Adams  and  the  estates  of  William  and  John  Loudon. 
That  these  said  parties  just  named,  January  5, 1893,  entered 
into  an  article  of  agreement  with  Samuel  P.  Langdon,  agree- 
ing to  transfer  and  deliver  to  him  sixty  per  cent  of  the  capital 
stock  of  the  Altoona,  Clearfield  and  Northern  Railroad  Company 
and  that  said  parties  being  unable  to  comply  with  their  agree- 
ment Samuel  P.  Langdon  had  brought  suit  against  them  to  re- 
cover damages  therefor,  claiming  the  sum  of  *200,000.  The 
bill  further  alleges  that  the  defendants  in  said  suit  frequently 
sought  him  to  make  a  compromise  of  said  suit,  and  to  lease  to 
him  the  Altoona  and  Beech  Creek  Railroad,  and  as  an  induce- 
ment to  said  Samuel  P.  Langdon,  proposed  to  lease  to  him  said 
railroad  upon  favorable  terms,  provided  that  the  litigation  pend- 
ing against  said  parties,  or  said  suit  be  dropped  and  marked 
settled  of  record,  and  also  that  he,  the  said  Langdon,  would 
pay  certain  pay  rolls  and  outstanding  bills  of  said  railroad  com- 
pany and  charge  them  against  the  rent  he  covenanted  to  pay. 
That  to  this  said  Langdon  agreed  that  a  lease  was  executed 
December  8, 1897,  between  the  said  Altoona  and  Beech  Creek 
Railroad  Company  and  Samuel  P.  Langdon,  and  practically  the 
Pittsburg,  Johnstown,  Ebensburg  and  Eastern  Railroad  Com- 
pany, and  the  Altoona  and  Beech  Creek  Terminal  Railroad 
Company,  to  be  chartered  and  organized.  That  on  Decem- 
ber 8,  1899,  under  the  lease  there  would  have  been  due  for  rent 
the  sum  of  $1,200,  but  that  it  had  been  overpaid  by  the  lessees, 
by  the  payment  of  pay  rolls  and  outstanding  bills  of  the  lessor. 
The  bill  further  sets  forth,  that  the  lessor  issued  a  landloixi's 
warrant,  and  levied  upon  a  lot  of  ties,  rails,  etc.,  to  collect  the 
rent  alleged  to  be  due,  on  or  about  December  19,  1899 ;  also 
that  by  virtue  of  a  clause  in  the  lease,  that  the  lessor  on  or 
about  December  12, 1899,  served  a  notice  upon  the  lessees  ter- 
minating the  lease,  and  then  by  the  prayers  in  the  bill  asks  that 
the  lessor  be  restrained  from  collecting  the  rent  by  distress,  and 
also  to  be  enjoined  and  restrained  from  terminating  the  lease. 

To  this  bill  the  Altoona  and  Beech  Creek  Railroad  Company 
demurred,  and  also  filed  an  answer,  and  also  filed  a  cross-bill. 
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which  in  substance  sets  forth  the  same  facts  alleged  in  the  an- 
swer and  prays  for  aflBrmative  relief.  The  plaintifiEs  in  the  ori- 
ginal bill  also  filed  an  answer  to  the  cross-bill. 

The  answer  to  the  original  bill  denies  the  allegations  con- 
tained in  the  bill  that  the  defendants  to  the  suit  brought  by 
S.  P.  Langdon  sought  him  to  secure  a  compromise  of  the  same, 
and  that  they  as  the  principal  stockholders  and  owners  of  the 
Altoona  and  Beech  Creek  Railroad  Company,  sought  to  lease 
him  their  road,  on  favorable  terms  in  order  to  effect  a  settle- 
ment of  said  suit.  It  also  denies  the  allegations  that  the  pay 
rolls  and  outstanding  bills  of  their  company  were  to  be  paid  by 
S.  P.  Langdon  and  deducted  from  the  rent  provided  for  in  the 
lease,  and  alleges  that  said  bills  to  the  amount  of  about  $800 
were  agreed  to  be  paid  by  Langdon  in  addition  to  the  rent 
reserved  in  the  lease.  In  the  cross-bill  the  plaintiffs  therein 
allege  that,  at  or  about  the  time  the  lease  was  being  negotiated 
and  executed,  S.  P.  Langdon  represented  that  he  had  made  ar- 
rangements financiaUy  to  construct  the  Pittsburg,  Johnstown, 
El)ensburg  and  Eastern  Railroad  from  Johnstown  to  Ramey, 
and  also  to  proceed  to  construct  the  Altoona  and  Beech  Creek 
Terminal  Railroad,  from  Juniata,  the  terminus  of  the  Altoona 
and  Beech  Creek  Railroad  to  Altoona,  and  to  make  the  connec- 
tions provided  for  in  the  leiuse,  and  that  the  work  would  be  com- 
menced in  a  few  weeks  from  the  date  of  the  execution  of  the  lease, 
and  that  he  expected  to  have  them  completed  during  the  year 
of  1898.  And  that  he  has  failed  to  keep  or  perform  the  cove- 
nants in  the  lease  in  that  particular,  and  that  he  was  not  then 
and  has  not  been  and  is  still  unable  to  perform  his  covenants 
as  provided  in  said  lease,  and  prays  that  the  lease  be  declared 
null  and  void  and  that  the  property  be  decreed  to  be  turned 
over  to  the  lessor.  The  answer  filed  to  the  cross-bill  denies 
these  allegations.  The  foregoing  are  in  substance  the  principal 
allegations  of  fact,  and  denials  thereof  contained  in  the  bills  in- 
volved in  this  controversy. 

CONCLUSIONS  OF  FACT. 

The  Pittsburg,  Johnstown,  Ebensburg  and  Eastern  Railroad 
Company,  and  the  Altoona  and  Beech  Creek  Terminal  Railroad 
Company  are  both  duly  chartered  under  the  laws  of  the  com- 
monwealih  of  Pennsylvania.     It  is  so  admitted.   The  former 
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company  of  which  Samuel  P.  Langdon  is  president,  contem- 
plated and  still  contemplates  the  construction  of  a  railroad 
from  Johnstown  via  Ebensburg  to  a  point  in  Clearfield  county 
near  Ramey,  the  present  terminus  of  the  Altoona  and  Philips- 
burg  Connecting  Railroad.  The  Altoona  and  Beech  Creek 
Railroad  Company  is  duly  chartered  under  the  laws  of  the  com- 
monwealth, and  has  constructed  and  has  in  operation  a  railroad 
from  Juniata  borough  in  Blair  county,  to  a  point  named  Dough- 
erty in  Cambria  county.  The  line  of  the  road  as  constructed 
and  operated  is  about  fifteen  miles  in  length.  The  Altoona  and 
Philipsburg  Connecting  Railroad  Company  has  a  road  con- 
structed and  in  operation,  from  Philipsburg,  Centre  county,  to 
Ramey  in  Clearfield  county,  a  distance  of  about  thirteen  miles. 
The  distance  from  Ramey,  the  present  western  terminus  of  the 
Altoona  and  Philipsburg  Connecting  Railroad  to  Dougherty, 
the  present  northwestern  terminus  of  the  Altoona  and  Beech 
Creek  Railroad  is  about  seventeen  miles.  [Between  Dougherty 
and  Ramey  there  has  not  been  any  railroad  constructed,  and 
there  is  none  in  process  of  construction.  The  contemplated 
route  of  the  Altoona,  Beech  Creek  and  Terminal  Railroad  is 
from  the  present  terminus  of  the  Altoona  and  Beech  Creek 
Railroad  at  Juniata  borough  to  Altoona,  a  distance  of  about 
two  miles.  Said  road  has  not  been  constructed  and  is  not  yet 
in  process  of  construction.  There  has  been  nothing  done  toward 
the  construction  of  the  Pittsburg,  Johnstown,  Ebensburg  and 
Eastern  Railroad  from  Johnstown  to  Ramey,  except  a  survey  of 
a  route.  Whether  said  survey  has  been  properly  adopted  does 
not  appear.]  [12]  This  was  and  is  the  status  of  the  rail- 
roads and  railroad  companies  who  became  parties  to  the  lease, 
which  gives  rise  to  the  controversy  in  this  case,  at  the  time  of 
its  execution.  The  Altoona  and  Beech  Creek  Railroad  Com- 
pany executed  its  lease  December  8, 1897,  to  Samuel  P.  Lang- 
don and  his  assigns,  the  Pittsburg,  Johnstown,  Ebensburg  and 
Eastern  Railroad  Company  and  the  Altoona  and  Beech  Creek 
Terminal  Railroad  Company,  not  yet  chartered,  of  which  the 
following  is  a  copy : 

"This  agreement  made  this  eighth  day  of  December,  A.  D., 
1897,  between  the  Altoona  and  Beech  Creek  Railroad  Com- 
pany of  the  first  part,  and  Samuel  P.  Langdon  of  the  city  and 
county  of  Philadelphia,  state  of  Pennsylvania,  party  of  second 
part. 
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"  Whereas,  the  party  of  the  second  part  is  interested  as  a 
promoter  and  otherwise  in  a  certain  railroad  company,  recently 
incorporated  in  the  state  of  Pennsylvania,  known  as  the  Pitts- 
burg, Johnstown,  Ebensburg  and  Eastern  Railroad  Company, 
which  has,  among  other  things,  for  its  object  and  purpose  the 
building  and  completion  of  a  railroad  from  Ramey,  Pennsyl- 
vania, the  present  terminus  of  the  Altoona  and  Philipsburg 
Connecting  Railroad  to  the  Baltimore  and  Ohio  Railroad  at 
Johnstown,  Pennsylvania,  which  it  is  to  the  interest  of  the 
party  of  the  first  part  to  have  built,  and  the  said  party  of  the 
first  part  is  desirous  of  aiding  the  said  party  of  the  second  part 
to  secure  the  completion  of  said  road  from  Ramey,  Pennsylva- 
nia, to  Johnstown,  Pennsylvania,  as  aforesaid,  thereby  making 
a  new  through  line  from  Pittsburg,  Philadelphia  and  New  York 
to  Altoona. 

"And,  whereas  the  party  of  the  second  part  has  secured  the 
Altoona  and  Philipsburg  Connecting  Railroad  by  agreement 
under  date  of  October  20, 1897,  and  the  same  assigned  to  Pitts- 
burg, Johnstown,  Ebensburg  and  Eastern  Railroad  under  date 
of  November  6,  1897. 

"  Now  therefore  for  the  consideration  of  the  sum  of  $1.00,  law- 
ful money  of  the  United  States  of  America,  and  other  valuable 
considerations  paid  to  the  said  party  of  the  first  part  by  the 
party  of  the  second  part  the  receipt  of  which  is  hereby  acknowl- 
edged ;  and  the  further  consideration  of  the  promotion  by  the 
said  party  of  the  second  part  of  the  railroad  aforesaid  the  par- 
ties hereto  have  agreed  as  follows : 

"  First.  The  party  of  the  first  part  hereby  leases  its  railroad 
franchises,  real  estate,  rolling  stock,  equipment  and  personal 
property  of  said  company  to  the  party  of  the  second  part  or  his 
assigns,  the  Pittsburg,  Johnstown,  Ebensburg  and  Eastern 
Railroad  Company,  its  successors  or  assigns,  and  the  Altoona 
and  Beech  Creek  Terminal  Railroad  Company,  a  coiporation 
to  be  hereafter  organized  under  and  by  virtue  of  the  laws  of 
Pennsylvania  for  the  term  of  nine  hundred  and  ninety  (990) 
years  from  the  date  hereof,  at  an  annual  rental  of  six  hundred 
($600)  dolkrs,  together  with  the  state  tax  on  the  capital  stock 
of  the  party  of  the  first  part,  payable  quarterly  or  every  three 
months  from  the  date  hereof :  and  in  addition  to  the  said  ren- 
tal of  six  hundred  dollars,  the  said  party  of  the  second  part, 
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his  exeoutois,  administrators  and  assigns,  hereby  agree  upon 
the  completion  and  operating  of  said  proposed  r^oad,  to  pay 
and  yield  annually  unto  the  party  of  the  first  part,  its  succes- 
sors and  assigns,  one  per  centum  of  the  gross  earnings  of  the 
said  railroad  extending  from  Ramey  to  Altoona.  And  the 
party  of  the  first  part  also  agrees  to  accord  to  the  party  of  the 
second  part  its  mutual  co-operation  in  the  extension  of  its  line 
to  connect  it  with  the  said  projected  railroad,  and  also  the  con- 
templated extension  into  the  city  of  Altoona. 

"Third.  In  consideration  of  the  premises,  the  said  party  of 
the  second  part  hereby  agrees  to  promote,  to  the  best  of  his 
ability,  the  building  and  completion  of  the  lin^  of  railroad  from 
Ramey  to  Johnstown  and  into  the  city  of  Altoona  aforesaid. 

**  Fourth.  Upon  the  failure  of  the  party  of  the  second  part, 
or  his  assigns,  to  comply  with  any  and  all  of  the  terms  and 
conditions  of  this  lease,  then  and  in  that  event  this  lease  to 
fully  cease  and  terminate  upon  thirty  days'  notice  in  writing  to 
Hie  party  of  the  second  part,  or  his  executors,  administrators 
and  assigns,  who  hereby  agree  to  surrender  peaceable  possession 
of  all  the  rights,  privileges,  property  and  franchises  contained 
herein." 

The  second  paragraph  in  this  lease,  omitted  above,  contained 
provisions  relative  to  a  sale  of  the  railroad  projects  in  contem- 
plation and  is  not  material  in  this  controversy. 

The  Altoona  and  Beech  Creek  Railroad  Company,  lessors,  on 
or  about  December  12, 1899,  served  a  notice  in  writing  upon 
Samuel  P.  Langdon,  and  the  Pittsburg,  Johnstown,  Ebensburg 
and  Extern  Railroad  Company,  and  the  Altoona  and  Beech 
Creek  Terminal  Railroad  Company,  assignees  of  said  lease  for- 
feiting and  terminating  said  lease  under  the  provisions  of  the 
fourth  paragraph  thereof.  The  defendant  company  (lessor) 
claimed  the  right  to  forfeit  the  lease  because  of  nonpayment 
of  rent.  Whether  or  not  there  was  rent  due  and  unpaid  was 
one  of  the  disputed  facts  in  the  case.  [We  think  the  weight 
of  the  evidence  establishes  the  fact,  that  Samuel  P.  Langdon 
assumed  and  agreed  to  pay  as  part  consideration  of  said  lease, 
in  addition  to  the  rent  reserved,  outstanding  bills  of  the  Al- 
toona and  Beech  Creek  Railroad  Company  to  the  amount  of 
$800,  and  while  the  evidence  shows  that  Samuel  P.  Langdon 
or  the  Pittsburg,  Johnstown,  Ebensburg  and  Eastern  Railroad 
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Company  paid  about  $1,200  of  outstanding  bills  of  the  defend- 
ant company,  y^t  it  would  leave  rent  due  and  unpaid  Decem- 
ber 8, 1899,  under  the  lease  the  sum  of  about  $800.]  [13] 

[The  weight  of  the  evidence  shows  that  at  the  time  of  the 
execution  of  the  lease,  that  Samuel  P.  Langdon  represented 
that  he  had  arrangements  made  to  proceed  with  the. construction 
of  the  Pittsburg,  Johnstown,  Ebensburg  and  Eastern  Railroad 
from  Ramey  to  Johnstown  and  make  the  connections  contem- 
plated and  provided  for  in  the  agreement  of  lease,  and  that 
while  there  is  no  time  fixed  in  the  agreement  witMn  which  said 
roads  were  to  be  constructed,  yet  Samuel  P.  Langdon  represented 
that  they  would  be  constructed  during  the  summer  and  winter 
of  1898.  But  as  yet  they  have  not  been  constructed  and  there 
was  no  evidence  of  any  immediate  prospects  of  their  construc- 
tion.] [14] 

June  25,  1898,  the  Altoona  and  Beech  Creek  Railroad  Com- 
pany, at  the  suggestion  of  Samuel  P.  Langdon,  president  of  the 
Pittsburg,  Johnstown,  Ebensburg  and  Eastern  Railroad  Com- 
pany, authorized  the  mortgaging  of  their  road  for  $150,000, 
and  an  increase  of  capital  stock  of  $50,000,  to  aid  the  lessees  in 
building  an  extension  of  their  road  to  a  point  to  connect  with  the 
Pittsburg,  Johnstown,  Ebensburg  and  Eastern  Railroad  provid- 
ing bonds  be  issued  to  Langdon  pro  rata  for  every  two  miles 
of  extension  constructed.  Langdon  wanted  $100,000  of  the 
bonds  as  soon  as  the  construction  was  put  under  contract.  Be- 
cause the  Altoona  and  Beech  Creek  Railroad  Company  would 
only  issue  bonds  pro  luta  as  work  progressed,  Langdon  declined 
or  did  not  accept  the  proposition  of  aid  so  made,  and  nothing 
was  done. 

[Samuel  P.  Langdon  testified  that  he  had  been  doing  all  he 
could  and  still  was  using  his  best  endeavors  to  arrange  to  have 
the  roads  mentioned  in  the  lease  constructed,  but  failed  to  give 
any  data  as  to  the  efforts  he  was  making  in  that  behalf.  He 
testified  he  had  si)ent  some  $3,000  or  $4,000  for  survej^  of  the 
Pittsburg,  Johnstown,  Ebensburg  and  Eastern  Railroad,  that 
he  had  spent  about  the  same  amount  in  traveling  back  and  forth 
from  Philadelphia  to  New  York  and  had  spent  about  $6,000 
in  organizing  the  Altoona,  Beech  Creek  and  Terminal  Railroad 
Company,  and  had  spent  for  some  grading  done  thereon  in  Octo- 
ber, 1899,  $485.    These  statements  of  expenditures  were  made 
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simply  in  the  lump.  He  stated  he  had  vouchers  showing  ex- 
penditures, and  at  the  adjournment  said  he  would  produce  them 
at  final  hearing ;  this  he  did  not  do,  and  as  the  burden  was  on 
the  plaintiffs  to  legally  show  moneys  expended,  the  evidence 
falls  short  of  establishing  the  amounts  claimed  to  have  been 
expended.  The  same  was  the  case  as  to  the  evidence  that  the 
running  expenses  and  repairs  to  the  Altoona  and  Beech  Creek 
Railroad  exceeded  the  gross  receipts  by  about  $1,500.]  [15] 

About  December  18,  1899,  the  defendant  company,  lessor, 
issued  a  landlord's  warrant  and  distrainer  for  the  rent  alleged 
to  be  in  arrear  and  unpaid,  and  levied  upon  some  railroad  ties 
and  rails  of  the  Pittsburg,  Johnstown,  Ebensburg  and  Eiistern 
Railroad  Company,  at  or  near  Juniata  borough  which  had  been 
placed  there  with  a  view  of  being  used  in  the  construction  of 
the  Altoona,  Beech  Creek  and  Terminal  Railroad. 

[The  plaintiffs  in  the  bill  alleged  that  a  part  of  the  consider- 
ation for  the  lease  was  the  settlement  of  a  suit  pending  in  the 
court  of  common  pleas  of  Blair  county,  of  Samuel  P.  Langdon 
V.  W.  L.  Shellenberger  et  al.,  who  were  the  principal  stock- 
holders of  the  Altoona  and  Beech  Creek  Railroad  Company. 
The  suit  was  brought  against  them  as  individuals  and  not 
against  the  company  or  against  them  as  stockholders  thereof. 
The  plaintiffs  offered  no  evidence  in  chief  in  support  of  said 
allegations,  and  the  weight  of  the  evidence  shows  that  the 
settlement  of  said  suit  had  nothing  to  do  with  the  consideration 
of  the  lease.]  [16] 

Under  the  foregoing  facts,  the  questions  that  arise  are  as 
follows,  viz : 

1.  Whether  the  Altoona  and  Beech  Creek  Railroad  Company 
had  the  right  to  distrain  for  the  rent  due  and  in  arreara  and 
levy  upon  the  property  of  the  Pittsburg,  Johnstown,  Ebensburg 
and  Eastern  Railroad  Company  for  the  purpose  of  collecting  the 
same. 

2.  Whether  the  Altoona  and  Beech  Creek  Railroad  Com- 
pany, lessor,  had  the  right  to  forfeit  the  lease  under  the  pro- 
visions of  the  fourth  paragraph  thereof?  And  third,  under 
the  pleadings,  the  defendant  company  raises  the  question  as  to 
whether  the  lease  is  void,  because  made  with  other  railroad 
companies  without  any  connecting  lines  of  railroad,  directly  or 
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indirectly,  and  is  the  defendant  therefore  entitled  to  affirmative 
relief  prayed  for  in  the  cross-bill  filed  ? 

As  to  the  question  of  the  right  of  the  lessor  company  to  dis- 
train for  the  rent  alleged  to  be  due,  we  are  of  the  opinion  that 
the  process  of  distress  was  not  available.  The  railroad  com- 
panies, lessees,  being  public  corporations,  are  not  subject  to  such 
process,  and  the  defendant  company,  lessor,  upon  the  argument 
conceded  that  it  had  no  such  right,  and  that  the  warrant  of 
distress  and  levy  made  thereon  were  illegal.  The  company 
was  therefore  liable  to  be  enjoined  from  proceeding  under  the 
warrant  of  distress. 

Had  the  defendant  corporation,  lessor,  a  right  to  terminate 
the  lease  under  the  provisions  of  the  fourth  paragraph  thereof? 
If  there  was  any  failure  upon  the  part  of  the  lessees  to  perform 
the  conditions  thereof,  then  the  right  to  terminate  is  accrued 
and  the  lessor  had  the  right  to  terminate  it  as  provided  in  the 
lease. 

[We  have  found  that  there  was  rent  due  and  in  arrears  at 
the  time  the  notice  of  forfeiture  was  given,  which  was  a  failure 
upon  the  part  of  the  lessees  to  comply  with  the  provisions  of  the 
lease.  And  wliile  the  lease  does  not  fix  any  time  within  which 
the  contemplated  connecting  railroads  should  be  constructed, 
yet  the  evidence  shows  that  the  understanding  of  the  parties 
was  that  they  would  be  constructed  within  a  year  or  more  from 
the  date  of  the  execution  of  the  lease.  And  as  there  was  no 
definite  time  fixed  in  the  lease,  the  law  and  equity  would  re- 
quire that  part  of  the  contract  to  be  complied  with  within  a 
reasonable  time.  It  would  be  of  great  interest  to  the  Altoona 
and  Beech  Creek  Railroad  Company  to  have  the  connections 
provided  for  in  the  lease  made.  It  would  enhance  the  value  of 
its  road ;  then  the  rental,  upon  the  completion  of  the  connec- 
tions was,  as  provided  in  the  lease,  to  be  one  per  centum  of 
the  gross  earnings  of  the  road  from  Ramey  to  Altoona,  in  addi- 
tion to  the  $600  per  annum ;  then,  when  the  understanding 
of  the  parties  at  the  time  of  the  execution  of  the  lease  was  that 
the  connecting  roads  would  be  built  during  the  summer  and 
winter  of  1898,  and  another  year  has  elapsed  since  it  was  under- 
stood the  roads  would  be  built,  and  nothing  has  been  done,  and 
thei'e  is  no  immediate  prospect  of  anything  being  done  prac- 
tically in  relation  thereto ;  then  is  not  the  lapse  of  over  two 
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years,  under  the  conditions  of  the  lease,  a  reasonable  time  for 
the  promotion  of  the  enterpiises,  and  at  least  to  have  the  prob- 
abilit}'  of  their  speedy  completion,  in  some  sound  tangible  shape? 
We  think  it  is,  and  therefore  under  the  evidence  in  this  case  so 
hold. 

It  is  urged  by  the  lessees  that  they  have  used  their  best  efforts 
to  secure  financial  aid  to  make  practical  progress  toward  the 
construction  of  the  connecting  roads.  Up  to  this  time,  however, 
they  have  failed.  They  f urtlier  urge  as  against  the  forfeiture  of 
the  lease,  that  they  have  expended  moneys  in  making  surveys 
of  the  contemplated  route  of  the  Pittsburg,  Johnstown,  Ebens- 
burgand  Eastern  Railroad,  and  in  traveling  to  New  York  from 
Philiulelphia  and  back,  and  in  organizing  the  Altoona  and  Beech 
Creek  Terminal,  assume  that  the  lessees  did  expend  money  in 
surveying  the  route  from  Ramey  to  Johnstown,  for  the  Pitts- 
burg, Johnstown,  Ebensburg  and  Ejustern  Railroad  Company.  It 
was  done  in  the  interest  of  that  company,  and  was  not,  on  iso- 
count of  the  lease  having  been  made,  and  the  lessor  company 
is  not  a  stockholder  in  the  Pittsburg,  Johnstown,  Ebensburg  and 
Eastern  Railroad  Company.  The  same  may  be  said  as  to  the 
traveling  expenses  to  secure  funds  for  the  construction  of  the 
Pittsburg,  Johnstown,  Ebensburg  and  Eastern  Railroad.  The 
same  may  be  also  said  as  to  the  money  alleged  to  have  been  ex- 
pended in  the  organization  of  the  Altoona  and  Beech  Creek 
Terminal  Railroad  Company,  one  of  the  lessees.  So  that  there 
does  not  appear  from  the  evidence,  any  expenditure  of  money 
on  the  part  of  the  lessees  except  such  as  was  to  promote  the 
advancement  of  the  roads  they,  if  constructed,  would  own  and 
control,  and  in  which  the  lessor  company  had  no  direct  inter- 
est, that  would  raise  an  equity  against  the  termination  of  the 
lease,  and  surely  any  moneys  expended  to  advance  their  own 
personal  corporate  interests  could  raise  none. 

On  the  other  hand  would  it  be  equitable  to  have  the  prop- 
erty and  franchises  of  the  lessor,  under  the  facts  as  found,  tied 
up  at  a  mere  nominal  rent  for  a  period  of  990  years,  or  for  an 
indefinite  period,  without  the  prospect  of  the  contemplated  con- 
necting roads  being  constnicted,  and  the  principal  considera- 
tion and  rental,  to  wit :  (one  per  centum  of  the  gross  earnings 
provided  for  in  the  lease)  to  fail  ? 

We  think  not.    We  are,  therefore,  fortius  reason,  also  of  the 
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opinion  that  the  lessor  company  had  a  right  to  terminate  the 
lease.]  [17] 

It  is  urged  on  part  of  the  defendant  company  that  the  lease 
is  void  because  ultra  vires  and  against  public  policy,  on  the 
ground  that  at  the  time  of  the  execution  of  the  lease,  the  Altoona 
and  Beech  Creek  Railroad  did  not  connect  with  any  road  owned 
or  controlled  by  the  lessee  or  his  assigns,  and  does  not  now 
connect  with  any,  either  directly  or  indirectly. 

It  is  very  fully  supported  by  authority  that  corporations  es- 
tablished for  purposes  quasi  public,  such  as  railroads,  canals, 
etc.,  to  which  the  right  of  eminent  domain  and  other  extraor- 
dinary privileges  are  granted  in  order  to  enable  them  to  accom- 
modate the  public,  may  not,  without  distinct  legislative  author- 
ity, make  any  alienation,  absolute  or  conditional,  either  of  the 
general  franchise  to  be  a  corporation,  or  of  the  subordinate 
franchise  to  manage  and  carry  on  its  corporate  business,  with- 
out which,  its  function  to  be  a  corporation  can  have  littie  more 
than  a  nominal  existence.  They  cannot  thus  devolve  upon 
otliers,  duties,  privileges  and  powers  which  were  conferred 
upon  them  for  the  public  advantage;  and  all  contracts  and 
transactions  by  which  this  is  attempted  are  ultra  vires  and  void. 
See  27  Am.  &  Eng.  Ency.  of  Law  (1st  ed.),  p.  384,  and  cases 
cited. 

Pierce  on  Railroads,  page  514,  states  the  general  principle 
as  follows :  "  Corporations  having  by  reason  of  their  objects, 
or  the  extraoi-dinarj'^  powers  conferred  upon  them,  certain  pub- 
lic obligations,  are  not  permitted  to  enter  into  contracts  which 
disable  them  from  performing  their  public  functions.  Thus  a 
railroad  corporation  cannot  as  already  seen,  without  legislative 
authority,  transfer  by  deed,  mortgage,  lease,  or  other  agreement, 
its  railroad  and  franchises,  or  assume  the  ownership  or  manage- 
ment of  some  other  like  enterprise.  Such  a  transfer  may  have 
the  effect  to  substitute  a  scheme  different  from  that  for  which 
authority  was  obtained,  to  put  the  management  into  the  hands 
of  persons  other  than  those  intended,  and  to  combine  enterprises 
which  the  legislature  presumably  thought  it  prudent  to  keep 
separate.  Such  arrangements  are  generally  held  void  as  against 
public  policy,  and  involving  a  breach  of  public  duty.  They 
are  also  treated  as  ultra  vires;  but  they  should  not  be  con- 
founded under  that  term  with  ordinary  business  transactions 
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which  may  not  be  necessary  or  incidental  to  the  express  powers 
of  a  corporation." 

The  same  principles  are  laid  down  as  the  general  rules  of 
law,  in  Angell  and  Ames  on  Corporations,  section  191  and  notes, 
and  Redfield  on  Railways  (5th  ed.),  c.  22,  644. 

It  is  true  that  under  the  Act  of  April  23,  1861,  P.  L.  410, 
and  the  Act  of  February  17,  1870,  P.  L.  31,  railroad  companies 
are  authorized  to  purchase  stock  in  other  railroads,  and,  by  tlie 
act  of  1870,  are  authorized  to  lease  or  become  lessees  of  other 
railroads,  but  provides :  "  That  such  road  or  roads  so  embraced 
in  any  such  lease,  assignment,  conti-act  or  guarantee,  shall  be 
connected,  either  directly  or  by  means  of  intervening  line,  with 
the  railroad  or  railroads  of  said  company  or  companies  of  this 
commonwealth  so  entering  into  such  lease,  assignment,  contract 
or  guarantee,  and  thus  forming  a  continuous  route  or  routes 
for  the  transportation  of  persons  and  propeity." 

Thus  it  will  be  readily  seen,  that  by  virtue  of  legislative  au- 
thority, the  power  to  lease  and  the  power  to  become  lessees, 
must  be  of  railroads  that  connect  directly  or  by  intervening 
roads  so  as  to  form  a  continuous  route  for  the  tnmsporbition 
of  persons  and  property. 

It  is  unnecessary  to  discuss  the  power  conferred  under  said 
acts  of  assembly  as  they  have  been  fully  construed  by  the  Su- 
preme Court  in  the  case  of  Pittsburg  &  Connellsville  R.  R.  Co. 
v.  Bedford  &  Bridgeport  R.  R.  Co.  et  al.,  81*  Pa.  104.  That 
case  as  well  as  the  case  of  Van  Steuben  v.  Central  R.  R.  Co., 
178  Pa.  868,  hold  that  a  railroad  lease  made  without  clear  and 
specific  authority  is  against  public  policy  and  utterly  void,  and 
fully  recognize  and  affirm  the  general  rule  above  laid  down  by 
the  authorities  cited. 

[So,  it  being  unquestioned  that  the  parties  to  this  lease 
have  no  connecting  line  of  road,  directly  or  by  intervening  lines 
and  have  no  continuous  route  for  the  transportation  of  persons 
or  property,  the  lease  is,  therefore,  under  the  great  weight  of 
authority,  void  as  against  public  policy.]   [18] 

Is  the  defendant  company  entitled  to  affirmative  relief?  It 
filed  a  cross-bill,  and  asks  that  the  lease  be  declared  void  and 
that  the  property  be  restored  to  it. 

[The  plaintiff  urges  that  if  the  contract  is  ultra  vires  yet 
the  lessor  being  a  party  to  it  cannot  ask  for  affirmative  relief. 
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That  the  courts  will  not  lend  their  aid  to  parties  to  a  contract  in 
which  they  are  both  equally  guilty,  if  exceeding  their  authority 
in  the  making  of  it.  While  this  proposition  may  be  true  in 
many  instances,  yet  where  the  contiuct  is  not  that  of  an  ordinary 
business  transaction,  but  is  one  that  is  not  only  beyond  the 
power  of  the  contracting  parties  to  make,  but  is  against  public 
policy,  and  involves  the  shifting  of  duties  and  obligations,  due 
the  public  and  imposed  by  the  grant  of  Uie  charter  upon  a 
corporation,  to  othera,  we  think  the  courts  have  the  power  to 
annul  the  contiuct  and  regulate  the  parties  to  the  status  occu- 
pied before  entering  into  the  contract.  If  public  policy  says 
you  cannot  make  such  a  contract,  because  you  cannot  shift  tlie 
duties,  responsibilities  and  obligations  placed  upon  you  by  the 
grant, — then  public  policy  can,  with  equal  force,  say  that  you 
again  assume  the  duties  and  obligations  imposed  by  your  char- 
ter to  the  public. 

And  as  we  have  found  that  there  have  been  no  such  equities 
shown  by  the  plaintiffs  in  the  bill  as  would  stay  the  hand  of  a 
court  of  equity,  in  placing  the  parties  to  the  lease  in  the  same 
status  respecting  their  several  properties  as  they  were  before  its 
execution,  we  tliink  the  defendant  may  be  entitled  to  affirma 
tive  relief.]  [19] 

In  accordance  with  the  foregoing  we  make  the  following  de 
cree: 

This  cause  came  on  to  be  heard  at  this  term  and  was  argued 
by  counsel,  and  thereupon,  upon  consideration  thereof,  it  is 
ordered,  adjudged  and  decree  as  follows,  viz  : 

[That  the  Altoona  and  Beech  Creek  Railroad  Company  and 
Henry  Snyder,  the  defendants,  be  and  are  hereby,  perpetually 
enjoined  and  restrained  from  any  proceeding  upon  said  process 
of  distress  to  collect  rent  alleged  to  be  due,  and  the  property 
levied  upon  is  hereby  released  from  said  levy  and  distress,  this 
without  prejudice  to  the  right  of  said  lessor  to  lawfully  sue  and 
recover  any  rent  due,  if  such  right  exists  under  the  lease. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  lease  in 
question  be  and  is  hereby  declared  null  and  void,  and  that  the 
Pittsburg,  Johnstown,  Ebensburg  and  Eastern  Railroad  Com- 
pany and  the  Altoona,  Beech  Creek  and  Terminal  Railroad, 
lessees,  surrender  possession  of  the  railroad  property  and  fran- 
chises leased  and  mentioned  in  said  lease,  to  the  Alto(ma  and 
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Beech  Creek  Railroad  Company,  lessor,  within  twenty  days 
from  the  filing  of  this  decree. 

It  is  further  ordered,  adjudged  and  decreed,  that  each  of  the 
parties  to  this  suit  pay  one  half  the  costs  thereof,  that  is  the 
plaintiffs  pay  one  half  and  the  defendants  pay  one  half.]  [20] 

Errors  assigned  among  others  were  (12-20)  portions  of  opin- 
ion as  above,  quoting  them. 

Thomas  H.  Oreevy^  for  appellants. — Under  the  circumstances 
as  presented  in  this  case,  a  court  of  equity  ought  not  to  de- 
cree a  forfeiture  of  the  lease :  Livingston  v.  Stickles,  7  Hill 
(N.  Y.),  253 ;  Estabrook  v.  Hughes,  8  Neb.  496 ;  Wick  v. 
Bredin,  189  Pa.  83 ;  Thompson  v.  Christie,  138  Pa.  249 ;  Steiner 
V.  Marks,  172  Pa.  404. 

In  the  application  of  the  law  under  the  plea  of  ultra  vires  in 
this  case,  the  court  gives  the  plea  the  same  force  and  effect 
as  it  would  were  the  state  interposing  its  power  to  forfeit  the 
charter.  This  is  error.  The  application  of  the  law  is  entirely 
different  when  corporations  interpose  this. defense  between 
themselves,  to  avoid  liability,  or  rescind  contracts  which  they 
have  deliberately  entered  into:  Camden  &  Atlantic  R.  R. 
Co.  V.  May's  Landing,  etc.,  R.  R.  Co.,  48  N.  J.  Law,  567  ; 
Hawkes  v.  Eastern  Counties  R.  R.  Co.,  1  De  G.  M.  &  G.  760  ; 
Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62 ;  Steam  Nav.  Co. 
V.  Weed,  17  Barb.  (N.  Y.)  378 ;  Cary  v.  Cleveland,  etc.,  R.  R. 
Co.,  29  Barb.  (N.  Y.)  36. 

Executed  contracts  will  not  be  disturbed  under  plea  of  ultra 
vires :  Monument  Nat.  Bank  v.  Globe  Works,  101  Mass.  58 ; 
Parish  v.  Wheeler,  22  N.  Y.  509;  Thomas  v.  West  Jersey 
R.  R-  Co.,  101  U.  S.  71;  Bradley  v.  Ballard,  55  111.  413; 
Black  V.  Del  &  Raritan  Canal  Co.,  9  C.  E.  Green  (N.  J.),  456 ; 
McElroy  v.  Minnesota  Percheron  Horse  Co.,  71  N.  W.  Repr. 
(Wis.)  652;  Wright  v.  Pipe  Lme  Co.,  101  Pa.  206 ;  Lestapies 
V.  Ingraham,  5  Pa.  81 ;  Boyd  v.  American  Carbon  Black  Co., 
182  Pa.  210 ;  Camden  &  Atlantic  R.  R.  Co.  v.  May's  Land- 
ing &  Egg  Harbor  City  R.  R.  Co.,  48  N.  J.  Law,  530 ;  Tren- 
ton  Mutual  Life  &  Fire  Ins.  Co.  v.  McKelway,  1  Beas.  133. 

William  S.  Hammond^  for  appellees. — The  lease  was  properly 
Vol.  cxcvi— 30 
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forfeited:  Munroe  v.  Armstrong,  96  Pa.  809;  Brown  v.  Van- 
dergrift,  80  Pa.  142 ;  Pittsburg  &  Connellsville  R.  R.  Co.  v. 
Bedford  &  Bridgeport  R.  R.  Co.,  81*  Pa.  104 ;  Grantz  v. 
Penna.  R.  Co.,  41  Pa.  147;  Phila.  &  Erie  R.  R.  Co.  v.Cata- 
wissa  R.  R.  Co.,  53  Pa.  20. 

Railway  leases  are  void  unless  authorized  by  express  law:  5 
Thompson's  Commentaries  on  the  Law  of  Corporations,  sees.  5, 
880 ;  Van  Steuben  v.  Centml  R.  R.  Co.,  178  Pa.  367  ;  Hampe 
V.  Pittsburg,  etc..  Traction  Co.,  166  Pa.  468 ;  4  Thompson's 
Commentaries  on  the  Law  of  Corporations,  sees.  5,  355 ;  Thomas 
V.  West  Jersey  R.  R.  Co.,  101  U.  S.  71 ;  Oregon  Ry.  &  Nav. 
Co.  V.  Oregonian  Ry.  Co.,  130  U.  S.  1 ;  Manchester  &  Lawrence 
R.  R.  Co.  V.  Concord  R.  R.  Co.,  47  Am.  &  Eng.  R.  R.  Cases, 
360. 

Opinion  by  Mr.  Justice  Brown,  May  29, 1900: 
The  Altoona  and  Beech  Creek  Railroad  Company,  on  its 
cix)ss-bill  filed,  was  entitled  to  affirmative  relief,  but  not  of  the 
summary  character  granted  by  the  court  below.  By  the  decree 
made,  the  lease  between  the  appellee  and  the  Pittsburg,  Johns- 
town, Ebensburg  and  Eastern  Railroad  Company  and  the  Al- 
toona, Beech  Creek  and  Terminal  Railroad  Company  was  de- 
clared to  be  null  and  void,  on  the  ground  that  its  execution  had 
been  ultra  vires  as  to  the  parties  to  it.  The  learned  judge  was  led 
to  this  conclusion  under  what  he  regarded  as  "  the  great  weight 
of  authority, "  citing,  in  support  of  the  view  he  expressed, 
Pittsburg  and  ConneUsville  R.  R.  Co.  v.  Bedford  and  Bridge- 
port R.  R.  Co.  et  al.,  81*  Pa.  104,  and  Van  Steuben  v.  The 
Central  R.  R.  Co.,  178  Pa.  367.  In  the  former  case,  Mr.  Justice 
Shajiswood,  delivering  the  opinion  of  the  court,  said :  "  The 
principal  question  which  has  been  raised  and  discussed  upon 
this  motion  to  dissolve  the  preliminary  injunction  heretofore 
granted  is,  whether  the  Bedford  and  Bridgeport  Railroad  Com- 
pany have  any  right  to  execute  a  lease  to  the  Pittsburg  and 
Connellsville  Railroad  Company,  as  proposed  by  the  resolution 
offered  in  the  board  of  directors  at  their  meeting  of  October  13, 
1870.  If  it  shall  appear  that  no  such  right  exists,  then  it  will 
be  altogether  unnecessary  to  consider  and  determine  two  other 
questions  which  have  been  the  subject  of  much  earnest  con- 
tention before  ns."    The  question  there  was,  not  whether  a 
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contract  already  executed,  as  the  one  before  us,  should  be  de- 
clared null  and  void  and  set  aside  as  being  ultra  vires,  but 
whether  one,  manifestly  so,  should,  in  the  face  of  a  complaining 
stockholder,  coming  into  court  before  its  execution  and  asking 
forequitable  relief,  be  executed  by  the  officers  of  the  corporation. 
In  the  second  case,  the  Central  Railroad  Company  of  New 
Jersey  sought  to  evade  responsibility  for  its  negligence  by  shift- 
ing it  upon  an  alleged  lessee ;  but,  as  no  valid  lease  had  been 
made — as  the  company  had  executed  no  valid  agreement  under 
which  it  could  cast  upon  another  the  duty  of  carefully  and 
properly  operating  the  road — it,  and  it  alone,  was  held  to  be 
liable.  This  is  all  that  was  decided  by  our  Brother  McCollum. 
There  is  a  marked  distinction  between  these  cases,  relied  upon 
by  the  learned  judge  below,  and  the  one  we  are  now  consider- 
ing. 

In  the  present  case,  the  cry  of  ultra  vires  is  made  by  a  party 
to  the  contract — to  tlie  executed  agreement  from  which  it  has 
already  derived  some  benefit.  If  it  is  ultra  vires  now,  it  was 
ultra  vires  then,  when  the  contract  was  solemnly  entered  into 
by  this  appellee,  with  the  full  knowledge  that  there  was  no 
connecting  line,  and  equity  will  turn  a  deaf  ear  for  relief  from 
a  compact  intelligently  and  deliberately  made  when  prayed  for 
by  a  party  to  it,  whose  conscience  has  become  quickened  only 
when  hopes  are  disapjiointed  and  expectations  not  realized.  If 
we  are  asked  to  give  equitable  relief  to  extended  hands,  they 
must  not  only  be  clean,  but  unfettered  by  a  contract  of  their 
own  making.  No  one  injured  by  this  alleged  illegal  lease  is 
here  complaining,  and  the  commonwealth  that  gave  life  and 
being  to  its  creatures,  retaining  the  right  to  at  all  times  sup- 
ervise their  conduct,  is  not  challenging  the  proper  use  of  the 
powers  and  privileges  conferred.  Conscience,  which  is  the 
source  of  equity,  says  to  this  appellee  that  its  prayer  for  relief 
cannot  be  granted,  and,  if  authority  should  be  asked  for,  it  will 
be  found  in  the  following  and  the  many  other  utterances  of  our 
own  court  to  which  we  could  turn.  '*  The  law  never  sustains 
a  defense  of  this  nature  out  of  regard  for  a  defendant ;  it  does 
so  only  where  an  imperative  rule  of  public  policy  requires  it. 
The  instances  are  rare  in  which  a  corporation  or  individual  has 
been  permitted  to  set  up  its  own  wrong  in  order  to  retain  both 
the  property  and  its  price. ...    It  would  be  difficult  to  imagine 
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a  defense  with  less  merit,  and  the  law  would  be  exceedingly 
impotent,  were  it  to  allow  it  to  succeed : "  Wright  v.  Pipe  Line 
Co.,  101  Pa.  206.  To  the  foregoing  we  may  add  Oil  Creek 
and  Allegheny  River  Railroad  Co.  v.  The  Pennsylvania  Trans- 
portation Company,  83  Pa.  160,  in  which  Chief  Justice  Paxson 
says :  "  It  does  not  appear  to  have  occurred  to  the  defendants 
below  that  the  contract  of  July  26,  1871,  was  ultra  vires  until 
it  became  apparent  that,  by  their  subsequent  modification  of  it, 
they  had  made  a  bad  bargain.  They  then  attempted  to  repudiate 
the  modification  and  fall  back  upon  the  original  agreement  of 
July  26.  Yet,  the  illegality,  if  any  existed,  was  to  be  found 
in  the  original  contract ;  assuming  that  to  be  legal,  the  modi- 
fication of  it  was  equally  so.  We  do  not  think  the  defendants 
are  in  a  position  to  defend  upon  the  ground  of  the  illegality  of 
the  contract." 

Though  we  cannot  agree  with  the  learned  judge  below  that 
the  lease  was  null  and  void,  as  between  the  parties  to  it,  we  do 
not  differ  with  him  as  to  the  dereliction  of  the  lessee,  Langdon, 
and  his  assigns,  in  the  discharge  of  the  obligations  assumed ; 
but,  as  the  penalty  imposed  was  forfeiture,  we  feel  that,  under 
all  the  facts  developed  and  most  carefully  reviewed,  we  ought 
to  mitigate  it.  That  portion  of  the  decree  of  the  court  below 
enjoining  the  collection  of  the  rent  alleged  to  be  due,  by  process 
of  distress,  is  affirmed ;  and  it  is  ordered,  adjudged  and  decreed 
that,  if  on  or  before  July  1,  1900,  the  appellants  pay  the  rental 
due  to  the  appellee,  as  found  by  the  court  below,  to  wit :  $800 
due  December  8,  1899,  and  all  subsequently  accruing  rent,  and 
that  on  or  before  January  1,  1901,  appellants  construct  the 
railroad  and  make  the  connections  contemplated  and  provided 
for  in  the  agreement  of  lease,  the  bill  of  complaint  and  the 
cross-bill  be  dismissed ;  and,  upon  failure  to  so  pay  the  said 
rent,  or  to  so  construct  the  said  railroad  and  make  the  said  con- 
nections, that  thereupon  the  appellants  shall  forthwith  surren- 
der possession  of  the  railroad  property  and  franchises  leased 
and  mentioned  in  said  lease,  unto  the  appellee,  one  half  of  th© 
costs  of  the  proceedings  in  the  court  below  and  on  tliis  appeal 
to  be  borne  and  paid  by  the  appellants  and  the  other  half  by 
the  appellee. 
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Watkins  v.  Moore. 

Conlracl—Consideralion^Cause  of  aclion—AmindmerU, 
In  an  action  of  assumpsit  plaintiffs  averred  in  their  original  statement 
that  having  an  option  on  defendant's  land,  they  did  certain  work  in  testing 
it  for  coal ;  that  tliey  afterwai*ds,  with  others,  took  a  deed  for  the  land 
and  ^ve  a  mortgage  to  secure  the  purchase  money ;  that  subsequently 
defendant  promised  to  pay  them  a  ceitain  sum  in  consideration  of  the  loss 
which  they  had  sustained  in  testing  the  land,  but  that  this  sum  was  not  to 
be  paid  until  defendant  had  collected  the  mortgage.  In  tlie  amended 
statement  it  was  averred  that  the  promise  was  made  in  consideration  that 
plaintiffs  would  render  continuing  services  to  discover  coal.  This  last 
averment  was  not  sustained  by  the  proofs.  The  uncontiudicted  testimony 
for  the  defendant  was  that  another  person  had  advanced  all  the  money 
that  bad  been  expended  in  testing,  and  that  such  person  had  subsequently 
bought  plaintiflTs  interest  in  the  land,  and  had  paid  them  a  sum  more  than 
the  amount  which  they  claimed  from  defendant.  Held,  that  plaintiffs  had 
no  oause  of  action  against  defendant. 

Argued  Feb.  21,  1900.  Appeal,  No.  424,  Jan.  T.,  1899,  by 
defendant,  from  judgment  of  C.  P.  Lackawanna  Co.,  Sept.  T., 
1896,  No.  563,  on  verdict  for  plaintiffs,  in  case  of  William  W. 
Watkins  and  Edward  J.  Williams  v.  Emily  I.  Moore.  Before 
Grebk,  C.  J.,  McCoLLUM,  Mitchell,  Dean  and  Fell,  JJ. 
Reversed. 

Assumpsit  to  recover  for  money  expended  by  plaintiffs  in 
testing  for  coal  on  defendant's  land. 

The  facts  appear  by  the  opinion  of  the  Supi'eme  Court,  and 
by  the  former  report  of  the  case  in  192  Pa.  211. 

Defendant's  points  among  others  were  as  follows : 

1.  That  under  all  the  evidence  in  this  suit,  the  verdict  must 
be  for  the  defendant.  Answer:  I  refuse  this  point  because 
I  will  submit  the  matter  to  you.  [8] 

2.  If  the  jury  believe  that  John  H.  Fellows  paid  the  costs 
of  all  boring  and  prospecting  done  upon  the  property  sold  by 
William  Moore  to  Watkins  et  al.  and  that  Watkins  and  Wil- 
liams each  received  J2,000  as  purchase  money  for  the  interest 
of  each  in  the  property,  the  verdict  of  the  jury  must  be  for 
the  defendant.  Anstcer :  I  cannot  charge  you  as  requested  in 
this  point    The  case  does  not  depend  entirely  on  the  facts 
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stated  in  this  point.  They  are  not  conclusive.  Ton  must 
consider  these  facts  in  connection  with  the  other  testimony. 
As  drawn,  the  point  is  refused.  [9] 

Verdict  and  judgment  for  plaintiff  for  $4,260.     Defendant 
appealed. 

Errors  assigned  among  others  were  (8,  9)  above  instructions, 
quoting  tliem. 

Samuel  B.  Price^  for  appellant. 

Edward  C.  Newconib  and  Charles  L.  Hawley^  for  appellee. 

Opinion  by  Mr.  Chief  Justice  Green,  May  28, 1900: 
When  this  case  was  here  before,  192  Pa.  211,  we  reviewed 
with  minuteness  and  at  considerable  length  the  facts  and  cir- 
cumstances which  it  developed  and  the  several  questions  arising 
upon  the  record.  Upon  an  examination  of  the  testimony  ap- 
pearing on  the  present  record,  taken  upon  the  second  trial,  we 
fail  to  discover  any  material  difference  either  in  the  general 
character  of  the  facts  upon  which  the  plaintiff's  claim  is  founded, 
or  in  the  detailed  testimony  upon  which  a  right  of  recovery  is 
based.  We  do  not  think  that  the  amendment  which  was  al- 
lowed by  the  court  below  makes  any  material  difference  in  the 
aspect  of  the  question  which  was  before  us  on  the  former  hear- 
ing of  the  cause,  and  on  which  we  reversed  the  judgment  The 
original  statement  averred  a  promise  to  pay  Watkins  and  Wil- 
liams $3,000  when  Moore  should  get  the  money  for  the  $20,000 
mortgage  which  he  received  from  the  four  grantees  to  whom 
he  had  made  the  deed,  and  alleged  that  the  promise  was  made 
in  consideration  of  the  losses  they  had  sustained  in  making 
their  expenditures  in  testing  the  lands.  It  was  also  alleged  in 
the  original  statement  that  the  promise  was  made  in  the  spring 
of  the  year  1892,  after  the  deed  for  the  land  had  been  made  to 
the  parties  who  purchased  the  land  from  Fellows.  It  was  also 
fully  set  out  in  the  first  statement  that  the  expenditures  had 
been  made  under  the  original  agreement  made  in  1889,  and 
before  the  deed  of  1890  was  made  to  the  four  grantees  among 
whom  were  Watkins,  Williams  and  Fellows.  The  right  of  re- 
covery was  based  upon  the  promise  alleged  to  have  been  made 
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by  Moore  in  the  spring  of  1892,  to  pay  $3,000  to  Waikins  and 
Williams  on  account  of  the  losses  which  had  been  incurred 
prior  to  the  giving  of  the  deed  of  1890,  in  conducting  their  test- 
ing operations.  In  the  amendment  the  same  promise  to  pay 
$3,000  for  tests  and  explorations  was  averred,  but  without 
the  statement  that  it  was  in  consideration  of  the  losses  and  ex- 
penditures made  under  the  original  agreement.  It  was  how- 
ever declared  both  in  the  original  statement  and  in  the  amend- 
ment ih&t  the  promise  was  not  made  until  after  the  deed  of 
1892  was  executed  and  delivered  to  the  ultimate  purchasers, 
and  there  was  no  averment  in  the  amendment  that  there  were 
two  several,  distinct  and  independent  promises  to  pay  the 
13,000,  while  the  amendment  did  aver  that  the  promise  was 
made  in  consideration  that  Watkins  and  Williams  would  ren- 
der continuing  services  to  discover  coal,  and  no  time  was  stated 
as  to  when  the  continuing  services  were  to  be,  or  were,  rendered, 
except  that  it  was  after  the  deed  of  1890  was  made.  But  on 
the  trial  no  evidence  was  given  to  show  any  different  or  other 
services,  expenditures  or  testing  operations  than  those  for  which 
recovery  was  sought  on  the  first  trial.  It  follows  that  the  same 
considerations  which  affected  the  right  of  recovery  on  the  fii-st 
trial  affected  equally  the  right  of  recovery  on  the  second  trial. 
On  the  first  trial  the  judgment  was  reversed  chiefly  upon  the 
refusal  of  the  court  below  to  affirm  the  second  point  of  the  de- 
fendant, which  was  as  follows:  "If  the  jury  believe  that  John 
H.  Fellows  paid  the  costs  of  all  the  boring  and  prospecting 
done  upon  the  property  sold  by  William  Moore  to  Watkins 
and  WiUiams  and  others,  and  that  Watkins  and  Williams  each 
received  $2,000  as  purchase  money  for  the  interest  of  each  in 
the  property,  the  verdict  of  the  jury  must  be  for  the  defendant." 
This  point  we  held  for  the  reasons  stated  in  our  former  opinion 
should  have  been  affirmed  and  because  it  was  not,  we  reversed 
the  judgment,  sustaining  also  some  few  other  assignments. 
On  the  second  trial  the  same  point  was  presented  in  the  same 
identical  words,  and  the  court  below  refused  to  affirm  it  not- 
withstanding our  decision  and  again  denied  the  point.  The 
reason  given  for  this  action  was  entirely  inadequate  and  alto- 
gether erroneous.  There  was  no  testimony  on  the  second  trial 
which  justified  the  court  in  refusing  the  point  and  it  was  grave 
error  not  to  affii*ra  it.     We  have  examined  the  testimony  given 
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on  the  second  trial  with  much  care  and  can  discover  no  suffi- 
cient reason  for  allowing  a  recovery  on  the  whole  case.  The 
reasons  for  this  conclusion  were  fully  set  forth  in  our  former 
opinion,  but  we  allowed  a  new  venire  upon  the  consideration 
that  there  might  be  other  and  different  testimony  introduced 
which  might  justify  a  verdict  for  the  plaintiff.  But  we  are 
now  convinced  that  there  is  no  such  testimony,  and  we  there- 
fore reverse  the  judgment  upon  both  the  eighth  and  ninth  as- 
signments of  error  and  this  disposes  of  the  case.  It  is  not 
necessary  to  consider  the  other  assignments. 
Judgment  reversed. 
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Winthrop  Company  d.  Clinton. 


Tntsts  and  trustees— SpemUhrift  trust — Will. 

It  is  not  essential  that  a  spendthnft  trust  should  contain  words  provid- 
31  SC  467|ing  specifically  that  the  income  shall  not  be  subject  to  the  debts  or  liabili- 
d^^9  ar«   ^^^^'®^  ^^  '^®  cestui  que  trust. 

363;  The  word  **  support "  in  a  trust  clause  in  a  will  has  a  much  more  limited 
meaning  than  the  woixl  •*  benefit,"  and  a  gift  for  the  •*  support"  of  a  son 
means  a  gift  for  his  personal  or  ph3*sical  subsistence  or  maintenance. 

Testator  gave  his  estate  to  his  executors  to  pay  the  net  income  to  his 
wife  '*  into  her  own  hands  for  her  sepamte  use  and  maintenance  during 
all  the  term  of  her  natui*al  life  "  and  after  her  decease  to  pay  the  net  in- 
come to  his  son  **for  his  use  and  support  for  and  during  all  the  term  of 
his  natural  life,  and  not  to  be  liable  to  anticipation,  and  his  receipt  alone 
to  be  tlie  sole  discharge  "  to  the  tn:^stees.  There  was  a  gift  over  after  the 
son^s  death.    Heldy  that  a  spendthrift  trust  was  created  in  favor  of  the  son. 

Argued  March  19, 1900.  Appeal,  No".  484,  Jan.  T.,  1899,  by 
defendants,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  Sept.  T., 
1897,  No.  19,  in  answers  to  foreign  attachment  in  case  of  Win- 
throp Company  v.  Winfield  A.  Clinton.  Before  Green,  C.  J., 
Dean,  Fell,  Brown  and  Mbstrezat,  JJ.    Reversed. 

Foreign  attachment. 

Rule  for  judgment  on  answers. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court 

Error  assigned  was  in  entering  judgment  against  g^arnishees 
upon  their  answer. 
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John  Q.  Johnson^  with  him  Samuel  M.  Hyneman^  for  appel- 
lants.— The  undoubted  intention  of  the  testator  was  to  protect 
his  son  Winfield  from  his  own  improvidence  and  to  secure  to 
him  an  income  *'  for  his  use  and  support  during  all  the  term  of 
his  natural  life."  He  thus  created  a  spendthrift  trust:  Ke3r8er 
V.  Mitchell,  67  Pa.  473 ;  Stambaugh's  Est.,  185  Pa.  586;  Vaux 
V.  Parke,  7  S.  &  W.  25 ;  Smith  v.  Savidge,  4  Pennypacker,  820. 

R.  Stewart  Smith  and  Charles  JS.  Morgan^  Jr.y  for  appellee. — 
As  Winfield  A.  Cliqton,  under  the  provisions  of  the  will,  can 
go  into  a  court  of  equity  and  demand  of  the  executors  pay- 
ment of  the  income  when  the  same  falls  due,  an  attaching 
creditor  is  entitled  to  whatever  income  is  due  and  payable  to 
the  debtor,  there  being  no  provision  exempting  the  same  from 
execution :  Girard  Life  Ins.  &  Trust  Co.  v.  Chambers,  46  Pa. 
485  ;  King's  Est.,  147  Pa.  410;  Park  v.  Matthews,  36  Pa.  28. 

The  cardinal  rule  for  the  construction  of  wills  is  that  the 
intent  of  the  testator  must  be  gathered  from  the  will  itself. 
Where  the  language  of  the  will  is  clear  and  unambiguous,  a 
doubt  suggested  by  extrinsic  evidence  of  the  testator's  circum- 
stances at  the  time  he  wrote  the  will  cannot  be  permitted  to 
affect  its  construction :  Sponsler's  App.,  107  Pa.  95 ;  Baker  & 
Wheeler's  App.,  115  Pa.  590 ;  Rouser's  Est,  8  Pa.  Superior 
Ct  188;  Thompson  v.  Kaufman,  9  Pa.  Superior  Ct.  805; 
Overman's  App.,  88  Pa.  276. 

Opinion  by  Mr.  Chief  Justice  Green,  May  23, 1900: 
The  whole  question  in  this  case  is,  whether  a  testamentary 
provision  in  the  will  of  a  father  in  favor  of  a  son  is  to  be 
treated  as  a  spendthrift  trust,  so  as  to  defeat  the  claim  of  an 
attaching  creditor  of  the  son  to  the  income  of  the  fund  in  ques- 
tion. The  words  of  the  will  upon  which  the  controversy  arises 
are  a  part  of  the  fifth  clause  which  disposes  of  the  residue  of 
the  testator's  estate.  After  providing  that  the  executors  shall 
let  and  demise  all  the  real  estate,  and  in^st  all  the  personal 
estate  upon  good  securities,  the  will  directs  the  executora  to 
hold  all  the  net  proceeds  of  the  income  in  trust,  "  to  pay  the 
whole  net  income  thereof  quarter  yearly  to  my  said  beloved 
wife,  Louisa  A.  Clinton,  into  her  own  hands  for  her  separate 
use  and  maintenance  during  all  the  term  of  her  natural  life  and 
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not  to  be  liable  to  anticipation  and  her  receipt  alone  to  be  the 
sole  discharge  to  my  said  trustees,  and  from  and  immediately 
after  the  decease  of  my  said  wife  Louisa  A.  Clinton  then  my 
said  trustees  and  the  survivors  and  survivor  shall  pay  said  net 
income  quarter  yearly  unto  my  son  Winfield  A.  Clinton  for  his 
use  and  support  for  and  during  all  the  term  of  his  natural 
life  and  not  to  be  liable  to  anticipation,  and  his  receipt  alone 
to  be  the  sole  discharge  to  my  said  trustees,  and  from  and 
immediately  after  the  decease  of  my  said  son  Winfield  A.  CHn- 
ton  then  my  said  trustees  and  the  survivors  and  survivor  shall 
pay  said  net  income  quarter  yearly  unto  Blanche  Clinton  (the 
present  wife  of  said  Winfield  A.  Clinton)  if  she  be  then  living 
for  her  use  and  support  during  all  the  term  of  her  natural  life 
and  not  to  be  liable  to  anticipation,  and  her  receipt  alone  to  be 
the  sole  discharge  to  my  said  trustees  and  after  the  decease  of 
my  said  wife  and  both  the  said  Winfield  A.  Clinton  and  Blanche 
Clinton  his  present  wife,  then  in  trust  to  pay  over,  assign,  grant 
and  convey  the  whole  principal  of  my  said  residuary  estate 
unto  the  lawful  child  or  children  of  my  said  son  Winfield  A. 
Clinton  by  his  said  present  wife  Blanche  Clinton  who  may  be 
then  living  and  their  lawful  issue  in  equal  shares  as  tenants  in 
common." 

The  testator,  Edwin  Clinton,  died  in  September,  1892,  and 
his  widow,  Louisa  A.  Clinton,  died  in  January,  1896.  The  son, 
Winfield  A.  Clinton  is  still  living  and  the  present  proceeding 
is  an  attachment  in  execution  upon  a  judgment  obtained  by 
the  plaintiff  against  the  said  Winfield  A.  Clinton,  November  27, 
1897,  for  $1,576.48.  Interrogatories  having  been  served  upon 
the  executors  as  garnishees,  they  answered,  saying  that  they 
had  in  their  hands  at  the  time  of  making  answer  $1,664.73,  as 
income  held  by  them  as  trustees  under  the  will,  but  that  they 
ai*e  advised  and  informed  that  the  said  income  was  held  as  a 
spendthrift  trust  in  favor  of  the  said  Winfield  A.  Clinton  and 
is  not  subject  to  attachment  or  execution  for  his  debts  or  lia- 
bilities. The  learned  court  below  held  that  the  income  of  the 
fund  was  the  absolute  property  of  Winfield  A.  Clinton,  and 
was  not  protected  as  a  spendthrift  trust  from  the  claims  of  his 
creditors,  and  awarded  a  judgment  against  the  garnishees,  from 
which  judgment  the  present  appeal  is  taken.     We  are  unaUe 
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to  agree  with  this  decision  of  the  court  below  for  reasons  which 
are  of  convincing  force  to  our  minds. 

It  must  be  observed  that  the  provision  in  favor  of  the  ces- 
tui que  trust,  Winfield  A.  Clinton,  is  one  of  three  provisions, 
all  of  a  similar  character,  and  manifestly  intended  to  accomplish 
the  same  purpose.  They  are  all  dispositions  of  the  same  fund, 
to  wit :  the  net  income  of  the  residuary  estate,  and  it  cannot  be 
doubted  that  the  animating  purpose  of  the  whole  was  the  sup- 
port and  maintenance  during  their  respective  lives  of  (1)  the 
testator's  widow ;  (2)  Wintield  A.  Clinton,  his  son,  and  (3) 
Blanche  Clinton  the  wife  of  his  said  son.  Each  of  these  bene- 
ficiaries was  in  turn  to  be  supported  during  life  by  the  use  of 
this  income.  The  importance  of  this  consideration  is  to  show 
that  there  was  a  common  piu'pose  moving  tlie  mind  of  the  testa- 
tor to  provide  a  means  of  physical  subsistence  for  each  of  these, 
his  natural  beneficiaries,  during  the  whole  of  their  respective 
lives.  So  far,  therefore,  as  the  ultimate  determination  of  the 
question  depends  upon  the  intention  of  the  testator  to  accom- 
plish this  definite  object,  it  may  be  assumed  that  this  was  his 
sole  motive  and  purpose.  As  will  be  hereafter  seen  this  intent 
is  always  regarded  by  the  courts  as  an  important  factor  in  the 
contention,  and  in  some  cases,  as  a  controlling  feature,  when 
the  usual  words  to  create  a  spendthrift  trust  are  entirely  absent 
from  the  will. 

But  in  addition  to  this  general  indication  of  the  testator's 
intent  let  us  give  our  attention  to  the  precise  language  of  the 
will  creating  the  trust.  Recurring  to  the  fifth  clause  of  the 
will,  we  find  that  as  to  the  first  beneficiary,  the  widow,  the  pro- 
vision is  "  to  pay  the  whole  net  income  thereof  quarter  yearly 
to  my  said  beloved  wife  Louisa  A.  Clinton,  into  her  own  hands 
for  her  separate  use  {\nd  maintenance  during  all  tlie  term  of 
her  natural  life  and  not  to  be  liable  to  anticipation  and  her  re- 
ceipt alone  to  be  the  sole  discharge  of  my  said  trustees."  We 
think  it  will  hardly  be  contended  that  this  provision  in  favor  of 
the  widow  was  not  adequately  protected  against  the  claims  of 
any  creditora  she  might  have.  But  without  elaborating  that 
subject,  the  immediately  following  provision,  and  it  is  part  of 
the  same  sentence,  is,  "  and  from  and  immediately  after  the  de- 
cease of  my  said  wife  Louisa  A.  Clinton,  then  my  said  trustees 
and  the  survivors  and  survivor  shall  pay  said  net  income  quar- 
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ter  yearly  unto  my  son  Winfield  A.  Clinton  for  his  use  and 
support,  for  and  during  all  the  term  of  his  natural  life,  and  not 
to  be  liable  to  anticipation,  and  his  receipt  alone  to  be  the  sole 
discharge  to  my  said  trustees."  The  only  difference  between 
this  provision  and  the  one  immediately  previous  in  favor  of  the 
wife,  is,  that  the  latter  contains  the  words  "  into  her  own  hands 
for  her  separate  use  and  maintenance,"  and  in  the  second  pro- 
vision in  favor  of  the  son  the  words  are  *'  unto  my  son  Winfield 
A.  Clinton  for  his  use  and  support."  But  a  payment  "  into 
the  hands "  of  his  wife  is  precisely  the  same  thing  in  every 
legal  sense  as  a  payment  "  unto  my  son  Winfield  A.  Clinton." 
And  the  words  "  separate  use  and  maintenance,"  of  his  wife 
have  no  different  meaning  than  the  words  "  use  and  support "  of 
his  son.  The  third  provision  for  the  son's  wife  is  in  the  same 
words,  "  use  and  support."  Now,  not  only  for  the  purpose  of 
fixing  a  testamentary  intent  by  the  use  of  words  of  similar  mean- 
ing, but  for  the  more  important  purpose  of  fixing  such  intent 
by  the  general  meaning  of  the  word  employed  in  the  son's  case, 
to  wit :  ''support,"  let  us  determine  its  meaning,  and  hence  the 
testator's  meaning,  by  ascertaining  the  received  meaning  of  the 
word  in  geneml  use.  The  word  "  maintenance,"  in  the  wife's 
case,  speaks  for  itself,  and  needs  no  interpretation.  The  word 
"  support "  is  defined  by  Worcester  as,  "  Sustenance ;  .main- 
tenance; subsistence;  sustentation ;  livelihood;  living."  The 
same  lexicographer  defines  the  word  "  maintenance  "  as  **  sup- 
ply of  the  necessaries  of  life ;  sustenance ;  subsistence ;  liveli- 
hood; support."  In  24  Am.  &  Eng.  Ency.  of  Law,  p.  706, 
the  woid  "  support "  is  thus  defined :  "  Support.  The  word  sup- 
port is  generally  used  to  mean  articles  for  the  sustenance  of 
the  family,  as  food,"  etc.  Among  the  authorities  cited  in  the 
footnotes  is  this :  "  In  a  devise,  a  direction  to  '  provide  a  good 
and  sufficient  support '  to  the  wife  of  the  testator's  son  was  con- 
strued to  mean  such  sum  as  is  proper  for  a  mother  and  the  head 
of  a  family  having  the  fortune  and  station  held  by  her  husband 
and  her  children :  Jacobus  v.  Jacobus,  20  N.  J.  Eq.  49."  In 
Anderson's  Dictionary  of  Law,  p.  994,  the  word  is  defined 
thus,  "  support,  sustenance ;  maintenance." 

The  writer  has  been  more  particular  as  to  the  meaning  of 
this  word  than  he  would  otherwise  have  l>een,  because  the  rul- 
ing of  the  court  below  was  based  principally  upon  the  decision 
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of  this  court  in  the  case  of  Girard  Life  Ins.  &  Trust  Co.  v. 
Chambers,  46  Pa.  485,  where  the  income  was  directed  to  be  paid 
over  to  the  cestui  que  trust  "  for  his  own  use  and  benefit."  Now 
the  word  "  benefit "  is  a  much  broader  word  than  ''  support," 
and  has  no  such  limited  meaning  as  the  latter  word.  It  is  thus 
defined  in  Worcester,  "Advantage;  gain;  profit;"  and  its  man- 
ifest signification  is  anything  that  works  to  the  advantage  or 
gain  of  the  recipient.  With  this  meaning  a  fund  which  is  to 
be  paid  to  a  cestui  que  trust  for  his  own  use  and  benefit  \&  ab- 
solutely his  own,  as  was  held  in  the  case  referred  to,  and  therein 
lies  the  difference  between  that  case  and  this.  There  wei-e  also 
other  elements  in  that  case  which  affected  the  decision,  but 
which  are  not  present  here. 

Having  thus  ascertained  that  the  testator  meant  that  the  net 
income  now  in  question  was  to  be  paid  to  his  son  "  for  his  use 
and  support,"  and  that  this  necessarily  imports  that  his  son 
shall  be  constantly  provided  during  his  whole  life  with  the 
means  to  obtain  for  himself  those  things  whicli  are  essential  to 
his  personal,  physical  subsistence,  the  way  is  made  quite  clear 
to  a  ready  solution  of  the  question  under  considemtion,  and  to 
an  easy  review  of  tlie  decisions  of  this  court  on  this  subject. 
For  instance  if  the  income  is  to  be  paid  to  the  cestui  que  trust 
for  his  personal,  physical  support  and  maintenance,  it  is  mani- 
fest that  if  it  is  made  subject  to  the  claims  of  creditors,  the 
whole  plan  and  purpose  of  the  testator  is  frustrated.  It  is 
too  clear  for  argument  that  he  could  not  possibly  have  in- 
tended that  the  means  of  subsistence  which  he  had  thus  pro- 
vided for  his  son,  should  be  subject  to  seizure  by  his  creditors, 
thus  depriving  not  only  himself,  but  his  wife  and  family  of  the 
necessary  means  of  living.  It  is  not  essential  that  a  spend- 
thrift trust  should  contain  words  providing  specifically  that 
the  income  shall  not  be  subject  to  the  debts  or  liabilities  of  the 
cestui  que  trust,  and  this  appears  by  a  number  of  the  decided 
cases.  Stambaugh's  Estate,  135  Pa.  585,  was  a  remarkable  in- 
stance of  the  absence  of  any  such  words,  or  of  any  of  the  words 
ordinarily  used  to  create  a  spendthrift  trust.  The  present  case 
is  infinitely  stronger  in  all  its  features  than  that.  The  words 
of  the  will  were,  "And  from  the  other  aforesaid  dividend  share 
of  my  estate  all  the  just  debts  and  claims  that  I  have  and  hold 
against  my  son  Moses  Stambaugh  are  to  be  subtracted  from  the 
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same,  and  the  balance  thereof  is  to  be  placed  in  the  hands  of 
Henry  Shaffer  of  Jackson  township,  whom  I  hereby  appoint  trus- 
tee for  to  hold  the  said  sum  for  my  son  Moses  Stambaugh.  The 
said  Henry  Shaffer  is  to  pay  the  interest  yearly  accruing  from  the 
same  to  my  son  Moses  Stambaugh,  after  deducting  taxes  and 
necessary  expenses,  and  after  the  death  of  my  son  Moses  Stam- 
baugh, I  bequeath  the  principal  to  the  heirs  of  my  son  Moses 
Stambaugh  share  and  share  alike."  It  will  be  seen  that  in  the 
words  used  to  designate  the  interest  that  Moses  Stambaugh 
should  have  in  the  income,  there  is  not  a  word  which  derogates 
in  the  least  degree  from  an  absolute  ownership  of  the  money 
to  be  paid  him.  Chief  Justice  Paxson  delivering  the  opinion 
said :  "  Is  this  a  spendthrift  trust  ?  It  may  be  admitted  that  it 
lacks  some  of  the  usual  provisions  of  such  a  paper,  notably  the 
absence  of  any  clause  protecting  the  income  from  attachment, 
etc.  If  however  we  can  gather  from  the  will  itself,  and  from 
the  light  of  the  circumstances  surrounding  the  testator,  at  the 
time  he  made  it,  that  his  intent  was  to  create  a  spendthrift 
trust,  such  intent  ought  not  to  be  defeated  because  his  convey- 
ancer blundered.  .  .  .  When  we  come  to  examine  this  will 
we  find  that  as  to  several  of  the  legatees,  children  of  deceased 
sons,  the  legacies  are  given  absolutely.  This  is  so  even  as  to 
the  females  whose  shares  a  testator  is  more  likely  to  place  in 
trust  than  those  of  male  legatees.  But  when  it  comes  to  the 
shares  of  his  two  sons,  Nathaniel  and  Moses,  he  places  their 
shares  in  trust  in  precisely  the  same  terms.  We  have  no  con- 
cern with  Nathaniel's  share,  and  it  is  referred  to  incidentally 
in  ascertaining  the  intent  of  the  testator.  The  latter  had  cer- 
tainly some  object  in  creating  this  trust  for  Moses.  What  was 
it  ?  We  do  not  think  tbe  answer  diflScult.  The  mere  fact  of 
the  gift  only  of  the  income,  and  the  interposition  of  a  trustee 
implies  distrust  of  his  son.  ...  He  was  providing  for  an  in- 
solvent son ;  and  in  view  of  the  circumstances  surrounding 
him  at  the  time,  who  can  doubt  that  he  intended  this  as  a 
spendthrift  trust?  This  intent  is  not  to  be  set  aside  because  it 
is  not  clearly  expressed  by  his  scrivener."  Nearly  all  of  the 
foregoing  language  is  applicable  to  the  present  case.  The  tes- 
tator gave  the  other  shares  of  his  estate  directly  to  his  other 
children.  He  certainly  had  a  purpose  in  giving  this  son's 
share  in  trusty  and  for  his  support  during  the  whole  of  his  life. 
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The  only  theory  consistent  with  the  provision  in  favor  of  tliis 
son,  and  also  with  the  very  words  of  the  trust,  is  that  he  in- 
tended to  provide  a  permanent  means  of  support  for  his  son 
and  his  family,  so  that  they  could  not  be  deprived  of  it  by  any 
creditors,  or  by  any  persons  claiming  by  way  of  anticipation. 
And  this  intent  is  much  strengthened  also  by  the  provision 
that  his  son's  receipt  alone  shall  be  a  discharge  to  the  trustees. 
He  certainly  did  not  mean  that  the  receipt  of  an  attaching  cred- 
itor should  be  a  dischai-ge.  For  all  these  reasons  and  otliers 
that  could  easily  be  assigned  we  are  clearly  of  opinion  that  the 
testator  intended  to  create  a  spendthrift  trust  for  the  protection 
of  his  son. 

The  case  of  King's  Estate,  147  Pa.  410,  so  much  relied  upon 
both  by  the  court  below  and  appellee's  counsel,  has  not  the 
least  analogy  to  the  present  case.  The  question  of  spendthrift 
trust  was  not  involved  in  tlie  case  and  it  was  only  referred  to 
incidentally  as  a  proposition  that  could  not  be  applied  to  sup- 
port the  trust  in  tiiat  way.  This  was  very  obvious  because 
the  will  provided  that  the  whole  income  should  be  paid  directly 
and  unconditionally  to  the  wife  without  qualification  or  i-estric- 
tion.  Of  course  there  was  nothing  to  limit  her  absolute  owner- 
ship, and  there  was  also  no  feature  of  the  will  creating  a  spend- 
thrift trust  or  making  any  provision  against  creditors  or 
incurring  debt^. 

But  the  case  of  Smith  v.  Savidge,  4  Pennjrpacker,  320,  is  a 
very  strong  authority  in  support  of  a  spendthrift  trust  in  the 
case  at  bar.  There  the  provision  was,  "My  son  Levy  is  to 
have  %2,000.00  out  of  my  estate  before  a  distribution  is  made, 
and  I  do  appoint  my  son  George  as  a  committee  for  my  son 
Levy  to  take  charge  of  all  of  his  money  and  pay  him  the  inter- 
est, or  so  much  of  the  principal  that  will  give  him  a  comfortable 
support,  and  after  his  death  then  his  estate  shall  be  equally 
divided  between  all  his  children."  This  court  held  that  neither 
the  principal  nor  the  interest  of  the  bequest  to  Levy  was  liable 
to  attachment  by  his  creditors.  In  distinguishing  the  case 
from  Park  v.  Matthews,  36  Pa.  28,  and  Girard  Life  Ins.  & 
Trust  Co.  V.  Chambers,  supra,  we  said,  **  For  here  as  we  have 
just  shown,  the  expressed  intention  is  the  support  of  the  donee 
and  for  that  reason  both  the  principal  and  interest  are  to  be 
used."     This  was  an  interpretation  of  the  word  "support" 
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which  is  direct  authority  for  our  present  ruling  upon  the  mean- 
ing of  the  same  word. 

In  Vaux  V.  Parke,  7  W.  &  S.  25,  the  trust  was,  **  to  pay 
the  rents,  issues  and  profits,  interest  and  income  arising  there- 
from into  the  proper  hands  of  my  son  James,  or  to  such  peiBon 
or  persons,  as  he  by  any  order  in  writing,  may  for  that  purpose 
appoint."  There  was  a  proviso  that  the  trustees  might  in  their 
discretion  convey  the  estate  to  the  son  in  fee  simple.  It  was 
held  that  the  will  created  a  good  spendthrift  trust  against  tiie 
claims  of  creditors.  Sergeant,  J.,  delivering  the  opinioii, 
said :  ^^  Settlements  of  this  kind  by  parents  on  their  children 
have  been  of  constant  occurrence,  and  much  property  has 
thus  been  adjusted  by  will  or  deed.  No  case  has  ever  decided 
that  a  trust  of  this  description  can  be  annihilated  by  an  execu- 
tion against  the  cestui  que  trust." 

In  conclusion  it  is  only  necessary  to  say  that  it  would  be 
utterly  impossible  to  furnish  continuing  "support"  for  ibe 
whole  life  of  a  cestui  que  trust,  out  of  an  annual  income  fond, 
if  that  fund  is  to  be  held  subject  to  the  claims  of  creditors 
who  may  at  any  time  take  jit  from  him  by  means  of  adversary 
proceedings.  Is  is  therefore  a  necessary  inference  that  the  tes- 
tator had  no  such  intent  in  this  case,  and  hence  it  follows  that 
his  purpose  was  to  establish  a  spendthrift  trust  in  favor  of  his 
son.     The  assignment  of  error  is  sustained. 

The  judgment  is  reversed  and  judgment  is  now  entered  in 
favor  of  the  defendants,  garnishees,  upon  their  answer  filed, 
the  costs  to  be  paid  by  the  plaintiff. 
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Vollmer  v.  Simon. 

Judgment— Marking  judgment  to  use—Evidencer^Competency  of  wit- 
ness— Party  dead. 

Where  the  record  of  a  judgment  against  two  defendants  shows  that  the 
judgment  had  been  marked  to  the  use  of  a  son  of  one  of  the  defendants 
in  the  latter^s  lifetime,  and  the  evidence  of  disinterested  parties  shows  that 
the  judgment  was  marked  to  the  use  of  the  son  to  keep  it  alive,  and  that 
the  father  was  not  indebted  to  the  son,  the  son  cannot  avail  himself  of  the 
judgment.  In  such  a  case,  the  father  being  dead,  the  son  is  not  a  com- 
petent witness. 

Argued  March  20, 1900.  Appeal,  No.  24,  Jan.  T.,  1900,  by 
defendant,  from  decree  of  C.  P.  No.  2,  Phila.  Co.,  Dec.  T.,  1897, 
No.  1114,  on  bill  in  equity,  in  case  of  Matthew  VoUmer  and 
John  F.  Pole,  executors  of  Frederick  Simon,  Sr.,  deceased,  v. 
Frederick  Simon,  Jr.  Before  Geeen,  C.  J.,  Dean,  Fell, 
Brown  and  Mestrezat,  J  J.    Affirmed. 

Bill  in  equity  to  compel  defendant  to  mark  a  judgment  to 
another  person  for  the  use  of  plaintiffs.     Before  Wiltbank,  J. 

From  the  record  it  appeared  that  on  September  13,  1893,  a 
judgment  was  entered  in  the  court  of  common  plea^  No.  4,  of 
Philadelphia  county,  by  Joseph  F.  Porter  against  Frederick 
Simon,  Sr.,  and  William  Simon.  In  May,  1896,  Porter  required 
payment  of  the  judgment,  and  William  Simon  alleging  liis  in- 
ability to  pay,  Frederick  Simon,  Sr.,  paid  the  same  with  interest 
and  costs.  He  was  advised  by  his  attorney  not  to  have  the 
judgment  satisfied  but  to  have  it  marked  to  the  use  of  some 
one  in  whom  he  had  confidence  in  order  to  enable  him  to  secure 
payment  from  William  Simon.  It  was  accordingly  marked  to 
the  use  of  his  son,  Frederick  Simon,  Jr.  Frederick  Simon,  Sr., 
having  died,  lus  executors  filed  a  bill  in  equity  against  Fred- 
erick Simon,  Jr.,  praying  that  he  assign  the  judgment  for  the 
use  of  the  plaintiffs.  The  answer  of  the  defendant  alleged  that 
the  judgment  was  marked  to  his  use  in  considemtion  of  a  debt 
due  him  for  services  rendered  in  negotiating  a  sale  of  real  estate 
for  his  father.  The  other  facts  in  the  case  appear  by  the  opin- 
ion of  the  Supreme  Court. 

A  decree  was  entered  in  accordance  with  the  prayer  of  the 
bilL 
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Error  assigned  was  in  not  dismissing  the  bill. 

W.  Horace  Hepburn^  witli  him  Joseph  A.  RohhinSy  for  appel- 
ant. 

E.  ffunn  Hanson^  for  appellees. 

Opinion  by  Mb.  Chief  Justice  Gbben,  May  23, 1900 : 
It  is  beyond  all  question,  upon  testimony  entirely  uncontra- 
dicted, that  the  judgment  in  controversy  was  marked  to  the 
use  of  the  defendant,  upon  the  advice  of  counsel  merely  to 
place  it  in  that  position  for  the  protection  of  Frederick  Simon, 
Sr.,  who  had  paid  the  judgment  debt  being  the  debt  of  Wil- 
liam Simon,  the  codefendant  in  the  judgment.  The  testimony 
proves  most  conclusively,  that  the  defendant  was  not  con- 
sulted in  regard  to  the  tiunsaction ;  that  he  had  no  knowledge 
of  it  until  after  the  death  of  his  father;  and  it  is  certainly  true 
that  there  is  no  lawful  testimony  in  the  case  to  prove  that  the 
judgment  was  marked  to  the  use  of  the  defendant,  in  consider- 
ation of  any  indebtedness  of  the  defendant's  father  to  him. 
His  own  assertion  to  such  effect  is  of  no  account  whatever,  as 
he  was  utterly  incompetent  to  testify  on  that  subject,  and  his 
testimony  to  create  such  proof  was  objected  to  on  the  ground 
of  his  incompetency  and  was  rejected  by  the  court  The  fact 
that  he  made  such  a  statement  surreptitiously  and  without  legal 
sanction,  in  the  course  of  his  examination  on  other  subjects  is 
nothing  better  than  a  fraud  upon  the  court,  and  is  of  course 
not  entitled  to  the  least  consideration.  It  was  properly  rejected 
by  the  court  in  the  ultimate  disposition  of  the  case,  and  the 
cause  is  to  be  determined  without  any  reference  to  it.  But 
there  was  a  still  more  serious  objection  to  the  defendant's  testi- 
mony on  this  subject.  It  was  not  credible,  it  was  not  believed 
by  the  learned  court  below,  and  it  is  not  believed  by  this  court 
It  is  simply  impossible  to  read  the  testimony  of  Mr.  John  Adams 
who  acted  as  counsel  for  Frederick  Simon,  Sr.,  in  conducting 
the  transaction  which  resulted  in  marking  the  Porter  judgment 
to  the  use  of  Frederick  Simon,  Jr.,  and  was  a  perfectly  disin- 
terested witness,  and  give  any  credence  to  the  story  set  up  by 
ihe  defendant  that  the  transfer  was  made  in  payment  of  a  debt 
owing  to  the  defendant  by  his  father.    After  the  witness  had 
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stated  all  the  circumstances  as  to  how  the  transfer  came  to  be 
made,  showing  conclusively  that  neither  Frederick  Simon,  Jr., 
nor  any  interest  or  claim  of  his,  had  anything  to  do  with  the 
transfer,  or  that  any  knowledge  of  it  was  communicated  to  him, 
and  that  he  was  simply  designated  by  his  father  to  receive  the 
transfer  and  hold  the  legal  title  to  the  judgment  in  trust  for 
his  father,  he  was  asked  to  state  distinctly  the  object  and  pur- 
pose of  the  transfer.  He  testified  in  reply  thus :  **  The  object 
of  doing  that  was  to  take  care  of  the  interest  of  Frederick  Si- 
mon, Sr. ;  it  was  never  imderstood  or  thought  that  Frederick 
Simon,  Jr.,  had  any  interest  in  this  at  all,  any  beneficial  interest ; 
merely  that  he  held  as  it  were,  the  title  for  his  father,  because 
the  father  did  not  wish  to  appear  on  the  record  as  satisfying  a 
judgment,  or  satisfying  an  obligation,  which  William  Simon 
owed  him,  and  he  wanted  to  lyeep  that  alive  as  an  evidence  of 
the  debt."  The  other  testimony  for  the  plaintiffs,  as  to  what 
took  place  after  the  death  of  Frederick  Simon,  Sr.,  when  the 
defendant  was  informed  of  the  transfer  of  the  judgment  to  him, 
is  highly  corroborative  of  the  testimony  of  Mr.  Adams,  and  the 
confused  and  contradictory  testimony  of  the  defendant  himself, 
as  to  when  he  first  knew  of  the  transfer  also  confirmed  strongly 
the  testimony  of  Mr.  Adams.  He  was  asked  by  his  own  coun- 
sel :  *^  Q.  Mr.  Adams  has  testified  that  at  the  time  this  release 
Mras  drawn  you  came  to  his  oflBce  and  did  not  seem  to  know 
that  this  judgment  had  been  marked  to  your  use,  is  that  cor- 
rect? A.  Yes,  sir.  Q.  That  you  did  not  seem  to  know  that 
this  judgment  was  marked  to  your  use ;  that  you  did  not  know ; 
is  that  correct?  A.  That  I  did  not  know  it?  Q.  Yes. 
A.  Well  Mr.  Adams  told  me  it  was.  .  .  .  Q.  Mr.  Adams  has 
said  that  when  you  called  upon  him,  after  your  father's  death, 
that  you  said  that  you  did  not  know  that  it  had  been  marked 
to  your  use;  is  that  correct?     A.  I  don't  know." 

He  afterwards  said  that  Adams  told  him  that  the  judgment 
was  transferred  for  him,  that  his  father  had  given  him  the 
judgment  instead  of  money,  that  he  could  not  pay  the  money. 
But  Mr.  Adams  being  called  in  rebuttal  most  positively  and  em- 
phatically denied  that  any  such  conversation  had  taken  place. 
He  said,  "  Nothing  of  that  kind  was  said  whatever.  Mr.  Simon 
knew  nothing  at  all  about  this  judgment  when  he  came  to  the 
office  until  I  had  explained  it  to  him."    It  is  not  necessary  to 


Digiti 


ized  by  Google 


484  VOLLMER  v.  SIMON. 

Opinion  of  the  Court.  [196  Pa. 

pursue  the  discussion.  The  findings  of  fact  by  the  learned 
court  below  were  clearly  justified  by  the  testimony.  The  con- 
clusions of  law  also  were  manifestly  correct,  and  the  decree 
made  was  entirely  just  and  proper  in  every  respect.  The  as- 
signments of  error  are  dismissed. 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the  ap- 
pellant. 


Krug's  Estate. 

Contract^Antenuptial  agreement — Evidence, 

A  husband  will  not  be  peimitted  to  participate  in  his  deceased  wife^s 
estate,  where  four  disinterested  witnesses  testify  to  declarations  of  the 
husband  at  different  times,  that  thera  was  an  antenuptial  contract  between 
him  and  his  wife  that  neither  should  claim  nor  receive  any  part  of  the 
estate  of  the  one  who  died  first,  and  it  fuither  appears  that  at  the  time  of 
their  marriage  the  husband  and  wife  were  advanced  in  life,  and  that  the 
wife  continued  to  manage  her  own  estate  until  her  death. 

i  Argued  May  16, 1900.     Appeal,  No.  170,  Jan.  T.,  1900,  by 

John  Krug,  from  decree  of  O.  C.  York  Co.,  sustaining  excep- 

,  tions  to  auditor's  report  in  the  estate  of  Agnes  Krug,  deceased. 

\  Before,  Green,  C.  J.,  McCollum,  Mitchell,  Dean  and  Mbs- 

TBEZAT,  JJ.     Affirmed. 

Exceptions  to  auditor's  report. 

The  facts  appear  by  the  opinion  of  Bittekger,  P.  J.,  which 
was  as  follows : 

The  exceptions  are  to  the  award  by  the  auditor  to  John 
[  Krug,  the  surviving  husband  of  testatrix,  $3,938.99,  the  one 

»  half  of  the  net  amount  for  distribution,  which  sum  should  have 

^  been  awarded  to  legatees  named  in  the  wilL 

The  exceptants,  legatees  named  in  the  last  will  and  testament 
of  the  decedent,  set  up  before  the  auditor  an  alleged  ante- 
nuptial contract  between  the  testatrix,  Agnes  Krug,  and  John 
Krug,  her  husband,  claiming  against  the  will,  by  which  agree- 
ment the  said  John  Krug  is  estopped  and  barred  from  claiming 
and  receiving  any  portion  of  her  estate. 
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We  think  the  auditor  is  clearly  in  error  in  deciding  that  the 
evidence  does  not  legally  establish  the  antenuptial  contract, 
as  claimed  by  the  legatees.  Four  disinterested  witnesse^s,  Ab- 
diel  McKonley,  Henry  L.  Keagy,  Ida  Myers  and  Harry  L.  My- 
ers, clearly  testify  that  John  Krug,  the  claimant,  declared  and 
admitted  in  their  presence,  at  different  times,  that  there  was  a 
contract  between  him  and  his  wife  that  neither  should  claim  nor 
receive  any  part  of  the  estate  of  the  one  who  died  fii-st. 

McKonley  was  present  at  Harry  L.  Keagy's  when  John  Krug 
said  in  their  presence,  almost  two  years  ago,  that  there  was 
such  a  contract  between  him  and  his  wife.  Mr.  David  Forry, 
who  is  deceased,  and  who  was  also  present,  remarked  to  him 
that  he  ought  to  have  a  written  contract  to  the  same  effect,  and 
then  John  Krug  said,  "  Honest  people  don't  need  any  papers, 
their  words  is  good  enough."  In  the  conversation  the  fact 
that  a  Mr.  and  Mrs.  Miller,  rich  people  who  had  married,  had  a 
written  contract,  was  referred  to.  In  this  convei-sation  the  par- 
ticulars are  fully  stated,  and  the  testimony  bears  the  impress 
of  truth.  The  conversation  referred  to  by  the  witnesses  Ida 
Myers  and  Harry  L.  Myers  occurred  in  Lancaster  county  at 
their  home,  on  the  wedding  trip  of  John  and  Agnes  Krug,  in 
the  fall  of  the  year  1891.  They  were  both  present.  Mrs.  Ida 
Myers  testifies :  The  conversation  commenced  about  "  trouble 
with  wills."  Mrs.  Krug  said  that  she  and  her  husband  had  a 
contract  before  they  were  married,  that  his  property  was  to  go 
to  his  children  and  her  property  was  to  go  to  her  brothers.  She 
appealed  to  her  husband  to  say  if  her  statement  was  not  correct 
and  he  answered,  "  Yes." 

Harry  L.  Myers,  her  husband,  corro}x)rates  her  in  her  testi- 
mony, except  that  he  did  not  remember  when  Mrs.  Krug  said 
the  contract  was  made,  but  he  said  he  supposed  before  the 
marriage. 

As  against  this  testimony,  which  need  not  be  quoted  at  length, 
John  Krug  makes  a  sweeping  denial  that  these  converaations 
or  either  of  them,  took  place  in  the  presence  of  the  parties 
testifying  to  the  same.  He  swears  he  did  not  make  any  of  the 
declarations  and  admissions  referred  to. 

While  the  witnesses  for  the  legatees  are  not  interested,  John 
Krug  is  a  highly  interested  witness,  though  competent  to  tes- 
tify in  his  own  behalf.    He  is  contradicted  by  these  four  wit- 
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nesses.    Besides,  the  circumstances  in  the  case  are  confirma- 
tory of  the  testimony  of  the  witnesses  for  the  legatees. 

Here  are  aged  people  with  separate  estates,  his  a  large  one 
of  about  #50,000,  entering  into  matrimony.  Under  the  circum- 
stances, what  were  the  probabilities  in  regard  to  the  acts  of  tlie 
parties  relating  to  their  said  separate  estates  ?  The  probabili- 
ties are  that  the  parties,  especially  John  Krug  with  his  large 
estate,  would  be  anxious  to  secure  it  for  his  children,  and  that 
the  antenuptial  contract,  admitted  by  him  in  the  conversations 
held  at  the  time  stated  by  the  witnesses,  was  entered  into  by 
the  parties  before  the  marriage. 

The  auditor  has  found  as  facts,  to  which  findings  of  fact  there 
are  no  exceptions,  that  the  testatrix  had  substantially  the  same 
amount  of  property  at  the  time  of  her  marriage  to  John  Krug 
that  she  had  at  the  time  of  her  death ;  that  she  continued  to  keep 
it  in  the  bank  she  was  doing  business  with  before  her  said  mar- 
riage, a  different  bank  from  that  which  John  Krug  did  business, 
and  of  which  he  acted  as  director. 

He  was  a  director  of  the  First  National  Bank  of  Hanover, 
and  she  exercised  control  over  her  estate,  as  she  did  before  her 
marriage,  and  continued  her  deposits  with  the  Hanover  Sav- 
ing Fund  Society,  as  she  also  had  done  prior  to  her  marriage. 

These  facts  found  by  the  auditor  are  most  consistent  with 
the  keeping  and  management  of  the  separate  estate  of  the  par- 
ties by  themselves  respectively,  and  the  agreement  that  neither 
was  to  claim  out  of  the  estate  of  the  one  who  should  first  die. 

The  great  preponderance  of  testimony,  consisting  of  the  dec- 
larations and  admissions  of  John  Krug  and  the  other  facts 
and  circumstances,  clearly  establish  to  our  satisfaction  an  ante- 
nuptial contract  as  contended  for  by  the  legatees  named  in  the 
will  of  Agnes  Krug,  deceased,  sufficient  to  estop  and  exclude 
John  Krug  from  participating  in  this  distribution. 

This  contract  is  proven  by  evidence  quite  similar  to  that  in 
Gackenbach  v.  Brouse,  4  W.  &  S.  546,  which  has  never  been 
questioned. 

The  auditor  seems  to  have  been  influenced  to  decide  against 
the  execution  and  existence  of  said  contract  on  the  authority  of 
Hunt's  Appeal,  100  Pa.  590,  in  which  it  is  held  that  the  exist- 
ence of  an  oral  antenuptial  agreement  should  not  be  found 
save  upon  clear  and  convincing  proof. 
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We  do  not  understand  that  case  to  exact  a  higher  degree  of 
proof  to  establish  such  a  contract,  than  is  required  legally  to 
establish  any  other  matter  or  thing  which  is  the  subject  of  ju- 
dicial inquiry.  In  the  last  case  referred  to  the  children  of  a 
decedent,  by  a  former  marriage,  attempted  to  set  up  an  ante- 
nuptial contract  to  prevent  the  widow  from  receiving  her  share 
out  of  her  deceased  husband's  estate.  The  courts  have  ever 
jealously  guarded  the  rights  of  married  women  and  widows. 
In  their  distress  they  pre-eminently  require  aU  proper  protec- 
tion by  the  courts,  and  it  is  not  singular  that  when  an  attempt 
was  made  in  that  case,  to  exclude  the  widow  from  any  share  of 
her  husband's  estate,  that  the  court  should  have  required  more 
than  a  slight  preponderance  of  testimony — such  testimony  as 
would  be  satisfactory  when  considered  with  the  counter-testi- 
mony— to  find  and  sustain  the  antenuptial  contract  relied  upon 
by  the  heirs  of  the  husband  against  his  widow. 

Admissions  of  parties  against  interest  are  always  admissi- 
ble in  evidence,  and  when  satisfactorily  proven,  as  in  this  case, 
will  carry  great  weight  in  the  determination  of  a  case.  '*  In- 
deed it  is  always  competent  to  prove  what  a  party  says  against 
his  interest,  about  the  matter  in  controversy :  "  Shirley  v.  Shir- 
ley, 69  Pa.  267.  In  the  case  under  consideration  as  in  Gacken- 
bach  V.  Brouse,  supra,  the  declarations  and  admissions  of  the 
husband  are  the  only  available  proof. 

Mr.  Justice  Paxson  in  Tieman  v.  Binns,  92  Pa.  248,  aptly 
says :  "  I  see  no  reason  why  the  law  should  regard  with  disfavor 
an  antenuptial  contract,  especially  where,  as  here,  it  was  en- 
tered into  by  parties  each  of  whom  was  advanced  in  years,  with 
separate  children  and  separate  estates.  Persons  so  situated  do 
not  usually  act  from  mere  impulse,  or  contract  without  consid- 
eration. Such  family  arrangements  in  many  instances  recon- 
cile differences,  and  avoid  unpleasant  disputes.  Where  they 
are  free  from  fraud,  there  is  no  reason  why  they  should  not  be 
enforced."    See  also  Lant's  Appeal,  95  Pa.  279. 

Here  Mrs.  Krug  had  no  children  but  brothers  and  sisters. 
It  is  well  decided  that  the  subsequent  marriage  is  itself  suffi- 
cient consideration  for  the  contract.  The  measure  of  proof  is 
the  same  established  and  recognized  in  other  cases.  It  must  be 
clear  and  satisfactory,  and  such  we  have  found  it  to  be  in  this 
case. 
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And  now,  April  26,  1900,  we  sustain  the  exceptions  and  set 
the  report  of  the  auditor  aside. 

Error  assigned  was  the  decree  of  the  court. 

Oeorge  E.  Neff^  with  him  Henry  C.  Niles^  for  appellant. — 
If  the  rule  that  an  antenuptial  agreement  should  not  be  found 
except  upon  clear  and  convincing  proof  has  any  applicability 
at  all,  it  surely  must  prevent  the  establishment  of  such  a  con- 
tract upon  any  such  uncertain  foundation  of  evidence  as  is  re- 
lied upon  in  this  case :  Hunt's  App.,  100  Pa.  590. 

Nevin  M.  Wanner^  with  him  George  S.  Schmidt,  for  appel- 
lees.— Antenuptial  contracts  and  marriage  settlements  are  not 
contrary  to  the  policy  of  the  law,  but  on  the  contrary  are  fa- 
vored by  the  courts.  They  need  not  be  in  writing  and  no  spe- 
cial form  of  words  or  technical  expression  is  necessary  to  give 
them  effect.  If  the  intention  of  the  parties  can  be  ascertained, 
the  courts  will  enforce  the  contract,  in  any  available  manner 
Tiernan  v.  Binns,  92  Pa.  248 ;  Talbot  v.  Calvert,  24  Pa.  327 
Frank's  App.,  59  Pa.  190;  Sterry  v.  Arden,  1  Johns.  Ch.  261 
Wood  V.  Jackson,  8  Wend.  (N.  Y.)  10;  Roberts  v.  Roberts, 
22  Wend.  140 ;  Lant's  App.,  95  Pa.  279 ;  Jones's  App.,  62  Pa- 
327  :  Premt  v.  Wilson,  103  U.S.  22;  Barnes  v.  Black,  193  Pa. 
447 ;  Huziard  v.  Trego,  35  Pa.  9 ;  Taylor  v.  Gould,  67  Pa.  152; 
Allen  V.  McMasters,  3  Watts,  181 ;  Hoak  v.  Hoak,  5  Watts, 
80;  Harrisburg  Bank  v.  Tyler,  3  W.  &  S.  373 ;  Simons  v.  Vul- 
can Oil,  etc.,  Co.,  61  Pa.  202 ;  Wolf  v.  Studebaker,  65  Pa. 
459. 

Declarations  and  acts  of  a  party  to  the  cause  against  interest 
are  always  evidence,  without  reference  to  the  time  when  made 
or  done:  Marshall  v.  Sheridan,  10  S.  &  R.  268;  Helfrich  v. 
Stem,  17  Pa.  143;  Galbraith  v.  Green,  13  S.  &  R.  85;  Schall 
V.  Miller,  5  Whar.  156;  Shirley  v.  Shirley,  59  Pa.  267;  Wiley 
V.  Christ,  4  Watts,  196;  Frank's  App.,  59  Pa.  190;  Jones's 
App.,  62  Pa.  327;  6  Pepper  &  Lewis's  Digest  of  Decisions, 
95-88;  Perret  v.  Perret,  184  Pa.  131;  Wilson  v.  Wilson, 
137  Pa.  281;  Hester  v.  Com.,  85  Pa.  157;  McClenkan  v.  Mc- 
Millan, 6  Pa.  367 ;  Com.  v.  Kenney,  12  Mete.  237 ;  Mattocks 
V.  Lyman,  16  Vt  120. 
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Peb  Curiam,  May  29, 1900 : 

The  question  in  controversy  in  this  case  was  eminently  a 
question  of  fact,  to  wit :  whether  an  antenuptial  parol  agree- 
ment was  made  between  the  testatrix  and  her  husband  in  refer- 
ence to  their  separate  estates.  The  testimony  was  all  in  parol 
and  the  auditor  was  of  opinion  that  it  was  not  suflSciently  clear 
and  convincing  to  satisfy  his  mind  as  to  the  fact  of  its  having 
been  made.  The  learned  court  below  was  of  a  different  opinion 
and  held  that  the  evidence  was  sufficient  to  establish  the  con- 
tract and  a  decree  to  that  effect  was  accordingly  made.  After 
a  careful  consideration  of  the  testimony  we  agree  with  the  court 
and  not  with  the  auditor.  The  opinion  sets  forth  fully  the 
views  of  the  court  upon  the  testimony  and  the  legal  conclu- 
sions which  follow  and  we  aflSrm  the  decree  thereon. 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the 
appellant. 


Stouch  V.  Zeigler. 

Will — Heirs^Issue-^Estate  tail^Rule  in  Shelley^ s  case^Devise. 

Testatrix  devised  an  interest  in  real  estate  in  equal  parts  to  iier  three 
sisters,  E.,  A.  and  C.  "  and  to  their  heirs."  She  further  directed  that  if 
C.  "  should  die  without  issue  her  share  shall  be  divided  amongst  the  sur- 
viving legatees  named."  Held,  that  C.  took  an  estate  tail  converted  into 
a  fee  by  the  Act  of  April  27,  1866,  P.  L.  368. 

Argued  May  16, 1900.  Appeal,  No.  154,  Jan.  T.,  1900,  by 
defendants,  from  judgment  of  C.  P.  York  Co.,  April  T.,  1900, 
No.  61,  on  case  stated  in  case  of  Augusta  C.  Stouch  et  al.  v. 
Elmer  C.  Zeigler  et  al.  Before  Gbeen,  C.  J.,  McCollum, 
Mitchell,  Dean  and  Mbstbezat,  JJ.    Afl&rmed. 

Case  stated  to  determine  title  to  real  estate. 

The  facts  appear  by  the  opinion  of  Bittengeb,  P.  J.,  which 
was  as  follows : 

The  counsel  for  the  parties  have  agreed  upon  the  following 
case  stated  for  the  opinion  of  the  court : 
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Now,  to  wit :  March  19,  1900,  it  is  hereby  agreed  by  and  be- 
tween the  parties  to  the  above  suit,  that  the  following  case  be 
stated  for  the  opinion  of  the  said  court,  in  the  nature  of  a 
special  verdict,  in  which  the  following  facts  are  admitted  by 
the  parties  hereto,  viz : 

1.  That  on  December  19,  1899,  the  above  named  plain- 
tiffs by  their  agreement  in  writing  bearing  said  date  agreed 
"  that  they  the  said  parties  of  the  first  part  shall  and  will  on 
January  20,  1900,  by  good  and  lawful  deed,  grant,  convey  and 
assure  to  the  said  Elmer  C.  Zeigler,  and  Edward  P.  Stair, 
their  heirs  and  assigns  (in  fee  simple)  and  deliver  to  them  pos- 
session thereof,  all  that  certain  lot  of  ground  situate  on  the 
southern  side  of  Market  street,  in  the  city  of  York,  in  the  state 
of  Pennsylvania,  bounded  on  the  north  by  said  Market  street, 
on  the  east  by  property  formerly  belonging  to  the  Spangler  es- 
tate, on  the  south  by  Mason  alley,  and  on  the  west  by  property 
of  John  H.  Small.  Said  lot  having  a  width  of  thirty-two  feet, 
more  or  less,  and  extending  the  same  width  230  feet  to  the 
aforesaid  alley."  In  consideration  whereof,  the  said  defendants, 
Elmer  C.  Zeigler  and  Edward  P.  Stair,  then  and  there  agreed 
in  and  by  said  written  agreement,  to  pay  to  said  parties  of  the 
first  part  thereto,  viz:  to  the  above  named  plaintiffs,  their 
heirs,  executors  or  administrators  upon  delivery  of  the  afore- 
said deed  for  said  premises,  on  January  20,  1900,  the  sum  of 
$9,000,  for  said  lot  of  ground. 

2.  That  on  March  17, 1900,  the  said  plaintiff  tendered  to  the 
defendants  above  named,  a  deed  for  said  premises  from  George 
Spahn,  trustee  appointed  by  the  orphans*  court  of  York  county, 
Pennsylvania,  to  sell  the  same  to  said  defendants,  purporting  to 
convey  the  same  to  the  said  defendants  in  fee  simple,  as  provided 
for  in  said  above  mentioned  agreement,  which  said  deed  the  said 
defendants  then  and  there  refused  to  accept  or  to  pay  for  said 
premises,  denjdng  that  the  same  conveyed  to  them  a  title  to 
said  premises  in  fee  simple  as  stipulated  for  in  said  agreement 

3.  The  plaintiff's  title,  tendered  to  the  defendants  by  the  deed 
of  said  trustee,  was  acquired  as  follows :  Howard  E.  Wants, 
late  of  said  city  of  York,  deceased,  died  September  11,  1892, 
seized  in  his  demesne  as  of  fee,  of  said  above  described  prem- 
ises, free  of  all  incumbrances,  known  as  lot  No.  102  E^t  Ma^ 
ket  street,  York,  Pennsylvania, 


Digiti 


ized  by  Google 


STOUCH  V.  ZKIGLER.  491 

1900.]  Opinion  of  Court  below. 

Said  testator  by  his  last  will  and  testament,  duly  probated  in 
the  ofiSce  of  the  register  of  wiUs  of  York  county,  Pennsylvania 
(a  copy  of  which  is  hereto  attached  and  made  part  of  this  case 
stated),  devised  said  premises  as  follows,  to  wit : 

(1)  To  his  father  and  mother  "  during  their  joint  lives  or 
the  life  of  the  sui-vivor  of  them."  Both  parents  were  deceased 
before  the  making  of  the  above  mentioned  agreement  for  the 
sale  of  said  premises. 

(2)  "  At  their  death  ....  the  one-fourth  part  to  my  wife 
Arabella,  for  and  during  her  life  or  widowhood,  and  at  her 
death  or  marriage,  to  my  children  in  equal  portions."  Testa- 
tor's wife  Arabella  is  still  living  and  unmarried ;  also  the  fol- 
tewing  children,  viz:  Edgar  H.  Wantz,  who  is  of  age,  and 
Florence  A.  Wantz,  who  is  a  minor,  having  for  her  guardian, 
John  Fahs. 

(8)  "  And  the  remaining  three-fourths  of  said  house  and  lot 
of  ground  I  give  and  devise  in  equal  parts  to  my  three  sisters, 
Emma  Stine,  Augusta  C.  Stouch  and  Carrie  S.  Wantz,  and  to 
their  heirs."  Two  of  these  three  legatees  are  living  and  of  age, 
viz:  Augusta C.  Stouch,  married  to  George  W.  H.  Stouch, and 
Canie  Wantz  married  to  John  A.  Brillinger.  The  third,  Emma 
Stine,  and  Alexander  Stine,  her  husband,  are  both  deceased, 
leaving  to  survive  them  the  following  children,  all  of  whom  are 
of  full  age,  viz:  Estella  E.  Stine,  who  is  unmarried,  Paul  W. 
Stine,  whose  wife  is  Laura  Stine,  William  F.  Stine,  whose  wife 
is  Effie  E.  Stine,  and  George  W.  Stine  whose  wife,  Calista  Stine, 
is  a  lunatic,  and  Bertha,  whose  husband  is  Edward  Hamme. 

(4)  "If  the  said  Carrie  should  die  without  issue,  I  direct 
that  her  share  shall  be  divided  amongst  the  surviving  legatees 
named."  Said  Came  Wantz  (now  Brillinger)  has  one  minor 
child  living,  viz :  David  Fahs  Biillinger,  having  no  guardian. 

4.  That  Calista  Stine,  wife  of  George  W.  Stine,  one  of  the 
plaintiffs,  was  a  lunatic  at  and  before  the  date  of  the  execu- 
tion of  said  agreement  for  the  sale  of  said  premises  and  still  re- 
mains such. 

That  said  George  W.  Stme  on  February  21, 1900,  filed  his  pe- 
tition in  the  court  of  common  pleas  of  York  county  for  the  ap- 
pointment of  three  persons  to  inquire  into  the  insanity  of  lus 
said  wife,  Calista,  whereupon  the  said  court  appointed  three 
proper  persons  for  said  purpose,  who,  upon  due  notice  to  the 
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lunatic  and  a  blood  relation  of  here,  after  due  inquiry  and  ex- 
amination into  her  said  insanity  and  after  a  pereonal  exami- 
nation of  heraelf,  reported  to  said  court  that  they  found  her 
to  be  a  lunatic  without  lucid  intervals  and  incapable  of  the 
management  of  her  own  pereon  or  estate,  which  report  was  on 
March  4,  1900,  duly  confirmed  by  said  court.  And  the  said 
George  W.  Stine  was  then  and  there  by  said  court  appointed 
trustee  of  said  Calista  Stine  and  by  decree  of  said  court  as  well 
as  by  the  several  acts  of  assembly  in  such  case  made  and  pro- 
vided, was  duly  authorized  and  empowered  to  dispose  of  and 
sell  all  her  right,  title  and  interest  in  the  above  described 
premises  as  by  reference  to  said  proceedings  in  said  court  will 
more  fully  appear. 

6.  That  on  March  12, 1900,  the  above  named  plaintiffs,  to- 
gether with  John  Fahs,  guardian  of  said  Florence  A.  Wantz, 
and  George  W.  Stine,  as  trustee  of  said  Calista  Stine,  his  wife, 
they  being  all  of  the  legatees  and  all  parties  interested  in  said 
above  described  real  estate,  or  having  any  interest  therein, 
vested  or  contingent,  present  or  future,  presented  their  peti- 
tion to  the  orphans'  court  of  said  county  praying  said  court 
to  appoint  George  Spahn  trustee  for  the  sale  of  said  real  estate 
and  to  grant  an  order  of  sale  directing  said  trustee  to  sell  said 
premises  at  private  sale  to  Elmer  C.  Zeigler  and  Edward  P. 
Stair  for  the  sum  of  $9,000  and  to  convey  the  same  to  said  pur- 
chasere  in  fee  simple  clear  of  all  incumbrances  and  divested  of 
and  discharged  from  all  contingent  interests,  remaindefs  or 
reversions  therein  in  favor  of  any  of  said  petitionere ;  where- 
upon the  said  court  after  a  full  hearing  of  said  mattera,  being 
of  the  opinion  that  said  sale  would  be  for  the  best  interests  of 
all  parties  interested  in  any  manner  in  said  real  estate,  on  said 
March  12,  1900,  appointed  said  George  Spahn  trustee,  and 
granted  said  order  of  sale  as  prayed  for  in  said  petition  upon 
said  trustee  giving  bond  duly  approved  by  the  court,  condi- 
tioned for  the  faithful  discharge  of  his  duties,  which  was  then 
and  there  done  by  him. 

6.  That  the  time  originally  fixed  in  said  agreement  for  the 
delivery  of  said  deed  to  the  defendants  and  the  payment  of  the 
purchase  money  of  the  said  premises  was  extended  by  the  par- 
ties hereto  to  the  date  of  tender  of  said  deed  as  above  set  forth, 
and  that  if  the  said  trustee's  deed  tendered  to  the  defendants 
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on  March  17,  1900,  be  held  by  the  court  to  convey  to  the  de- 
fendants a  title  in  fee  simple  to  the  premises  above  described, 
as  provided  for  in  said  agreement  of  December  19, 1899,  it  shall 
have  the  same  effect  as  if  tendered  on  the  date  originally  fixed. 

If  the  court  shall  be  of  the  opinion  that  under  the  provisions 
of  the  will  of  Howard  E.  Wantz,  deceased,  and  under  the  pro- 
ceedings had  in  said  court  constituting  George  W.  Stine  trus- 
tee of  Calista  Stine,  his  wife,  and  under  the  proceedings  had 
in  the  orphans'  court  of  said  county,  authorizing  George  Spahn, 
trustee  aforesaid,  to  convey  the  above  described  premises  to  the 
defendants,  that  said  deed  for  the  premises  above  described,  as 
tendered  by  said  George  Spahn,  trustee,  to  the  above  named 
defendants,  conveyed  to  and  vested  in  them  a  good  and  inde- 
feasible title  to  said  premises  in  fee  simple  as  provided  for  in 
said  agreement,  tlien  judgment  to  be  entered  for  the  plaintiffs 
and  against  the  defendants  for  the  sum  of  $9,000  with  costs  of 
suit.  Otherwise  judgment  to  be  entered  for  the  defendants 
with  costs  of  suit,  with  right  to  either  party  to  sue  out  a  writ 
of  error  to  the  Supreme  Court. 

Two  questions  are  raised:  First,  whether  the  proceedings 
whereby  Calista  Stine  was  found  and  declared  a  lunatic  and 
the  acts  of  her  husband  as  her  trustee  in  signing  and  joining 
in  the  petition  for  an  order  of  sale  of  real  estate  in  question  is 
effective  in  bariing  said  Calista  Stine,  the  lunatic  wife's  claim 
to  dower  in  her  husband's  interest  and  estate  in  said  premises, 
in  the  event  of  her  surviving  her  husband,  George  W.  Stine. 
Second,  is  the  estate  of  Carrie  Wantz,  now  Brillinger,  under 
the  terms  of  the  will  of  her  brother,  Howard  Wantz,  deceased, 
a  fee ;  and  is  the  title  tendered  to  the  defendants  by  the  deed 
mentioned,  a  good  and  indefeasible  title,  in  fee  simple,  as  pro- 
vided for  in  the  agreement  of  sale  of  the  real  estate  described 
in  the  said  deed? 

We  find  that  the  proceedings  of  the  court,  by  commission, 
under  the  provisions  of  the  Act  of  October  28, 1851,  P.  L.  1852, 
725,  sec.  7,  were  regular,  and  that,  therefore,  any  right  of  dower 
in  Calista  Stine  or  which  she  might  hereafter  have  in  the  prem- 
ises, will  be  barred  by  the  acceptance  of  the  deed  and  payment 
of  the  purchase  money,  by  Elmer  C.  Zeigler  and  Edward  P. 
Stair,  the  defendants  in  the  case  stated. 

As  to  the  second  question,  as  to  what  estate  Carrie  Wantz, 
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now  Brillinger,  has  in  the  share  in  the  real  estate  devised  to 
her,  we  are  of  the  opinion  that  her  estate  is  an  indefeasible  fee 
simple  estate. 

The  language  of  the  will  is:  "And  the  remaining  three- 
fourths  of  said  house  and  lot  of  ground  I  give  and  devise  in 
equal  parts  to  my  three  sisters,  Emma  Stine,  Augusta  Stouch 
and  Carrie  Wantz  and  to  their  heirs ;  if  the  said  Carrie  Wantz 
should  die  without  issue,  I  dii-ect  that  her  share  shall  be  divided 
among  the  surviving  legatees  named." 

In  Eichelberger  v.  Bamitz,  9  Watts,  447,  it  is  decided  that 
if  a  devise  is  made  to  one  in  fee,  and  "if  he  die  without  issue," 
or  for  want  of  issue  or  without  leaving  issue,  then  over  to 
another  in  fee,  the  estate  of  the  first  taker  is  a  fee  tail,  which, 
if  he  have  issue,  passes  to  them  ad  infinitum  by  descent  as  ten- 
ants in  tail,  and  the  entailment  may  be  barred  by  a  deed  exe- 
cuted and  acknowledged  for  that  purpose. 

"  The  exceptions  to  the  application  of  the  genei-al  rules  are 
either  in  cases  of  personal  estate,  in  which  the  construction  is 
more  liberal  in  favor  of  executory  devises,  or  when  the  time 
at  which  the  devise  over  is  to  take  effect,  is  expressly  or  im- 
pliedly limited  to  a  particular  period,  within  a  life  or  lives  in 
being,  and  twenty-one  years  after;  as  where  the  contingency 
is,  if  the  first  taker  die  without  issue  before  arriving  at  twenty- 
one,  or  if  he  die  unmarried  and  without  issue,  or  if  he  die  with- 
out leaving  issue  behind  him,  or  living  at  the  time  of  his  decease, 
or  if  the  devise  over  be  of  life  estate,  which  implies  necessarily, 
that  such  devise  over  may  outlive  the  first  estate ;  in  all  these 
cases,  the  testator  has  been  considered  as  meaning  a  failure  of 
issue  within  a  fixed  period,  and  not  an  indefinite  failure  of  issue. 
But  without  some  such  circumstances  to  distinguish  the  case,  it 
must  be  considered  as  falling  within  the  particular  cases  of  the 
same  kind  already  decided,  as  well  as  the  general  course  of 
reasoning  adopted  by  the  judges  in  analogous  cases." 

The  case  above  cited  stands  as  unshaken  authority  in  Penn- 
sylvania :  Hackney  v.  Tracy,  137  Pa.  63 ;  Grimes  v.  Shirk, 
169  Pa.  74. 

It  is  said  in  these  cases  the  words  "  die  without  issue  "  or 
other  equivalent  expressions  occurring  in  a  devise,  impart  a 
general  and  indefinite  failure  of  issue  and  an  estate  tail  in  the 
first  taker.    In  Hackney  v.  Tracy,  supra,  it  is  said  in  the  opinion 
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of  the  Supreme  Court:  "We  have  repeatedly  said  that  the 
case  of  Eichelberger  v.  Bamitz  has  never  been  shaken,  and  it 
is  certainly  the  law  of  this  state  at  the  present  time.  There 
have  undoubtedly  been  ca^es  in  which  we  have  held  that  where 
language  somewhat  similar  was  used,  the  failure  of  issue, 
upon  which  the  estate  of  the  first  taker  was  to  determine,  was 
a  definite  and  not  an  indefinite  failure  of  issue ;  but,  in  all  of 
these  cases  some  particular  reasons,  founded  upon  the  language 
of  the  will  indicating  that  the  testator  intended  a  definite  failure 
of  issue,  controlled  the  decision.  It  was  contended  for  the  ap- 
pellants that  such  a  reason  exists  in  the  present  case,  in  the  fact 
that  the  limitation  over  is  to  the  sister  Mary,  by  name,  and  that 
she,  being  a  living  person  at  the  death  of  the  testator,  a  definite 
failure  of  issue  must  have  been  intended,  and  that  such  a  limi- 
tation was  not  too  remote  to  sustain  an  executory  devise.  There 
are  cases  in  which  such  a  fact  is  held  important,  in  connection 
with  other  considerations,  but,  standing  alone,  it  is  clearly  not 
sufficient,  as  has  been  held  in  many  of  the  cases.  Tims,  in 
Eichelberger  v.  Bamitz  the  limitation  over  was  to  the  testator's 
*  other  three  children,  Adam  and  Anna  Mary  and  Susanna.' 
They  were  the  testator's  own  children,  and  were  specifically 
named  as  second  takers,  which  might  be  well  urged  against  the 
failure  of  issue  being  regarded  as  indefinite ;  yet  it  was  so 
held." 

Of  the  cases  cited  by  the  defendants'  counsel  the  devise  in 
Nickolson  v.  Bettle,  57  Pa.  384,  was  held  to  be  an  executory 
devise,  because  the  woi*d  "  surviving  "  was  used  showing  the 
intention  of  the  testator  to  mean  a  definite  failure  of  issue  at 
the  death  of  his  sons. 

In  Taylor  v.  Taylor,  63  Pa.  481,  the  estate  was  held  to  be  an 
estate  for  life,  remainder  to  her  children  in  fee,  because  the 
word  "  children  "  was  used  in  connection  with  "  issue  "  in  the  will. 

For  the  same  reason  in  Robins  v.  Quinliven,  79  Pa.  333,  the 
devisee  was  held  to  take  an  estate  only  for  life,  because  in  the 
language  used  in  the  will,  the  word  "  issue  "  meant  children. 

In  Smith  v.  Coyle,  83  Pa.  242,  the  fee  was  held  to  be  vested 
in  the  children  or  issue  of  the  first  taker,  because  it  appeared 
from  the  language  used  in  the  will,  that  a  definite  failure  of 
issue  was  meant. 

So  in  Parkhurst  V.  Harrower,  142  Pa.  432,  the  estate  was  held  to 
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be  a  life  estate  in  the  son,  because  the  words  "  issue  "  and  "  child- 
ren "  were  used  in  the  will  synonymously.  These  cases  are  all 
brought  within  the  exceptions  recognized,  where  the  words  **  die 
without  issue  "  are  held  not  to  mean  an  indefinite  failure  of 
issue,  because  the  will  as  construed  by  the  court  showed  that 
the  testator  meant  a  definite  and  not  an  indefinite  failure  of 
issue. 

Here  there  is  nothing  in  the  will  to  show  that  the  testtitor 
meant  a  definite  failure  of  issue,  to  bring  this  devise  within 
any  of  the  recognized  exceptions. 

This  case  is  ruled  by  a  long  line  of  decisions  which  it  is  not 
necessary  to  cite,  ending  in  the  recent  cases  of  Flick  v.  Forest 
Oil  Co.,  188  Pa.  317,  and  Palethoip  v.  Palethorp,  194  Pa.  408. 

Furthermore,  the  fact  is  that  the  devise  over,  on  the  deatii 
of  Carrie  Wantz  (now  Brillinger)  without  issue,  is  to  the  sur- 
viving legatees  named,  that  is  to  Emma  Stine  and  Augusta 
Stouch  or  their  children.  They  have  all  by  their  own  act  or 
tLat  of  the  guardians  joined  the  other  parties  in  interest  in  tiie 
petition  for  the  order  of  sale,  and  they  will,  therefore,  be  for- 
ever estopped  from  denying  the  validity  of  the  sale.  Upon  their 
receiving  and  releasing  for  their  shares,  and  standing  by  and 
permitting  Carrie  Wantz  (now  Brillinger)  to  receive  and  re- 
lease for  her  share  of  the  proceeds  in  the  premises,  they  and 
those  claiming  under  them,  must  stand  forever  concluded  from 
questioning  the  title  of  the  purchasers,  the  defendants,  and 
their  hell's  and  assigns :  Wilson  v.  Bigger,  7  W.  &  S.  Ill ; 
Johnson  v.  Fritz,  44  Pa.  449 ;  Maple  v.  Kussart,  53  Pa.  348. 
In  this  last  case  it  is  decided  that  the  rule  applies  to  judicial 
sales  such  as  this :  Jacoby  v.  McMahon,  174  Pa.  133. 

The  estate  vested  in  Carrie  Wantz,  now  Brillinger,  in  the 
real  estate  devised  to  her,  under  the  decisions,  is  an  estate  tail 
converted  into  a  fee  by  the  Act  of  April  27,  1855,  P.  L.  368, 
the  first  section  of  which  is  as  follows :  "  That  wherever  here- 
after by  any  gift,  conveyance  or  devise  an  estate  in  fee  tail 
would  be  created  according  to  the  existing  laws  of  this  state, 
it  shall  be  taken  and  construed  to  be  an  estate  in  fee  simple,  and 
as  such  shall  be  inheritable  and  freely  alienable." 

For  the  reasons  stated,  we  are  of  opinion  that  the  deed  tend- 
ered to  the  defendants  by  George  Spahn,  trustee  to  sell  the 
premises  described  in  the  agreement  and  deed,  conveys  to  and 
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vests  in  them  a  good  and  indefeasible  title  in  fee  simple,  in  and 
to  the  premises  mentioned  and  described  therein. 

And  now,  March  31,  1900,  we  find  in  favor  of  the  plaintiflfs 
and  against  the  defendants  in  this  case  for  the  sum  of  $9,000, 
with  costs  of  suit,  and  we  enter  judgment  accordingly. 

Error  asiigned  was  the  judgment  of  the  court. 

Horace  Keeset/^  for  appellants,  cited  Haldeman  v.  Haldeman, 
40  Pa.  29;  Middleswarth  v.  Blackmore,  74  Pa.  414 ;  Nicholson 
V.  Settle,  57  Pa.  384 ;  Taylor  v.  Taylor,  63  Pa.  481. 

Nevin  M.  Wanner^  for  appellee,  cited  Eichelberger  v.  Bamitz, 
9  Watts,  447;  Lawrence  v.  Lawrence,  106  Pa.  335;  Ray  v. 
Alexander,  146  Pa.  242 ;  Robinson's  Est.,  149  Pa.  418;  Flick 
V.  Forest  Oil  Co.,  188  Pa.  317 ;  Palethorp  v.  Palethorp,  194 
Pa.  408;  Reimer  v.  Reimer,  192  Pa.  671. 

Per  Curiam,  May  29, 1900 : 

The  opinion  of  the  learned  court  below  contains  all  that  is 
necessary  to  be  said  in  support  of  the  conclusion  arrived  at  and 
we  do  not  feel  that  we  can  add  anything  of  consequence  to  it. 
We  aflSrm  the  judgment  upon  the  opinion  filed. 

Judgment  affirmed. 


Bentley's  Estate. 

Executors  and  administratora— Advances  by  executor. 
An  exeeator  who  claims  for  advances  must  establish  his  standing  by 
settling  an  account. 

Executors  and  administrators— Statute  of  Hmitations^Advances  by  exec- 
utorsSettling  an  account. 

Where  an  executor  advances  his  own  money  to  pay  the  debts  of  the 
decedent,  and  such  payment  is  made  in  good  faith  and  in  relief  of  the  es- 
tate, the  statute  of  limitations  does  not  begin  to  run  against  him  until 
he  has  stated  an  account.  Where  an  executor  pays  a  debt  of  the  estate 
the  presumption  is  that  he  pays  with  the  money  of  the  estate,  and  if  he 
uses  his  own,  his  position  as  a  creditor  depends  upon  the  state  of  his  ao- 
oount,  and  cannot  be  determined  until  that  is  settled. 
Vol.  cxcvi— 32 
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Argued  March  13, 1900.  Appeal,  No.  809,  Jan.  T.,  1899,  by 
Lizzie  J.  B.  Waller,  executrix,  from  decree  of  O.  C.  Lycoming 
Co.,  dismissing  exceptions  to  auditor's  report  in  estate  of  Ben- 
jamin S.  Bentley,  deceased.  Before  McCollum,  Mitchell, 
Dean,  Fell  and  Bbown,  JJ.    Reversed. 

Exceptions  to  report  of  J.  L.  Meredith,  Esq.,  auditor. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Errors  assigned  were  in  dismissing  exceptions  to  auditor's 
report. 

Addison  Candor^  with  him  (7.  La  Rue  Munson  and  B.  Stewart 
Bentley^  for  appellant. — To  preserve  an  estate  from  great  loss 
the  personal  representatives  may  in  good  faith  advance  money 
and  will  be  protected  in  such  advancement,  and  the  orphans' 
court  wiU  see  that  they  are  reimbursed  on  settlement  of  their 
accounts :  Mustin's  Est.,  188  Pa.  544. 

H.  T.  AmeSy  of  Ames  ^  Hammond^  with  him  John  Q-.  Bead' 
ing  and  Robert  F.  Allen^  for  appellee. — ^A  legatee  has  the  right 
to  plead  the  statute  of  limitations :  Hoch's  App.,  21  Pa.  280 ; 
Yorks's  App.,  110  Pa.  69 ;  Kittera's  Est,  17  Pa.  416 ;  Hitter's 
App.,  23  Pa.  95. 

The  plea  of  the  statute  of  limitations,  by  analogy,  may  be 
set  up  in  the  orphans'  court  precisely  as  in  a  court  of  law: 
Yorks's  App.,  110  Pa.  69;  Keyser's  App.,  124  Pa.  80 ;  Irwin's 
Est.,  133  Pa.  1. 

The  payment  out  of  his  own  funds  by  an  executor  of  a  debt 
of  his  testator  gives  the  executor  a  right  of  action  against  his 
testator's  estate  for  money  paid,  and  entitled  said  executor  to 
subrogation  to  the  rights  of  the  creditor  paid,  but  such  action 
must  be  brought  or  such  subrogation  obtained  by  proceedings 
within  six  years  of  the  payment  of  the  money,  or  the  right  in 
either  case  is  lost :  Rittenhouse  v.  Levering,  6  W.  &  S.  190 ; 
Fink  V.  Mahaffey,  8  Watts,  884  ;  Allegheny  Valley  R.  R.  Co.  v. 
Dickey,  131  Pa.  86 ;  Bank  of  Penna.  v.  Potius,  10  Watts,  148; 
Hibbs  V.  Rue,  4  Pa.  348. 

Opinion  by  Mr.  Justice  Mitchell,  July  11, 1900: 
Benjamin  S.  Bentley  died  in  1882,  leaving  an  estate  known 
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to  be  heavily  in  debt,  and  subsequently  shown  to  have  been  in 
fact  insolvent.  The  principal  debt  was  for  the  purchase  money 
of  land,  which  he  had  bought  from  one  Kirby  in  1878  giving 
for  it  a  series  of  twenty  bonds  payable  each  year  in  succession 
with  interest  and  secured  by  a  mortgage  on  the  land,  with  a 
clause  that  the  whole  should  become  due  on  default  of  any  of 
the  annual  payments.  The  price  was  beyond  the  market  value, 
but  was  paid  upon  Bentley's  expectation  of  a  rise  in  value 
from  special  circumstances  not  necessary  to  discuss.  This  ex- 
pectation was  shared  by  his  executors  and  his  heirs,  and  there- 
fore when  the  next  bond  fell  due  and  the  estate  was  without 
funds  to  pay  it,  George  G.  Waller,  one  of  the  executors,  ad- 
vanced the  money  from  his  own  funds.  This  he  continued  to 
do  until  he  had  paid  six  of  the  bonds.  He  died  in  1888  and 
the  appellant  is  his  executrix.    . 

Subsequently  the  other  executors  settled  with  the  mortgagee 
obtained  a  cancellation  of  the  outstanding  bonds,  and  in  1894 
filed  an  account  showing  the  balance  now  in  question  for  dis- 
tribution. Appellant  as  executiix  of  Waller  presented  a  claim 
for  his  advances  to  the  estate,  but  the  learned  auditor  rejected 
it,  on  the  ground  that  no  account  of  his  administration  in  the 
Bentley  estate  having  been  filed  by  Waller  or  his  executrix,  the 
latter  was  not  in  position  to  sustain  any  claim  against  the  es- 
tate. For  this  he  relied  upon  Blank's  Appeal,  8  Grant,  192,  and 
in  so  doing  he  was  clearly  right.  That  case  contains  some  re- 
marks on  the  subject  of  an  executor  paying  debts  of  the  estate 
out  of  his  own  funds  which  are  too  broad  for  general  applica- 
tion, and  must  be  read  in  connection  with  subsequent  cases  on 
the  executor's  right  of  subrogation  under  such  circumstances. 
But  the  pohit  actually  decided  in  Blank's  Appeal  was  that  an 
executor  who  claims  for  advances  must  establish  his  standing 
by  settling  an  account.  This  is  sound  law,  and  for  this  the 
case  is  authority. 

Before  the  filing  of  the  auditor's  report,  however,  the  appel- 
lant as  executrix  of  Waller  filed  an  administration  account  in 
Bentley's  estate,  and  thereupon  the  whole  matter  was  referred 
back  to  the  auditor,  and  the  questions  now  before  us  arise  upon 
his  second  report. 

Waller  in  paying  the  bonds  was  not  a  mere  volunteer.  It 
was  his  duty  as  executor  to  serve  the  best  interests  of  the  estate, 
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and  while  this  duty  did  not  go  so  far  as  to  impose  any  obliga- 
tion on  him  to  use  his  own  funds  for  that  purpose  it  authorized 
him  to  do  so  and  was  sufficient  to  sustain  a  claim  for  reimburse- 
ment :  McCurdy's  Appeal,  5  W.  &  S.  397.  The  auditor  in  a 
clear  and  able  report  found  the  facts,  as  substantially  undis- 
puted that  Waller  paid  the  six  bonds  in  relief  of  the  estate,  in 
good  faith,  and  in  accordance  with  the  judgment  of  all  parties 
interested,  and  that  he  thereupon  became  a  creditor  of  the  es- 
tate, with  a  claim  in  assumpsit  for  money  laid  out  and  expended, 
against  which  the  statute  of  limitations  began  to  run  from  the 
respective  dates  of  the  payments.  He  further  held  upon  a  re- 
view of  the  cases  in  this  state,  that  while  Waller  would  have 
been  entitled  to  subrogation,  it  was  not  his  primary  remedy. 
He  was  not  ipso  facto  subrogated  to  the  rights  of  Kirby  the 
mortgagee  but  was  required  to  manifest  affirmatively  by  some 
act,  his  intention  to  put  himself  in  Kirby 's  place,  and  not  having 
done  so  within  six  years,  his  primary  legal  claim  was  barred  by 
the  statute  of  limitations,  and  equity  following  the  law  would 
refuse  relief  by  way  of  subrogation.  This  view  was  confirmed 
by  the  learned  court  below,  saying,  "  the  authorities  uniformly 
hold  that  application  for  subrogation  must  be  made  withm  six 
years,"  citing  and  relying  upon  Rittenhouse  v.  Levering,  6 
W.  &  S.  190. 

The  general  principle  that  where  a  legal  right  has  been  barred 
by  lapse  of  time  or  otherwise,  equity  will  not  assist  it  by  an 
equitable  remedy,  is  beyond  question.  Whether  the  special 
circumstances  of  this  case  would  take  it  out  of  the  ordinary 
rule  as  argued  by  appellant,  citing,  among  other  cases,  Kelch- 
ner  v.  Forney,  29  Pa.  47,  and  Mustin's  Estate,  188  Pa.  544,  we 
need  not  consider.  It  is  not  a  question  of  subrogation.  The 
auditor  and  the  court  below  failed  to  give  due  weight  to  the 
fact  that  Waller  was  an  executor,  a  trustee,  and  as  to  acts  of 
administration  of  the  trust,  the  statute  of  limitations  ran  neither 
for  nor  against  him  until  he  accounted.  The  duty  to  account 
continued  without  regard  to  the  statute,  and  whether  he  was 
debtor  or  creditor  as  to  the  estate  could  not  be  determined  un- 
til the  accounting.  He  could  be  cited  at  any  time  by  those 
interested,  but  he  was  not  bound  voluntarily  to  file  an  account 
merely  to  establish  his  temporaiy  status  adverse  to  the  estate 
upon  an  administration  which  was  still  pending  and  incomplete. 
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The  auditor  fonnd  that  Waller's  payments  were  made  in  the 
expectation  of  a  rise  in  the  value  of  the  land  which  would 
not  onl}'  pay  the  outstanding  bonds  but  also  reimburse  him 
and  produce  assets  for  the  estate,  but  that  no  such  result  was 
at  any  time  attainable  during  Waller's  life.  The  debt  to  Kirby 
was  still  running  and  its  final  outcome  in  doubt.  An  account- 
ing, therefore,  would  have  been  of  no  value  to  any  one.  When 
it  was  finally  made  by  appellant  after  his  death,  it  showed  him 
a  creditor  of  the  estate,  and  entitled  as  such  to  a  claim  upon 
the  assets.  The  statute  did  not  begin  to  run  against  the  claim 
until  so  established. 

The  case  of  Rittenhouse  v.  Levering,  6  W.  &  S.  190,  was 
one  of  subrogation,  and  therefore  not  in  point  here  as  already 
indicated.  But  it  was  also  a  case  of  payment  by  a  surety,  and 
the  distinction  is  important.  A  surety  becomes  a  creditor  of 
his  principal  from  the  moment  he  pays  the  latter's  debt,  and 
the  statute  of  limitation  begins  to  run  accordingly.  But  not 
so  with  an  executor.  The  presumption  is  that  he  pays  with 
the  money  of  the  estate,  and  if  he  uses  his  own,  his  position  as 
a  creditor  depends  on  the  state  of  his  account,  and  cannot  be 
determined  until  that  is  settled. 

An  executor  or  administrator  who  is  a  creditor  of  his  dece- 
dent's estate,  may  lose  his  lien  against  the  lands  by  delay,  for 
the  lien  is  governed  by  the  rigid  terms  of  the  statute :  Mc- 
Curdy's  Appeal,  5  W.  «&  S.  397  ;  Merkel's  Estate,  154  Pa.  285, 
291.  Or  if  he  is  a  creditor  upon  an  obligation  of  the  decedent 
he  may  run  the  risk  of  having  the  statute  of  limitations  pleaded 
against  him  by  other  creditors  or  distributees  if  he  delay  to  file 
his  account  or  otherwise  establish  his  claim :  Kuhlman's  Est, 
180  Pa.  109.  But  the  expenses  of  administration  are  in  neither 
of  these  categories.  They  are  items  of  an  account  which  may 
result  in  favor  of  either  side.  When  upon  settlement  it  shows 
a  balance  in  favor  of  the  accountant,  he  is  a  creditor  with  a 
claim  starting  at  that  time  against  any  assets  of  the  estate  yet 
available  for  payment. 

That  being  the  status  of  the  claim  of  appellant  as  executrix 
of  Waller,  the  fund  should  have  been  awarded  to  her.  The 
estate  having  been  insolvent,  Emeline  Bentley,  a  mere  legatee, 
never  was  in  position  to  claim  the  interest  paid  her,  and  of 
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course  her  executor  or  legatees  have  no  claim  upon  the  present 
fund. 

Decree  reversed  and  fund  directed  to  be  awarded  to  the  ap- 
pellant, costs  to  be  paid  by  the  appellee,  the  Susquehanna 
Trust  and  Safe  Deposit  Company,  executor  of  Emeline  G. 
Bentley. 


Kane  v.  Philadelphia. 

^9«sp  ftSft       Negligence— Evidence^Presumplion — Question  far  jury. 

I .    Where  a  presumption  of  negligence  has  once  arisen,  either  as  a  matter 

of  law,  or  from  affirmative  evidence  of  acts  of  omission  or  commission, 
it  I'emains  until  overcome  by  countervailing  proof,  and  whether  it  is  over- 
come is  a  question  of  fact  for  the  jury. 
Where  a  city  makes  an  opening  in  a  sidewalk  for  a  water  meter,  and 
'  encases  the  opening  with  planks  and  covers  it  with  an  iron  lid  even  with 

the  sui*face,  and  subsequently  a  pedestrian  is  injured  by  the  sinking  of  the 
earth  near  the  planks  into  an  excavation  under  the  pavement  made  by 
water,  which  plaintiffs^  proof,  although  conti*adicted,  shows  came  from  a 
leak  in  the  water  meter,  the  case  is  for  the  jury. 

Argued  Jan.  6,  1900.  Appeal,  No.  209,  Jan.  T.,  1899,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Phila.  Co.,  Dec  T., 
1897,  No.  105,  on  verdict  for  plaintiffs  in  case  of  James  H.  Kane 
and  Charlotte  Kane,  his  wife,  v.  City  of  Philadelphia.  Before 
Gbben,  C.  J.,  McCoLLUM,  Mitchell,  Dean,  Fell,  Brown 
and  Mestbezat,  JJ.    AfiSrmed. 

Trespass  for  personal  injuries.    Before  Wiltbank,  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court 
Verdict  and  judgment  for  plaintiff,  James  H.  Kane,  for 
$271.25  and  for  Charlotte  Kane  for  §940.    Defendant  appealed. 

Error  (Msigned  was  in  submitting  the  case  to  the  jury. 

c7.  W.  Catharine^  assistant  city  solicitor,  with  him  John  L. 
Kinsey^  city  solicitor,  for  appellant,  cited  Strawbridge  v.  Phila- 
delphia, 2  Penny.  419 ;  Easton  v.  Neflf,  102  Pa.  476 ;  Rapho,  etc^ 
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Twp.  V.  Moore,  68  Pa.  408 ;  Vanderslice  v.  Philadelphia,  103 
Pa.  107 ;  Kibele  v.  Phila.,  105  Pa.  44 ;  Ottersbach  v.  Philadel- 
phia, 161  Pa.  113;  Rumsey  v.  Philadelphia,  171  Pa.  65;  Gin- 
ther  V.  Yorkville  Borough,  3  Pa.  Superior  Ct.  403 ;  Bom  v. 
Allegheny,  etc..  Plank  Road  Co.,  101  Pa.  337 ;  Koelsch  v. 
PhUadelphia  Gas  Co.,  152  Pa.  361. 

Francis  0.  OcUlager^  for  appellee,  cited  Beach  on  Public  Cor- 
porations, sec.  1140 ;  Vanderslice  v.  Philadelphia,  103  Pa.  102 ; 
Kibele  v.  Philadelphia,  105  Pa.  41. 

Opinion  by  Mr.  Justice  Fell,  July  11, 1900 : 
The  only  assignment  to  be  considered  is  to  the  refusal  of  the 
court  to  direct  a  verdict  for  the  defendant.  In  1892  the  city 
caused  an  opening  to  be  made  in  the  sidewalk  of  a  public 
street  for  the  purpose  of  attaching  a  water  meter  to  the  service 
pipe  of  an  abutting  property.  The  opening  extended  from  the 
curb  toward  the  house  line,  and  was  six  feet  long,  four  feet 
wide  and  four  feet  deep.  Its  sides  were  cased  with  planks  and 
it  was  covered  with  an  iron  lid  which  was  even  with  the  sur- 
face of  the  brick  pavement.  In  1898  the  plaintiff  was  walking 
on  the  pavement  when  the  earth  at  the  side  of  the  planks  near- 
est the  building  suddenly  gave  way  under  her,  and  she  was 
thrown  down  and  injured.  The  earth  under  the  pavement  at 
this  place  had  settled  or  been  washed  away,  leaving  an  excava- 
tion four  feet  long,  two  feet  wide  and  three  feet  deep.  The 
box  surrounding  the  meter  was  filled  with  water,  which  was 
flowing  between  the  edges  of  the  planks  into  the  excavation, 
which  contained  but  little  water.  As  to  these  matters  there 
was  no  dispute  at  the  trial. 

It  did  not  clearly  appear  where  the  water  in  the  box  had 
come  from,  but  the  plaintiff  presented  testimony  tending  to 
show  that  it  came  from  a  leak  in  the  meter,  and  that  the  exca- 
vation had  been  caused  either  by  the  settling  of  earth  which 
had  not  been  properly  packed  after  the  box  was  constructed^ 
or  by  the  washing  away  of  earth  when  the  water  which  escaped 
from  the  box  found  an  outlet.  The  theory  of  the  defendant 
was  that  the  excavation  had  been  caused  by  an  unusual  rain 
storm  a  few  hours  before  the  accident,  and  testimony  was 
offered  by  it  to  show  that  the  meter  and  pipe  connections  were 
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free  from  defects,  and  that  no  water  escaped  from  them.  As 
the  city  was  prima  facie  liable  under  the  facts  as  they  appear 
from  the  plaintiff's  testimony,  an  issue  was  raised  which  was 
clearly  for  the  jury.  Where  a  presumption  of  negligence  has 
once  arisen,  either  as  matter  of  law,  as  in  the  case  of  injury  to 
a  passenger  in  charge  of  a  common  carrier,  or  from  aflSrmative 
evidence  of  acts  of  commission  or  omission,  it  remains  until 
overcome  by  countervailing  proof,  and  whether  it  is  overcome 
is  a  question  of  fact  for  the  jury :  Spear  v.  P.  W.  &  B.  R.  R.  Co., 
110  Pa.  61 ;  McCafferty  v.  Penna.  R.  Co.,  193  Pa.  339. 
The  judgment  is  affirmed. 


Sankey  v.  Burton. 

Mechanic's  lien— Extra  worb— Question  for  jury— Appeals. 

The  Supreme  Court  will  not  reverse  a  judgment  on  a  verdict  for  plain- 
tiff on  a  scire  facias  sur  mechanic's  lien  for  extra  work,  where  the 
defendant's  contention  that  the  matenals  charged  for  were  included  in 
tlie  contracts  as  construed  in  the  trade,  is  met  by  sufficient  evidence  to 
justify  the  juiy  in  finding  as  they  did. 

Mechanic*  s  lien — Contract — Postponement  of  lien  to  mortgage — Lien  for 
extra  work. 

A  pi'ovision  in  a  building  contract  that  liens  filed  for  material  or  labor 
enumerated  in  a  schedule  attached  to  the  contract  should  be  postponed  to 
a  mortgage  paiticularly  described,  does  not  apply  to  extra  work  not 
covered  by  the  schedule. 

Argued  Jan.  24, 1900.  Appeal,  No.  404,  Jan.  T.,  1899,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Phila.  Co.,  Maich  T., 
1895,  No.  8,  M.  L.  D.,  on  verdict  for  plaintiff  in  case  of  Samuel 
K.  Sankey  v.  Henry  H.  Burton,  Administrator  et  al.  Before 
McCoLLUM,  Mitchell,  Fell,  Brown  and  Mbstrezat,  JJ. 
Afi&rmed, 

Scire  facias  sur  mechanic's  lien. 

From  the  record  it  appeared  that  the  controversy  arose  under 
an  agreement  to  furnish  "  all  lumber,  mill  work,  stair  material 
and  porches  required  for  the  erection  and  construction  of  sixty 
houses  as  set  forth  in  schedule  F,  for  the  sum  of  eighteen 
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thousand  nine  hundred  dollars/'  The  contract  contained  this 
provision :  ^^  It  is  mutually  agreed  that  should  any  lien  be  filed 
under  this  contract,  that  all  such  liens  shall  express  upon  their 
face  that  they  are  subject  and  postponed  to  the  aforesaid  mort- 
gage debt  or  principal  sum  of  one  hundred  thousand  dollars/' 

Schedule  F  annexed  to  the  contract  called  for  "  1  dresser, 
front  doors  and  drawers,  1  pair  oak  stairs  Y.  P.  treads  & 
risers  and  1  front  porch  for  each  house."  Plaintiff  claimed 
to  recover  for  extra  work  as  follows :  (1)  for  spandrels  and 
closet  doors  under  the  staira ;  (2)  for  altemtions  of  the  porches ; 
(3)  for  the  segment  heads  required  for  the  front  windows; 
and  (4)  for  the  sides  and  ends  of  kitchen  dressers.  Defendant 
claimed  that  these  items  were  covered  by  the  contract,  but  the 
plaintiff  produced  evidence  which  tended  to  show  that  under 
the  custom  of  the  trade  the  items  of  which  claim  was  made 
were  not  covered  by  the  contract. 

Defendant  presented  the  following  points: 

The  contract  between  the  plaintiff,  S.  K.  Sankey,  and  Ed- 
ward P.  Burton  is  in  writing,  and  its  terms,  which  wei-e  free  from 
doubt,  are  to  be  construed  by  the  court.  This  contract  makes 
the  specifications  and  plans  therein  described  a  part  of  the 
contract,  and  plaintiff  cannot  avoid  its  consequences  by  not 
examining  the  plans  and  specifications.  By  this  contract  the 
plaintiff  agreed  to  furnish  under  the  head  of  ''mill  work"  one 
pair  of  oak  stairs,  Y.  P.,  that  is,  yellow  pine  treads  and  risers. 
By  the  specifications  referred  to  in  the  contract,  it  is  provided 
that  the  stairs  shall  be  "all  of  oak,"  mth  "spandrels  and  closet 
doors  under  stairs  trimmed  with  white  pine."  I  therefore  in- 
struct you  that  the  plaintiff  cannot  recover  in  this  case  for  the 
items  for  closet  doora  and  spandrels,  as  they  are  embraced 
within  the  written  contract  with  Edward  P.  Burton.  You  will 
therefore  disi-egard  the  plaintiffs  claim  for  payment  for  closet 
doors  and  spandrels  claimed  to  be  furnished  in  the  construction 
of  the  stairs.     Anstcer:  Refused.  [1] 

As  respects  the  claim  of  the  plaintiff  for  the  making  ^nd 
altering  of  nineteen  porches  under  date  of  October  22,  and 
forty-one  porches  under  date  of  December  17,  1894,  I  instruct 
you  that  if  you  find  that  the  porches  furnished  by  the  plaintiff 
could  be  furnished  at  a  price  equal  to  the  costs  of  the  porches 
agreed  to  be  furnished  by  the  plaintiff,  by  the  terms  of  the 
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written  contract,  then  you  will  disallow  all  claims  for  material 
charged  with  respect  to  the  porches.    Amwer:  Refused.  [2] 

The  contract  between  the  plaintiff,  S,  K.  Sankey,  and  Ed- 
ward P.  Burton  is  in  writing,  and  by  its  terms  exhibits  "A," 
"  B,"  "  B 1,"  "  C,"  "  C  i;' ''  D  "  and  "  E,"  lodged  with  the  Com- 
monwealth Title  Insurance  and  Trust  Company,  are  made  part 
of  this  contract,  and  it  appearing  that  these'  exhibits  consist 
of  certain  plans  and  specifications  which  have  been  produced 
and  offered  in  evidence,  I  thei-efore  instruct  you  that  this  con- 
tract and  these  plans  and  specifications  constitute  the  contract 
between  the  plaintiff,  S.  K.  Sankey,  and  Edward  P.  Burton, 
and  whether  the  plaintiff  read  them  or  not  is  of  no  conse- 
quence; he  is  bound  by  them  for  the  reason  that  he  is  pre- 
sumed to  have  read  them.  By  this  contract  plaintiff  agreed 
to  furnish  one  front  porch  to  each  of  sixty  houses.  The  plans 
show  the  character  of  the  porch  the  plaintiff  was  to  furnish.  I 
instruct  you  that  this  was  the  porch,  viz :  as  exhibited  by  the 
plans,  and  which  the  plaintiff  contracted  to  furnish,  and  if  yoa 
find  that  the  porch  which  he  actually  furnished  was  of  no 
greater  value  than  the  one  he  contracted  to  furnish,  you  wiU 
disallow  all  claims  for  the  changing  of  these  porches.  An- 
8wer:  Refused.  [3] 

By  the  terms  of  the  contract  the  plaintiff  agreed  to  furnish 
certain  front  windows  to  these  several  buildings.  The  plans 
show  that  these  windows  had  a  segment  head.  It  is  admitted 
that  the  plaintiff  did  not  furnish  window  frames  with  segment 
heads,  in  accordance  with  these  plans,  but  instead,  under  date  of 
September  19, 1894,  furnished  segment  lintels.  It  is  admitted 
that  these  lintels  are  of  less  value  in  the  market,  and  that  it 
cost  the  plaintiff  less  to  furnish  them  with  segment  lintels  than 
to  have  furnished  them  with  segment  heads,  according  to  the 
terms  of  the  contract.  I  instruct  you  that  the  plaintiff  is  not 
entitled  to  recover  for  this  item  of  $41«62.  You  will,  there- 
fore, disallow  it.    Answer:  Refused.  [4] 

Verdict  and  judgment  for  plaintiff  for  14,337.73.  Defend- 
ant appealed. 

JErrors  assigned  among  others  were  (1-4)  above  instructions, 
quoting  them. 
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W.  Horace  Hepburn^  for  appellants. 

Alexander  Simpson  Jr.^  with  him  Dimner  Beeher^  for  appel- 
lee. 

Per  Cubiam,  July  11, 1900: 

Under  the  written  contract  plaintiff  was  required  to  furnish 
"all  lumber,  mill  work,  stair  material  and  porches  required  for 
the  erection  and  construction  of  sixty  houses,  as  set  forth  in 
schedule  F,  for  the  sum  of  tlSjOOO."  Plaintiff  claimed  to  re- 
cover extra  compensation  (1)  for  spandrels  and  closet  doors 
under  the  stairs ;  (2)  for  alterations  of  the  porches ;  (3)  for 
the  segment  heads  required  for  the  front  windows;  and  (4)  for 
the  sides  and  ends  of  kitchen  dressers.  Defendants  contended 
that  these  items  were  all  included  in  the  contract.  Schedule  F 
called  for  '*1  dresser,  front  doors  and  drawers,"  "1  pair  oak 
stairs  Y.  P.  treads  and  risers  and  1  front  porch  for  each 
house."  Evidence  was  offered  as  to  the  trade  meaning  of  the 
terms  used  and  it  was  sufficient  to  justify  the  jury  in  finding 
that  the  materials  charged  for  were  not  included  in  the  con- 
tract as  construed  in  the  trade.  The  other  items  of  claim 
were  for  alterations  in  the  specifications.  It  is  conceded  that 
they  were  made.  The  learned  trial  judge  committed  no  error 
in  submitting  these  questions  to  the  jury.  The  amounts  due 
were  necessarily  for  them.  The  agreement  as  to  liens  was  for 
liens  "filed  under  this  contract,"  and  for  labor  or  material 
mentioned  in  said  schedule  F.  The  provisions  of  this  agree- 
ment do  not  apply  here  as  the  jury  has  found  that  the  items 
covered  by  plaintiff's  claim  were  not  included  in  the  contract. 

Upon  a  careful  examination  of  the  evidence  and  rulings  in 
the  case  we  are  not  convinced  that  the  court  below  erred  in  the 
admission  or  rejection  of  testimony,  or  in  the  rulings  com- 
plained of. 

Judgment  affirmed. 
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196^"^     508 

22  ic  622,  Wilkinson  Manufacturing  Co.  v,  Welde. 


196         608 
28SC  442 


Practice t  C,  P,— Pleading— Allegata  and prolxUa— Trial — New  trial. 

In  an  action  of  assumpsit  where  the  defendants  deny  in  their  affidavit  of  de- 

— -^ ^^  fense  that  they  executed  the  contract  sued  upon  and  plead  non  assurapserunt, 

f  32  SC  1141  *"^  *^  *^®  '"^^^  piXKluce.  in  pursuance  of  notice,  the  real  contract,  the  plain- 
^Tgg  508i  tiffs  will  not  be  permitted,  unless  tliey  amend  their  statement,  to  offer  the 
d  34  SC  4861  same  in  evidence,  it  being  materially  different  from  the  one  declared  on. 

"I96 508  ^^  ^®  ^''**'  court  sustains  such  an  offer,  a  judgment  for  plaintiff  will  be 

220        1591  reversed  by  the  Supreme  Court,  and  a  new  trial  awarded. 

^4isc^  Argued  Jan.  25, 1900.     Appeal,  No.  408,  Jan.  T.,  1899,  by  de- 

'  fendants,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  June  T., 

1897,  No.  1600,  on  verdict  for  plaintiff,  in  case  of  Wilkinson 
Manufacturing  Company  v.  John  Welde,  James  J.  Hitschler 
and  Welde  &  Thomas  Brewing  Company.  Before  McCollum, 
Mitchell,  Fell,  Bbown  and  Mestbezat,  JJ.    Reversed. 

Assumpsit  on  a  written  contract..    Before  Arnold,  P.  J. 

Plaintiff  recovered  a  verdict  for  f  3,500.  The  court  ordered 
a  new  trial  unless  plaintiff  would  remit  all  damages  in  excess  of 
f  2,000  and  interest.  Plaintiff  filed  a  remittitur  and  defendant 
appealed. 

Error  assigned  among  others  was  in  adipitting  in  evidence 
the  contract  produced  by  defendant  and  offered  by  plaintiff. 

S.  G.  Bimisy  with  him  Francis  G.  Taylor^  for  appellant. — . 
For  the  plaintiff  to  prove  a  contract,  under  objection,  different 
materially  from  the  one  sued  on,  was  altogether  without 
warrant  of  law.  He  called  at  the  opening  of  the  trial  for  any 
contracts  that  the  defendants  had  in  their  possession  and  got 
the  contract  which  they  had  actually  signed.  The  plaintiff 
then  saw  that  it  was  materially  different  from  the  one  he  had 
declared  on,  and  as  the  defendants  objected  to  its  admission 
under  the  pleadings,  could  easily,  and  should,  have  amended 
his  statement.  He  did  not  so  amend.  At  the  proper  time  the 
defendants  asked  for  a  nonsuit.  This  was  refused,  and  they, 
of  course,  could  do  nothing  further. 

A  few  years  ago  if  the  same  objection  had  been  made,  any 
court  of  this  commonwealth  would  certainly  have  granted  the 
nonsuit.  A  variance  between  the  allegata  and  probata  was 
then  considered  fatal.     In  later  years  there  has,  however,  grown 
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up  the  doctrine  that  any  such  variance  is  cured  by  verdictj 
and  that  unless  objection  is  made  to  the  variance  at  the  trial, 
it  cannot  be  taken  advantage  of  in  the  appellate  coui*t. 

There  is  no  case  though  in  which  it  has  been  held  that  such 
a  variance  is  anything  else  but  fatal  to  the  plaintiff's  case  when 
the  variance  has  been  called  to  the  attention  of  the  court,  and 
objection  taken  to  the  admission  of  proof  that  is  not  anywhere 
within  the  pleadings.  The  defendants  upon  their  pleadings 
went  to  meet  the  issue  as  to  whether  or  not  they  had  ever 
signed  the  contract  declared  on,  an  issue  which,  if  it  had  b.en 
decided  in  their  favor,  would  have  entitled  them  to  a  verdict, 
and  yet  the  court  below  by  its  action  takes  away  from  them 
the  possibility  of  obtaining  that  right ;  takes  away  from  them 
the  point  which  they  had  in  their  favor  because  the  plaintiff 
had  declared  on  the  wrong  contract,  and  leaves  them  on  the 
pleadings  practically  without  a  defense.  Had  the  plaintiff 
amended,  the  defendants  could  then  have  pleaded  suiprise,  and 
had  an  opportunity  to  amend  their  plea  and  meet  the  issue  pre- 
sented by  the  new  declaration. 

An  amendment  by  the  plaintiff  has  always  been  held  to  en- 
title the  defendant  to  a  continuance  in  order  to  meet  the  issue 
presented  by  the  new  declaration.  But  here  the  court  allowed 
a  virtual  amendment  without  an  actual  amendment,  such  as 
would  give  the  defendants  the  right  to  a  continuance,  in  order 
that  they  might  prepare  to  meet  the  new  issue  presiented  by 
the  amended  declarations. 

Wai/ne  P.  Bamboy  with  him  John  0.  Bowman^  for  appellee. 

Opinion  by  Mr.  Justice  Brown,  July  11, 1900  : 
This  suit  was  brought  upon  a  written  conti-act.  In  its 
statement  filed,  the  appellee  sets  forth  that  the  defendants, 
on  or  about  July  8, 1896,  had  entered  into  an  agreement  with 
it,  in  writing,  for  the  purchase  of  four  stokers,  and  a  copy  of 
the  alleged  contract  was  attached  to  and  made  part  of  the 
statement.  In  their  affidavit  of  defense,  the  defendants  specif- 
ically denied  that  they  had  ever  executed  any  such  contract 
as  was  declared  upon  and  set  forth  totidem  verbis  in  the  state- 
ment. With  notice  so  given  to  it  by  the  defendants  in  their 
affidavit  of  defense,  as  well  as  by  their  plea,  the  plaintiff  pro- 
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ceeded  to  try  and  offered  in  evidence,  under  objection,  as  the 
basis  of  its  claim,  an  agreement  different  in  terms  from  that 
declared  upon.  It  seems  that  one  Persch  had  taken  to  the 
defendants  a  specification  and  proposal,  signed  by  the  plain- 
tiff, for  the  erection  of  the  stokers,  to  which  he  had  attached 
certain  modifications  of  the  terms.  The  appellee  admits  that 
he  was  its  selling  agent,  and  that  it  was  bound  by  whatever  he 
did  in  taking  the  order.  The  specification  and  proposal  of  the 
plaintiff,  as  modified  by  Persch,  were  left  with  the  defendants, 
who  handed  him  their  acceptance  of  the  same.  In  bringing 
suit,  the  appellee  set  forth  its  contract  in  writing  to  have 
been  on  a  specification  and  proposal,  of  which  it  had  retained 
a  copy,  but  it  was  notified  by  the  affidavit  of  defense  that  the 
contract  or  agreement,  as  set  forth  by  it  in  the  statement,  was 
not  the  one  that  the  defendants  had  signed. 

Upon  the  trial,  the  defendants,  in  pursuance  of  notice  from  the 
plaintiff,  produced  the  real  contract  that  they  had  entered  into, 
and  the  court,  under  objection,  allowed  the  specification  and 
proposal  so  produced  to  be  received  in  evidence,  with  the  modi- 
fications, made  and  attached  to  them  by  Persch,  separated  from 
them.  The  specification  and  proposal  annexed  to  and  made 
part  of  the  statement  were  materially  different  from  those  pro- 
duced by  the  defendants  and  offered  in  evidence  in  the  first  in- 
stance by  the  plaintiff.  According  to  the  statement  filed,  the 
specification  and  proposal  provided :  "  We  will  furnish  you  a 
competent  engineer  to  superintend  the  erection  of  the  stokers 
and  to  instruct  your  fireman  in  the  use  of  the  same,  for  which 
you  will  pay  four  dollars  per  day,  cost  of  board,  and  traveling 
expenses."  The  specification  and  proposal  submitted  to  the 
defendants  provided :  "  We  wiU  furnish  you  a  competent  en- 
gineer to  superintend  the  erection  of  the  stokers  and  to  instruct 
your  fireman  in  the  use  of  the  same."  The  difference  between 
these  two  clauses  is  manifest.  The  terms  of  pajonent,  accord- 
ing to  the  specification  and  proposal  declared  on,  were  one  half 
cash  on  presentation  of  bill  of  lading  and  invoice,  or  when 
ready  for  delivery  on  contract,  balance  in  sixty  days  from  date 
of  shipment.  The  specification  and  proposal  accepted  by  the 
defendants  provided  that  payment  was  to  be  made  when  the 
guarantees  of  the  plaintiff  were  carried  out  in,  say,  six  months. 
These  are  material  differences  between  the  specification  and 
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proposal  as  declared  upon  and  proved  on  the  trial,  under  ob- 
jection by  the  defendants.  But  still  more  material  is  the  vari- 
ance between  the  contract  declared  upon  and  the  one  left  with 
the  defendants  by  Persch  and  signed  by  them.  It  provided 
that  the  price  **  complete  "  should  be  only  f  2,000,  instead  of 
83,500,  as  set  forth  in  the  statement  and  made  part  thereof. 

Under  these  material  variances,  the  objection  made  by  the 
defendants  to  the  admission  of  the  written  contract,  as  produced 
by  them  on  the  trial,  in  pursuance  of  notice,  and  offered  in  evi- 
dence by  the  plaintiff,  should  have  been  sustained,  for  the  lat- 
ter was  seeking  to  recover,  according  to  its  statement,  upon 
one  contract,  which  it  alleged  it  had  made  with  the  defendants, 
while  it  relied,  before  the  court  and  jury,  upon  another.  When 
the  plaintiff  closed  its  testimony,  the  defendants  were  justified 
in  asking  the  court  to  say  that,  as  they  had  been  sued  upon  a 
contract  which  had  not  been  made  by  them,  there  could  be  no 
recovery,  and  judgment  of  nonsuit  ought  to  be  entered.  This 
application  was  denied,  and  the  appellants  proceeded  with  their 
defense.  In  making  the  same,  it  is  true  that  they  did  offer  in 
evidence  the  real  contract  entered  into,  but  plaintiff  cannot 
take  advantage  of  what  they  did,  when  it  was  simply  to  prove 
that  they  had  not  contracted  as  set  forth  in  the  pleadings.  In 
other  words,  their  offer  of  the  real  contract  was  simply  consist- 
ent with  their  plea  and  affidavit  of  defense,  that  they  had  never 
contracted  with  the  plaintiff  as  set  forth  in  the  statement. 
When  all  the  evidence  and  the  whole  of  the  real  contract  was 
before  the  court,  the  defendants  were  again  justified  in  asking 
that  the  jury  be  instructed  to  render  a  verdict  in  their  favor. 
If  such  directions  had  been  given  by  the  court,  the  finding  of 
the  jury  would  not  be  disturbed. 

It  is  true  that  pleading  has,  in  late  years,  been  greatly  simpli- 
fied, but  it  has  not  become  so  simple  that  a  plaintiff,  seeking 
to  recover  upon  a  written  contract,  which  is  in  existence,  can 
declare  upon  a  different  one;  and  a  defendant  still  has  a  right 
to  know  just  what  the  cause  of  action  is.  The  Procedure  Act 
of  May  25,  1887,  P.  L.  271,  provides  that  the  plaintiff's  decla- 
ration shall  be  accompanied  by  a  copy  of  the  contract  sued  upon. 
The  statement  in  the  case  before  us  contains  no  such  copy.  If, 
as  a  matter  of  fact,  the  defendants  ouglit  to  pay  the  sum  of 
money  which  the  jury  found  they  owed  the  plaintiff,  we  cannot 
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sustain  their  finding,  because  the  trial  was  not  an  orderly  one. 
Allegations  and  proofs  must  still  correspond.  The  wise  and  rea- 
sonable requirement  that  a  plaintiff  must  correctly  and  accu- 
rately set  forth  the  material  grounds  of  his  complaint  has,  with 
us,  withstood  the  reforming  hand  of  the  modem  pleader,  and 
.the  defendant  yet  knows  that  he  need  answer  only  what  is 
charged  against  him.  In  apparent  disregard  of  this,  the  plain- 
tiff in  the  case  before  us,  when  confronted  with  the  real  con- 
tract entered  into  with  the  defendants,  was,  in  the  face  of  ob- 
jection, promptly  made,  allowed  to  proceed,  without  amendment 
of  its  pleadings,  to  recover  upon  a  different  one.  We  cannot 
sanction  a  judgment  so  recovered.  We  might  properly  reverse 
it,  without  giving  the  plaintiff  an  opportunity  to  try  its  case 
under  pleadings  corresponding  to  its  proofs,  but  we  will  award 
a  new  trial,  that,  under  amended  pleadings,  a  just  verdict  may 
be  rendered.  There  is  nothing  else  in  the  record  requiring  our 
attention. 
Judgment  reversed  and  new  trial  awarded. 


196    6121 

201    679 
201 


Allen  V.  Colliery  Engineers'  Company. 


196  512  Master  and  servant— Wrongful  discharge— Bight  of  action—Former 
d211        ^54  recovery. 

An  employee  for  a  fixed  period  who  has  been  wrongfully  discharged 
may  either  treat  the  contract  as  existing  and  sue  for  his  salaiy  as  it  be- 
comes due,  not  on  a  quantum  meruit,  but  by  virtue  of  the  special  con- 
tract, his  readiness  to  serve  being  considered  as  equivalent  to  actual 
service,  or  he  may  sue  for  the  breach  of  contract  at  once  or  at  the  end  of 
the  contract  period,  but  for  the  breach  he  can  have  but  one  action. 

Where  an  employee  wrongfully  discharged  has  recovered  a  judgment 
against  his  employer  before  the  termination  of  the  period  of  service, 
such  judgment  will  not  be  conclusive  against  him  in  a  subsequent  actioo» 
if  it  appears  that  it  was  only  for  salary  due  at  the  time  the  first  action 
was  brought. 

Argued  Jan.  25, 1900.  Appeal,  No.  414,  Jan.  T.,  1899,  by 
plaintiff,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  Dec.  T., 
1898,  No.  1053,  on  demurrer  to  surrebutter  in  case  of  William 
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D.  Allen  v.  Colliery  Engineers'  Company.    Before  McCollum, 
MrrcHBLL,  Fell,  Brown  and  Mestbbzat,  JJ.    Reversed. 

Assumpsit  for  breach  of  contract. 

The  plaintiff's  statement  was  as  follows : 

William  D.  Allen,  the  plaintiff  in  the  above  case,  claims  to 
recover  fronw  the  Colliery  Engineers'  Company,  the  defendant 
therein,  the  sum  of  $1,805.86,  with  legal  interest,  which  he 
avers  is  justly  due  and  owing  by  the  defendant  to  him  by  rea- 
son of  the  following : 

On  January  5,  1898,  plaintiff  and  defendant  entered  into  an 
agreement,  of  which  the  following  is  a  copy : 

"  Agreement  between  the  Colliery  Engineers'  Co.  of  Scran- 
ton,  Pa.,  party  of  the  first  part,  and  W.  D.  Allen,  of  Philadel- 
phia, party  of  the  second  part.  The  party  of  the  first  part 
agrees  to  employ  the  party  of  the  second  part  as  manager  of  a 
branch  office  to  be  opened  in  New  York  City,  for  tJie  term  of 
one  year,  beginning  the  12th  day  of  January,  eighteen  hundred 
and  ninety-eight. 

**The  party  of  the  second  part  agrees  to  well,  truly  and 
faithfully  serve  the  party  of  the  first  part  during  the  period 
above  stated,  and  to  devote  his  whole  time  and  energy  in  fur- 
thering the  interest  and  business  of  the  party  of  the  first  part. 
He  shall  be  manager  of  the  business  of  the  Liternational  Corre- 
spondence School  in  New  York  District,  and  shall  particularly 
attend  to  the  hiring  and  superintendence  of  solicitors  and  the 
securing  of  new  business  in  that  district.  He  shall  counter- 
sign all  checks  given  in  payment  for  expenses,  salaries,  etc., 
and  shall  perform  all  other  duties  pertaining  to  the  office,  under 
the  direction  of  the  management,  and  shall  be  accountable  only 
to  the  manager  or  secretary  of  the  company. 

"  The  party  of  the  first  part  agrees  to  pay  the  party  of  the 
second  part  seventy-five  dollars  per  week  during  said  term  on 
account  of  business  secured  through  that  office. 

"  It  is  further  understood  and  agreed  that  should  the  busi- 
ness of  the  New  York  Agency  exceed  350  enrollments  per 
month,  the  party  of  the  first  part  will  pay  the  party  of  the  sec- 
ond part  one  dollar  for  each  enrollment  secured  above  850  and 
to  600  enrollments. 

^^  In  consideration  of  expenses  incurred  if  the  company  ad« 
Vol.  cxcvi— 33 
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vertise  the  schools  and  newspapers,  the  party  of  the  second 
part  agrees  to  receive  a  compensation  of  fifty  cents  on  each 
enrollment  taken  over  600  per  month. 

^^  Witness  our  hands  and  seals  this  fifth  day  of  January,  1898. 
"The  CoLLiEBY  Engineers'  Co. 
"Stanley  P.  Allen,  Secretary. 
**W.  D.  Allen- 
**  Witness : 

"Wabeen  C.  Holbrook.*' 

In  accordance  with  that  agreement  plaintiff  entered  into  the 
employ  of  the  defendant  company,  and  remained  in  their  em- 
ploy until  July  2, 1898,  when  he  was  discharged  by  them  with- 
out cause.  His  salary  was  paid  up  to  the  time  of  his  discharge. 
On  or  about  July  18, 1898,  he  sued  defendants  to  recover  from 
them  two  weeks'  salary,  up  to  July  16, 1898,  notwithstanding 
said  wrongful  discharge,  in  the  district  court  of  the  city  oi 
Brooklyn,  New  York.  To  that  action  defendants  appeared, 
but  judgment  was  duly  recovered  by  plaintiff  agauist  them  for 
the  said  two  weeks'  salary,  and  the  same  was  thereupon  duly 
paid.  Said  judgment  stands  to  this  day  unappealed  from  and 
unreversed.  Nothing  further  has  been  paid  plaintiff  on  ac- 
count of  salary,  and  there  is  due  to  him  on  this  account  the 
sum  of  $76.00  per  week  from  July  16, 1898,  to  January  6, 1899, 
less  the  sum  of  $356.65,  which  he  has  been  able  to  earn  since 
Ids  said  wrongful  discharge. 

In  addition  thereto,  the  enrollments  on  the  business  of  the 
New  York  Agency  for  the  month  of  May,  1898,  were  101  over 
and  above  350,  and  for  the  month  of  June,  1898, 124  over  and 
above  350,  and  plaintiff  is  entitled  therefor  to  $101  and  $124 
respectively  by  reason  thereof,  with  legal  interest 

Nothing  has  been  paid  on  account  of  any  of  said  sums.  Hence 
this  suit 

defendant's  plea  was  as  follows: 

**  And  now,  to  wit,  March  15, 1899,  the  defendant  by  David 
C.  Harrington,  Esq.,  its  attorney,  comes  and  defends  the  above 
action,  and  says  that  the  judgment  of  the  court  in  the  suit  in 
the  state  of  New  York,  mentioned  in  the  statement  of  the  plain- 
tiff, which  the  defendant  paid,  as  is  admitted,  being  for  damages 
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after  the  discharge  of  the  said  plaintiff,  is  a  bar  to  the  above  ac- 
tion, and  the  said  defendant  hereby  pleads  the  same  in  bar  of 
this  suit 

**  Without  waiving  the  said  plea  in  bar,  the  defendant,  by 
David  C.  Harrington,  Esq.,  its  attorney,  as  to  the  remainder  of 
the  statement,  pleads  payment  with  leave  to  give  in  evidence 
the  special  matter  set  forth  in  the  affidavit  of  defense,  to  wit : 
that  the  defendant  was  properly  discharged  by  reason  of  his  in- 
competency, disobedience  of  orders  and  instinictions  of  the  de- 
fendant in  the  management  of  the  business,  his  failure  to  keep 
and  render  accounts,  his  tearing  out  the  leaves  of  the  letter- 
press copy-book  of  the  correspondence  of  the  office  of  the  com- 
pany, and  carrying  away  the  papers  of  the  defendant  from  its 
office  in  New  York ;  his  bad  management  of  the  business  of  the 
defendant,  and  his  causing  the  defendant  to  pay  money  to  per- 
sons employed  by  him  contraiy  to  the  instructions  of  the  de- 
fendant" 

plaintiff's  replication. 

"  And  now,  March  27, 1899,  the  plaintiff  as  to  the  first  plea 
of  the  defendant  replies  and  says  that  the  judgment  of  the  court 
in  the  suit  in  the  state  of  New  York  was  not  for  damages  after 
the  discharge  of  the  plaintiff,  but  was  for  two  weeks'  salaiy 
up  to  July  18,  1898,  and  is  not  a  bar  to  this  action,  and  this  the 
plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment. 

**  And  the  plaintiff,  as  to  the  defendant's  second  plea,  replies 
non  solvit  and  issue." 

defendant's  rejoinder. 
"And  now  May  20,  1899,  the  defendant  by  David  C.  Har- 
rington,  Esq.,  its  attorney,  for  rejoinder  to  the  replication  of 
the  plaintiff,  comes  and  says  that  the  said  replication  is  but  a 
restatement  of  the  claim  as  set  forth  in  the  said  plaintiff's  state- 
ment and  for  rejoinder  to  the  same  says  that  the  suit  in  the 
said  statement  and  replication,  and  the  judgment  therein  men- 
tioned as  entered  in  the  state  of  New  York,  being  for  a  claim 
on  the  contract  sued  uj^on,  accruing  after  the  discharge,  ad- 
mitted to  have  been  July  2, 1898,  the  said  judgment  is  a  bar  to 
this  action,  and  tlie  said  defendant  pleads  the  same  in  bar  to 
this  suit,  and  this  the  defendant  is  ready  to  verify,  wherefore  it 
pisjrs  judgment" 
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plaintiff's  STTBBEJOINDER. 
"And  the  said  William  D.  Allen  as  to  the  said  rejoinder  of 
the  said  The  Colliery  Engineers'  Company,  to  the  said  replica- 
tion of  him,  the  said  William  D.  Allen,  to  the  plea  of  it,  the 
said  The  Colliery  Engineers'  Company,  saith  that  he  by  reason 
of  anything  by  the  said  The  Colliery  Engineers'  Company  in 
that  rejoinder  above  alleged  ought  not  to  be  barred  from  having 
or  maintaining  his  aforesaid  action  thereof  against  it,  the  said 
The  Colliery  Engineers'  Company,  because  he  saith  that  the 
claim  in  the  said  suit  in  the  state  of  New  York  and  the  judg- 
ment therein  were  for  work,  labor  and  services  from  July  2  to 
July  16, 1898,  and  not  for  damages,  and  hence  not  a  bar  to  this 
action.  And  this  he,  the  said  William  D.  Allen,  prays  may  be 
inquired  of  by  the  country,"  etc. 

defendant's  rebutter. 
*' And  now,  September  13,  1899,  the  said*  The  CoUieiy  En- 
gineers' Company,  as  to  the  surrejoinder  of  said  William  D. 
Allen,  plaintiff,  saith  that  the  said  judgment  in  the  district 
court  of  the  city  of  Brooklyn,  New  York,  is  a  bar  to  the  present 
action,  for  the  reason  that  after  the  admitted  discharge,  the 
plaintiff  is  entitled  to  have  but  one  action,  and  in  such  action, 
a  recovery  is  a  bar  to  another  action,  for  any  claim  arising 
before  the  discharge,  or  to  any  alleged  damages  by  reason  of 
the  alleged  wrongful  discharge,  and  this  the  defendant  is  ready 
to  verify,  and  therefore  it  prays  judgment." 

plaintiff's  surrebutter. 
^^  And  the  said  William  D.  Allen,  as  to  the  said  rebutter  of 
the  said  The  Colliery  Engineers'  Company,  and  whereof  it  has 
put  itself  upon  the  country,  doth  the  like." 

defendant's  demurrer. 

"  And  now,  September  23,  1899,  the  defendant  by  David  C. 
Harrington,  Esq.,  its  attorney,  demurs  to  the  surrebutter  £Qed 
by  the  plaintiff,  and  assigns  the  following  reasons: 

'^  1.  It  avers  that  the  defendant  as  to  its  rebutter  that  the 
judgment  set  forth  in  the  statement  of  the  plaintiff  is  a  bar  to 
this  suit,  ^hath  put  itself  on  the  country,'  which  is  not  true. 

^^  2.  The  defendant's  rebutter  concludes  with  a  verification, 
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and  the  question  being  one  to  be  determined  by  the  court  on 
inspection  of  the  record,  must  conclude  with  a  verification. 

**  3.  The  question  raised  is  not  a  question  for  a  jury. 

"4.  The  surrebutter  is  irregular." 

Judgment  was  entered  for  the  defendant  on  the  demurrer. 
Plaintiff  appealed. 

Error  assigned  was  in  entering  judgment  for  defendant  on 
the  demurrer. 

Ira  J.  Williams^  with  him  Simpson  ^  Brovm^  for  appellant. — 
The  contract  being  a  severable  one,  more  than  one  action  was 
maintainable  thereon :  Clay  Commercial  Telephone  Co.  v.  Root, 
17  W.  N.  C.  200 ;  Huntington  v.  Ogdensburg,  etc.,  R.  R.  Co.,  7 
Am.  Law  Reg.  148 ;  Thompson  v.  Wood,  1  Hilt.  96 ;  Levin  v. 
Standard  Fashion  Co.,  16  Daly,  404  ;  Strauss  v.  Meertief,  64 
Ala.  299;  Liddell  v.  Chidester,  84  Ala.  608 ;  McEvoy  v.  Bock, 
37  Mum.  402 ;  Britton  v.  Turner,  6  N.  H.  481 ;  Whitaker  v. 
Sandifer,  1  Duvall  (Ky.),  261 ;  Armfield  v.  Nash,  31  Miss.  361 ; 
Blun  V.  Politzer,  53  Ga.  82;  Badger  v.  Titcomb,  15  Pick. 
409  ;  Hamm  v.  Beaver,  31  Pa.  58 ;  Priest  v.  Deaver,  22  Mo. 
App.  2T6 ;  Weiler  v.  Henarie,  13  Pac.  Repr.  614 ;  Wilke  v. 
Harrison,  166  Pa.  202 ;  Amrhein  v.  Quaker  City  Dye  Works, 
192  Pa.  255. 

The  prior  judgment  is  conclusive  against  appellee :  Liddell 
V.  Chidester,  84  Ala.  508  ;  Love  v.  Waltz,  7  Cal.  250  ;  Haskm 
V.  Mayor,  11  Hun,  436  ;  French  v.  Howard,  14  Ind.  455 ; 
Trescott  v.  Barnes,  51  Iowa,  409 ;  Kilheffer  v.  Herr,  17  S.  & 
R.  319;  Smith  v.  Elliott,  9  Pa.  345  ;  Danziger  v.  Williams,  91 
Pa.  234 ;  FeU  v.  Bennett,  110  Pa.  181 ;  Bierer  v.  Hurst,  162 
Pa.  1  ;  Hartman  v.  Pittsburg  Incline  Plane  Co.,  2  Pa.  Supe- 
rior Ct.  123  ;  Newton  v.  Hook,  48  N.  Y.  676 ;  Myers  v.  King- 
ston  Cool  Co.,  126  Pa.  600. 

David  0.  Sdrrington^  for  appellee. — The  only  right  of  action 
an  employee  can  have  after  a  wrongful  discharge  is  for  breach 
of  the  contract,  and  he  cannot  have  successive  suits  for  instal- 
ments of  wages:  Arnold  v.  Adams,  27  App.  Div.  Rep.  (N.  Y.) 
7 ;  Wieland  v.  Wilcox,  40  App.  Rep.  (N.  Y.)  213 ;  Algeo  v. 
Algeo,  10  S.  &  R.  236 ;  Emery  v.  Steckel,  126  Pa.  171 ;  Moser 
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V.  Guarantee  Trust  &  Safe  Deposit  Co.,  3  AtL  Repr.  454 ; 
Amrhein  v.  Quaker  City  Dye  Works,  192  Pa-  256. 

The  appellee's  second  contention  is  that  a  former  judgment 
for  the  same  cause  of  action  is  a  bar  to  a  second  suit.  The 
fact  that  it  was  not  included  in  the  first  suit  is  a  matter  of  no 
importance,  the  only  question  is,  could  and  should  it  have  been 
so  included :  Hess  v.  Heebie,  6  S.  &  R.  57. 

A  former  decision  between  the  same  parties  cannot  be  collat- 
erally questioned  in  another  suit,  although  it  proceeded  upon 
a  mistake  of  law :  Bower  v.  Tallman,  5  W.  &  S.  556 ;  Bolton 
V.  Johns,  5  Pa.  202 ;  Rockwell  v.  Langley,  19  Pa.  502;  Simes 
V.  Zane,  24  Pa.  242. 

Opinion  by  Me.  Justice  Fell,  July  11, 1900. 

The  judgment  appealed  from  was  entered  on  a  demurrer  to 
a  surrebutter.  We  are  asked  however  to  determine  the  right 
of  the  plaintiff  to  recover  without  regard  to  the  technical  ques- 
tions raised  by  the  pleadings.  The  facts  alleged  are  that  the 
plaintiff  was  employed  by  the  defendant  as  a  manager  of  a 
branch  bf  its  business  for  one  year  beginning  January  12,  1898, 
at  a  salary  of  $75.00  per  week ;  on  July  2,  1898,  he  was  dis- 
charged without  cause ;  on  July  18,  he  sued  the  defendant  for 
two  weeks'  salary  in  the  district  court  of  the  city  of  Brooklyn, 
New  York,  and  recovered  a  judgment  therefor,  which  has  been 
paid. 

This  action  was  brought  after  the  expiration  of  the  time  for 
which  the  plaintiff  was  employed  to  recover  the  salary  for  the 
balance  of  the  year.  The  defendant  pleaded  the  recovery  of 
the  judgment  in  New  York  in  bar.  It  is  conceded  that  while 
the  plaintiff  was  in  the  employ  of  the  defendant  he  could  have 
maintained  a  separate  action  for  each  week's  salary  as  it  became 
due ;  but  it  is  contended  that  after  his  discharge  his  only  rem- 
edy was  an  action  for  damages  for  breach  of  the  contract,  and  that 
as  there  can  be  but  one  recovery  on  that  ground  he  is  concluded 
by  the  action  brought  in  New  York. 

The  generally  recognized  rule  is  that  an  employee  for  a  fixed 
period  who  has  been  wrongfully  discharged  may  either  treat 
the  contract  as  existing  and  sue  for  his  salary  as  it  becomes 
due,  not  on  a  quantum  meruit,  but  by  virtue  of  the  special  con- 
tract, his  readiness  to  serve  being  considered  as  equivalent  toao- 
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tual  service,  or  he  may  sue  for  the  breach  of  contract  at  once  or 
at  the  end  of  the  contract  period,  but  for  the  breach  he  can  have 
but  one  action :  2  Smith's  Leading  Cases,  38,  note  to  Cutter 
V.  Powell ;  7  Am.  Law  Reg.  (N.  S.)  148,  note  to  Huntington 
V.  Odgensburg,  etc.,  R.  R.  Co.  Our  cases  are  in  entire  harmony 
with  this  rule.  In  Algeo  v.  Algeo,  10  S.  &  R.  235,  it  was  held 
that  where  the  performance  of  service  had  been  prevented  by 
the  discharge  of  the  employee,  he  must  declare  on  the  special 
agreement  and  could  not  recover  on  the  implied  pronuse,  as  tlie 
law  would  infer  a  promise  from  the  acts  of  the  plaintiff  only 
and  not  from  the  acts  of  prevention  by  the  defendant.  In  Clay 
Commercial  Telephone  Co.  v.  Root,  17  W.  N.  C.  200,  the  plain- 
tiff sued  during  the  contract  period  on  an  agreement  which,  as 
in  this  ease,  was-  severable  because  the  consideration  was  ap- 
portioned. In  the  opinion  in  Kirk  v.  Hartman,  63  Pa.  97,  it 
was  said  by  Shakswood,  J.,  "  that  a  servant  dismissed  without 
cause  before  the  expiration  of  a  definite  period  of  employment 
could  maintain  an  action  of  debt  on  the  special  agreement." 

It  follows  that  if  the  recovery  in  the  New  York  court  was 
for  the  instalments  of  salary  then  due  as  alleged  in  the  decla- 
ration in  this  case  the  plaintiff  may  maintain  his  action ;  if  it 
was  for  damages  for  the  breach  of  the  contract  as  averred  in 
the  plea  filed,  he  is  concluded  by  it.  There  is  nothing  in  the 
record  before  us  which  throws  any  light  upon  this  question, 
and  the  case  must  go  back  for  decision  in  the  common  pleas. 

The  judgment  is  reversed  with  a  procedendo. 


Moore  v.  Lincoln  Park  and  Steamboat  Consolidated 
Company. 

AppealB^Interloculory  order. 

An  order  sustaining  in  pait  exceptions  to  an  auditor's  report,  and  re- 
ferring the  matter  back  to  the  auditor,  is  an  interlocutoiy  and  not  a  final 
order. 

Bhipa  and  8hipping''EnroUment--Mortgage^(hrpor<jUion, 
A  corporation  may  enroll  a  ship  which  it  owns  in  a  port  in  which  it 
transacts  its  business,  although  such  port  is  not  the  home  port  of  the  cor- 
poration, and  a  mortgage  on  the  ship  enrolled  in  the  same  port  in  which 
the  ship  is  enrolled,  will  give  a  valid  lien  upon  the  ship. 
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Receivers —  Compensation — Counsel  fees — Steamships, 
Where  receivers  of  a  steamship  company  sell  vessels  of  the  company 
upon  which  maritime  liens  have  been  fixed  prior  to  the  receivership,  they 
cannot  diminish  the  fund  due  to  the  owners  of  such  liens  by  retaining  an 
allowance  for  receivers^  commissions  and  counsel  fees.  For  such  allow- 
ances they  must  look  to  the  other  property  of  the  company. 

Maritime  liens— Supplies  and  repairs — Credit  of  owner — CotUract. 

A  maritime  lien  for  repairs  and  supplies  to  a  vessel  cannot  be  acquired 
where  it  appears  that  the  repairs  and  supplies  were  furnished  upon  the 
credit  of  the  owners,  and  not  of  the  vessel. 

Argued  Jan.  26, 1900.  Appeals,  Nos.  395, 400, 416  and  416, 
January  T.,  1899,  by  George  McGowan  and  Bernard  Gilpin, 
Receivers,  Morris  and  Mathis,  Equitable  Trust  Company  and 
Pains  Pyro-Spectacle  Company,  from  decree  of  C.  P.  No.  4, 
Phila.  Co.,  June  T.,  1896,  No.  1180,  on  exceptions  to  auditor's 
report  in  case  of  Hugh  C.  Moore  v.  Lincoln  Park  and  Steam- 
boat Consolidated  Company.  Before  McCollum,  Mitchell, 
Fell,  Brown  and  Mestrbzat,  JJ.    AflBrmed. 

Exceptions  to  report  of  Horn  R.  Kneass,  Esq.,  auditor. 

The  facts  appear  by  the  opinion  of  Arnold,  P.  J.,  which 
was  as  follows : 

The  Lincoln  Park  and  Steamboat  Consolidated  Company 
was  incorporated  January  16, 1891,  under  the  laws  of  the  state  of 
New  Jersey,  its  principal  oflBce  and  place  of  business  being  at 
Lincoln  park,  Greenwich  township,  Gloucester  county,  New 
Jersey.  Lincoln  park  is  located  in  the  United  States  customs 
collection  district  of  Bridgeton,  New  Jersey.  The  company 
was  registered  in  Pennsylvania,  and  had  an  office  in  Philadel- 
phia. Its  business  was  the  establishment  of  a  park  and  pleas- 
ure grounds,  and  the  owning,  leasing  and  running  of  steamboats 
to  carry  passengers  from  Philadelphia  to  the  park  on  the  Dela- 
ware river  in  New  Jersey. 

On  July  21, 1896,  the  Pains  Pyro-Spectacle  Company  issued 
a  writ  of  foreign  attachment  out  of  this  court  against  the  Lin- 
coln Park  and  Steamboat  Consolidated  Company,  by  virtue  of 
which  the  sheriff  attached  the  steamboats  Chauncey  Vibbard 
and  Georgeanna,  on  which  judgment  for  f  7,573.30  was  entered 
on  February  15,  1897.  In  the  mean  time,  to  wit:  on  July  24, 
1896,  a  bill  was  filed  in  this  court  by  Hugh  C.  Moore  against 
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the  Lincoln  Park  and  Steamboat  Consolidated  Company,  alleg- 
ing the  insolvency  of  the  said  company  and  praying  for  the 
appointment  of  receivers,  whereupon  this  court,  the  same  day, 
July  24, 1896,  issued  an  injunction  against  the  officers  of  the 
company,  restraining  them  from  further  continuing  the  business 
of  the  company  or  interfering  with  its  property,  and  appointed 
George  McGowan  and  Bernard  Gilpin  receivers  of  the  property, 
real  and  personal  of  the  said  company.  An  ancillary  receiver- 
ship was  appointed  in  the  state  of  New  Jersey  consisting  of 
Messrs.  McGowan  and  Gilpin,  with  a  resident  of  the  state  of 
New  Jersey,  as  required  by  the  laws  of  the  state.  Upon  the 
appointment  of  the  receivers  they  took  the  steamboats  out  of 
the  custody  of  the  sheriff,  and  proceeded  to  operate  them  dur- 
ing the  summer  season,  carrying  on  the  business  of  the  Lincoln 
Park  and  Steamboat  Consolidated  Company  the  same  as  before 
the  attachment  and  receivership.  No  order  of  court  was  made 
authorizing  the  receivers  to  do  this,  but  it  appears  to  have  been 
done  on  some  agreement  between  them  and  the  sheriff.  After 
the  summer  season  had  closed,  to  wit:  on  October  17,  1896, 
the  sheriff  presented  his  petition  to  the  court  alleging  that  the 
steamboats  were  chargeable  and  perishable,  and  asking  for  an 
order  to  sell  the  boats.  The  auditor  reports  on  page  54  of  his 
report  that  "there  was  considerable  trouble  in  procuring  the 
consent  of  the  sheriff  to  the  receivers  Selling  the  boats  "  all  of 
which  was  unnecessary  as  the  sheriff  was  the  proper  party  to 
make  the  sale.  After  considerable  delay  and  very  large  ex- 
penses had  been  incurred,  the  Georgeanna  was  sold  for  #8,300, 
and  the  Vibbard  for  |6,800,  making  a  total  of  $14,600,  out  of 
which  was  deducted  the  auctioneer's  bill  for  advertising  and 
commissions  amounting  to  $1,270.23,  thus  leaving  a  balance  of 
$13,329.77,  for  distribution  amongst  the  creditors. 

An  auditor  having  been  appointed  to  distribute  the  fund, 
various  creditors  appeared  before  him,  among  them  being  the 
Equitable  Trust  Company,  trustee  for  bondholders  under  two 
mortgages,  one  for  $70,000  and  the  other  for  $49,500,  upon  all 
the  property,  real  and  personal  of  the  Lincoln  Park  and  Steam- 
boat Consolidated  Company.  Claims  were  also  presented  for 
certain  maritime  liens  for  repairs  to  the  boats,  seamen's  wages 
and  supplies,  as  well  as  the  claim  of  the  plaintiff  in  the  foreign 
attachment  before  mentioned. 
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In  the  distribution  of  the  fund  of  $14,600  the  auditor  has 
allowed  to  the  auctioneers  for  commissions,  advertising,  etc., 
$1,270.23 ;  to  the  sheriff,  for  his  costs  in  the  foreign  attachment 
suit,  $506 ;  to  the  receivers,  $1,000  each ;  to  their  counsel,  $500 
each ;  for  stenographic  notes  of  testimony,  $529.60 ;  for  audi- 
tor's fee,  $1,500  ;  to  the  bondsmen  of  the  receivers,  $100 ;  to 
the  counsel  for  the  Lincoln  Park  and  Steamboat  Consolidated 
Company  for  defending  it  in  certain  suits,  $251,  and  sundry 
other  items,  amounting  altogether  to  $10,584.96,  leaving  a  bal- 
ance for  distribution  of  $4,015.04,  out  of  which  he  awarded  to 
the  seamen  $2,100.82,  leaving  a  balance  of  $1,914.22,  which  he 
awarded  to  the  Pains  Pyro-Spectacle  Company,  the  plaintiff  in 
the  attachment  suit  before  referred  to. 

The  claims,  although  many  in  number,  may  be  grouped  into 
classes,  and  treated  as  such.  The  first  and  principal  exception 
is  to  the  allowances  to  the  receivers,  it  being  alleged  that  they 
are  mere  intruders,  who  took  the  boats  out  of  the  hands  of  the 
sheriff  for  the  purpose  of  carrying  on  the  business  of  the  park 
during  the  summer  season,  without  any  authority  of  law  what- 
ever. We  are  of  the  opinion  that  the  exceptions  to  the  allow- 
ance of  any  sum  to  the  receivers,  or  to  their  counsel,  or  bondsmen, 
should  be  sustained,  under  the  principle  laid  down  in  the  late 
case  of  Lane  v.  The  Washington  Hotel  Company,  190  Pa.  230, 
in  which  it  was  decided  that  even  when  receivers  are  authorized 
to  carry  on  a  business  and  sell  the  property  of  the  company  of 
which  they  are  receivers,  they  cannot  diminish  the  fund  due 
to  the  creditors  who  are  secured  by  liens  by  retaining  an  allow- 
ance for  receivers'  commissions  and  counsel  fees. 

At  the  time  the  present  case  was  before  the  auditor  the  case 
of  Lane  v.  The  Washington  Hotel  Company  had  not  been 
decided,  and  therefore  the  auditor  had  not  the  advantage  which 
the  opinion  in  that  case  would  have  given  him  in  passing  upon 
the  propriety  of  allowing  the  claims  of  the  receivers  in  this 
case.  However,  with  that  authority  before  us,  which  we  wel- 
come not  only  as  a  guide,  but  as  the  application  of  a  wise,  just 
and  sensible  principle  of  law,  we  sustain  the  exceptions  and 
disallow  all  claims  of  the  receivers  and  counsel,  referring  them 
for  their  compensation  to  the  fund  which  they  received  in  New 
Jersey  from  the  sale  of  the  property  there,  and  the  use  of  the 
boats. 
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The  next  and  important  question  is  upon  the  claim  of  the 
Equitable  Trust  Company.  The  steamboats  Chauncey  Vib- 
bard  and  Georgeanna  belonged  to  the  Lincoln  Park  and  Steam- 
boat Consolidated  Company,  a  corpomtion  whose  residence  was 
in  the  state  of  New  Jersey,  and  Bridgeton,  the  port  of  entry  in 
the  collection  district  in  which  the  residence  of  the  Lincoln 
Park  and  Steamboat  Consolidated  Company  was  located,  is  the 
place  where  those  steamboats  should  have  been  enrolled :  The 
Thomas  Fletcher,  24  Fed.  Repr.  375.  Instead  of  that  they  were 
enrolled  in  the  custom  house  at  Philadelphia,  and  the  mort- 
gage of  said  boats  was  also  recorded  there.  It  is  a  well  settled 
principle  of  United  States  maritime  law  that  a  vessel  must  be 
enrolled  or  registered  in  the  home  port  of  its  owner.  Where 
there  are  several  owners  the  vessel  may  be  enrolled  in  the  home 
port  of  the  ship's  husband  or  managing  owner.  It  is  contended 
that  inasmuch  as  George  McGowan,  the  president  of  the  Lin- 
coln Park  and  Steamboat  Consolidated  Company,  resided  in 
Philadelphia,  his  residence  justified  the  company  in  enrolling 
and  registering  the  boats  in  the  custom  house  at  Philadelphia, 
where  they  were  previously  enrolled.  But  the  fallacy  of  that 
argument  consists  in  this,  that  Mr.  McGowan  is  not  a  part 
owner  of  the  boats,  he  was  merely  a  shareholder  in  the  com- 
pany which  owns  the  boats.  Mr.  McGowan  had  no  individual 
interest  whatever  in  the  boats  as  boats.  He  had  shares  of 
stock  in  a  company,  which  company  was  the  sole  owner  of  the 
boats,  and  as  that  company  resided  in  the  collection  district  of 
Bridgeton,  New  Jersey,  the  steamboats  should  have  been  en- 
rolled there  in  order  to  give  a  lien  for  any  mortgages  thereon. 
Without  elaborating  upon  the  law  on  this  subject  it  is  sufficient 
for  us  to  refer  to  the  case  of  Johnson  v.  Merrill,  122  Mass.  153, 
where  the  law  has  been  fully  considered  and  decided  by  Chief 
Justice  Gbay.  See  also  on  this  point  the  cases  of  White's  Bank 
v.  Smith,  7  Wallace,  646,  The  Augustine  Kobbe,  37  Fed.  Repr. 
696,  and  The  John  T.  Moore,  3  Woods,  61.  The  claim  of  the 
Equitable  Trust  Company  is  like  that  on  a  mortgage  of  real 
estate  recorded  in  the  wrong  county.  It  acquires  no  lien,  hav- 
ing been  recorded  in  the  wrong  county. 

Nor  can  the  claim  be  sustained  as  a  merely  temporary  enroll- 
ment of  the  vessels.  They  were  enrolled  February  27, 1893, 
on  the  oath  of  George  McGowan,  president  of  the  Lincoln 
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Park  and  Steamboat  Consolidated  Company.  The  company  be- 
came insolvent  in  July,  1896,  and  the  steamboats  were  levied 
upon  in  July,  1896.  This  enrollment  of  more  than  two  years 
cannot  be  considered  a  temporary  enrollment.  Besides  this,  a 
temporary  enrollment  will  not  support  a  mortgage.  We  sus- 
tain the  auditor  in  rejecting  the  claim  of  the  Equitable  Trust 
Company  as  trustee  and  mortgagee  and  relegate  it  to  the  list 
of  general  creditors. 

The  next  question  involves  the  claims  upon  certain  alleged 
maritime  liens.  An  interlocutory  order  was  made  with  the 
consent  of  all  the  parties  on  May  29,  1899,  for  the  payment  of 
the  auditor,  the  stenographer,  the  prothonotary,  the  printing 
of  the  auditor's  reports,  and  some  minor  expenses,  amounting 
altogether  to  f  2,174.15.  By  the  same  order  certain  claims  of 
seamen's  wages  and  towing  prior  to  the  attachment  were  al- 
lowed, amounting  to  $1,690.08.  The  total  of  these  payments, 
$3,764.23,  will  be  first  deducted  out  of  the  fund  for  distribution. 

The  largest  claim  upon  the  balance  appears  to  be  that  of 
Morris  &  Mathis  of  Camden,  New  Jersey,  for  supplies  and  re- 
paira  to  the  steamboats  Chauncey  Vibbard  and  Georgeanna, 
amounting  to  $9,242.88.  Objection  is  made  to  this  claim  on 
legal  grounds.  Messrs.  Morris  &  Mathis,  it  is  alleged,  were 
shareholders  and  directors  or  managera  of  the  Lincoln  Park 
and  Steamboat  Consolidated  Company,  and  it  is  argued  that 
because  they  are  such,  they  are  not  entitled  to  a  preference 
over  the  lien  creditors  of  the  company,  for  this  the  cases  of  the 
Murphy  Tugs,  28  Fed.  Repr.  429,  and  the  Queen  of  the  St. 
Johns,  31  Fed.  Repr.  24,  are  cited.  Without  deciding  the 
case  as  a  question  of  law,  we  prefer  to  pass  upon  it  as  the  au- 
ditor has.  He  finds  that  the  work  was  done  upon  contracts 
made  with  and  upon  the  credit  of  the  company,  and  not  under 
a  contract  express  or  implied,  for  a  lien  upon  the  boats.  These 
claimants  had  a  running  account  with  the  Lincoln  Park  Com- 
pany, with  whom  the  dealings  were  had,  as  owners  on  their 
personal  credit  The  boats  were  not  in  distress  nor  was  the 
owner  known  to  be  insolvent.  On  the  contrary  the  owner 
made  payments  on  account  of  this  claim.  Following  the  audi- 
tor we  relegate  this  claim  to  the  list  of  general  creditors. 

We  sustain  the  auditor  in  rejecting  the  claim  of  Charles  D. 
Norton  &  Company  for  coal,  as  that  coal  was  sold  to  the  com- 
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pany  and  the  receivers  upon  their  credit.  It  was  delivered  to 
bai-ges  from  which  it  was  distributed  amongst  several  boats,  in- 
cluding some  leased  boats,  in  addition  to  the  Chauncey  Vibbard 
and  the  Georgeanna,  the  exact  amount  furnished  to  each  boat 
nowhere  appearing,  and  it  being  a  mere  matter  of  conjecture. 

The  claim  of  Daniel  McCarthy,  a  steward,  for  190.00  seems 
to  have  been  overlooked  by  the  auditor.  We  allow  it  as  a 
maritime  lien  for  wages.  Likewise  the  claims  of  Daniel 
O'Keefe,  deckhand,  for  $21.60  and  William  Curry  as  engineer, 
for  f48.00  are  allowed. 

McCarthy's  claim  for  victualing  the  crews  of  the  Vibbard 
and  the  Georgeanna,  between  June  16,  and  June  80, 1896,  also 
appears  to  be  a  good  maritime  lien,  and  is  allowed,  as  to  the 
Vibbard,  in  the  amount  of  $175.50,  and  as  to  the  Georgeanna, 
in  the  amount  of  $128.25.  As  to  any  claims  after  the  atttach- 
ment  they  will  not  be  allowed  as  a  lien,  and  will  have  to  go  to 
the  list  of  general  creditors. 

The  claim  of  Frank  T.  Cable  for  $96.00  is  for  services  ren- 
dered to  the  receivers  in  the  operation  of  the  boats,  and  was 
properly  disallowed  as  a  lien.  His  claim  for  $269.50  for  wages 
prior  to  the  attachment  will  be  allowed  as  a  wage  claim  to  the 
extent  of  $200,  and  the  balance  he  may  claim  as  a  general 
creditor. 

We  may  say  here  that  the  fund  was  produced  by  the  execu- 
tion under  the  Pennsylvania  law,  and  is  subject  to  claims  al- 
lowed by  the  law  of  this  state ;  wages  of  laborers  to  the  amount 
of  $200  are  preferred  by  our  law,  and  should  be  allowed  in  dis- 
tributing the  fund  before  us.  The  allowance  to  William  T. 
Dahl  of  $35.00  and  $68.33  by  the  auditor  is  approved. 

The  auditor  properly  rejected  the  claim  of  the  Pinkerton 
National  Detective  Agency  for  the  reason  that  the  claim  was 
not  made  by  the  men  who  actually  did  the  work,  but  by  the 
company  which  employs  them  under  a  contract  with  the  steam- 
boat company.  This  claim  is  not  entitled  to  a  maritime  lien 
for  services  nor  to  a  preference  as  wages.  It  will  be  relegated 
to  the  list  of  general  creditors. 

The  auditor  disallowed  the  claims  of  George  Morton,  Clar- 
ence A.  Young,  William  J.  Bowen,  Joseph  Bergantz  and  Joseph 
F.  Ames,  linemen,  who  rendered  services  in  receiving  passen- 
gers and  assisting  them  in  alighting  from  boats,  on  the  ground 
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that  they  were  not  maritime  liens.  This  disallowance  by  the 
auditor  is  approved.  They  are  however  entitled  to  a  prefer- 
ence under  the  law  relating  to  wages  claimed. 

The  auditor  rejected  the  claims  of  the  Cape  May  &  Delaware 
Navigation  Company  for  wharfage,  C.  Halyburton  for  ship 
chandlery,  Benjamin  Brammall  for  lighting  coal,  and  John 
Baizley  for  repairs  because  they  arose  on  contracts  with  the 
owners  on  their  personal  responsibility.  We  agree  with  him 
in  these  cases.  These  claims  will  be  relegated  to  the  list  of 
general  creditors. 

The  receivers  paid  the  sum  of  $100  in  settlement  of  an  ac- 
tion against  them  for  injuries  to  a  passenger  on  one  of  the 
boats.  This  sum  was  paid  by  order  of  this  court,  and  the  re- 
ceivers will  be  allowed  credit  therefor. 

The  receivers  also  claimed  credit  for  money  borrowed  from 
the  People's  Bank  to  pay  for  insurance  on  the  boats,  f  1,715.14, 
less  a  rebate  of  #360,  making  a  difference  of  $1,355.14,  for 
which  they  will  be  allowed  credit. 

The  sums  claimed  for  (^lectric  lighting,  advertising  in  news- 
papers, counsel  fee  of  Mr.  Leaming,  disinfecting  boats,  and 
sundry  expenses,  will  be  relegated  to  the  list  of  general  cred- 
itors, and  receive  a  dividend,  if  any  remains  after  payment  of 
the  preferred  claims. 

A  feeble  objection  was  made  to  the  amount  claimed  for  the 
auctioneer's  expenses  of  selling  the  boats,  the  sheriff's  costs, 
auditor's  fee  and  the  stenographer's  bill,  but  by  agreement  of 
all  the  parties  they  were  ordered  to  be  paid  and  have  been 
paid. 

On  April  5, 1899,  an  order  was  made  on  motion  of  all  the 
parties  that  the  auditor's  report  be  printed,  the  costs  to  be  paid 
out  of  the  fund.    This  item  of  expense  will  also  be  deducted. 

The  report  will  be  referred  back  to  the  auditor  for  the  pur- 
pose of  restating  the  account  and  allowances.  Any  interest 
accrued  upon  the  fund  in  the  hands  of  receivers  must  be  ac- 
counted for  by  them.  The  amount  already  paid  by  the  orders 
of  court  made  April  5,  and  May  29,  1899,  shall  be  first  de- 
ducted, together  with  the  costs  of  suit,  then  the  maritime 
liens  and  wages  claims  allowed  by  this  opinion. 

Next  the  claim  of  the  plaintiff  in  the  attachment  suit,  the 
Pains  Pyro-Spectacle  Company.    The  residue,  if  any,  shall  be 
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aocounted  for  by  the  receivers  on  the  settlement  of  their  ac- 
count which  includes  the  amount  received  by  them  from  the 
property  in  New  Jersey  and  operating  the  boats  if  any.  The 
fee  heretofore  paid  to  the  auditor  will  include  the  expense  of 
this  reference. 

On  reargument  Arnold,  P.  J.,  filed  the  following  opinion : 

We  have  heard  a  reargument  in  this  case  and  given  it  a  care- 
ful consideration.  Although  appeals  have  been  taken  by  some 
of  the  claimants,  yet  they  were  taken  prematurely,  as  no  final 
decree  of  distribution  has  been  made  in  the  case.  Our  order 
made  July  5,  1899,  was  '' exceptions  in  part  sustained  and 
matter  referred  back  to  the  auditor."  This  was  interlocutory 
and  not  final. 

The  first  claim  to  be  considered  is  that  of  the  receivers  and 
their  attorneys  for  commissions.  While  we  have  decided  that 
they  are  not  entitled  to  commissions,  counsel  fees  and  the 
amount  paid  for  entering  their  bond  of  suretyship,  still  we  have 
allowed,  and  intend  to  allow  them  for  all  moneys  they  have 
actually  expended  in  litigation  concerning  the  boats.  There- 
fore, all  expenses  incurred  and  paid  by  them  in  suits  in  this 
and  other  courts  will  be  allowed.  We  have  gone  to  the  utmost 
length  of  indulgence  in  this  matter.  The  order  of  court  made 
on  the  petition  of  the  sheriff  directing  the  receivers  to  sell  the 
boats  does  not  entitle  the  receivers  to  commissions  or  counsel 
fees  in  preference  to  fixed  liens.  The  misunderstanding  as  to 
the  receivers'  compensation  has  been  caused  by  treating  the 
account  before  us  as  a  general  account,  whereas  it  is  merely  an 
account  of  the  moneys  received  from  the  sale  of  two  steamboats 
which  were  incumbered  by  maritime  liens  in  excess  of  the 
amoujit  they  sold  for.  The  auctioneer's  charges  for  selling  the 
boats,  $1,270.23,  appear  to  us  to  be  extravagant,  but  having 
been  paid,  we  have  approved  the  payment.  The  act  of  the 
receivers  taking  possession  of  the  boats  and  keeping  them  for 
a  long  time  increased  the  sheriff's  costs  and  wharfage,  making 
the  costs  $506,  and  altogether  there  does  not  appear  to  have 
been  that  watchful  regard  for  the  rights  of  the  creditors  and 
others  interested  in  the  sale  of  the  boats  which  should  have 
been  given. 

We  adhere  to  our  ruling  in  relation  to  the  claim  of  Morris 
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&  M athis  that  their  claim  is  based  upon  contracts  made  with 
and  upon  the  credit  of  the  company  and  not  upon  the  credit 
of  boats  in  distress. 

The  claim  of  Daniel  McCarthy  for  victualing  the  crews  of  the 
Vibbard  and  Georgeanna,  as  heretofore  allowed,  did  not  in- 
clude all  that  he  was  entitled  to.  His  claim  is  for  victual- 
ing between  June  1,  and  July  25, 1896,  and  charges  the  Vib- 
bard to  the  amount  of  $632.25  and  the  Georgeanna  $470.25. 
As  we  have  allowed  the  seaman's  claim  for  wages  we  also  allow 
the  claim  for  feeding  the  seamen,  under  the  Act  of  June  24, 
1895,  P.  L.  251. 

We  see  no  reason  to  change  our  opinion  as  to  the  claim  of 
C.  Halyburton  for  ship  chandlery,  which  arose  on  a  contract 
made  with  the  owners  on  their  personal  responsibility,  and  not 
on  the  credit  of  the  boats. 

The  claim  of  the  Equitable  Trust  Company,  which  held  two 
mortgages  on  the  steamboats,  presents  a  question  which  has 
received  careful  consideration.  Following  the  decision  in  John- 
son V.  Merrill,  122  Mass.  153,  we  have  heretofore  decided  that 
the  mortgages  held  by  the  trust  company  were  improperly  en- 
rolled in  the  custom  house  in  Philadelphia  instead  of  Bridge- 
ton,  New  Jersey,  and  therefore,  we  decided  that  they  were  not 
a  lien  on  the  vessels.  Reflection  leads  us  to  a  different  con- 
clusion. Section  4141  of  the  Revised  Statutes  of  the  United 
States  (act  of  December  31, 1792)  provides  that  "  every  vessel 
shall  be  registered  by  the  collector  of  that  collection  district 
which  includes  the  port  to  which  such  vessel  shall  belong  at 
the  time  of  her  registry :  which  port  shall  be  deemed  to  be  that 
at  or  nearest  to  which  the  owner,  if  there  be  but  one,  or  if  more 
than  one,  the  husband  or  acting  or  managing  owner  of  such 
vessel,  usually  resides."  Previous  to  registry  an  oath  is  re- 
quired showing  the  place  where  the  vessel  was  built,  her  owner 
or  owners'  names  and  place  of  abode,  with  some  other  details, 
and  the  penalty  for  false  swearing  is  the  forfeiture  of  the  vessel : 
Sections  4142,  4143. 

Enrollment  is  the  term  used  in  describing  the  registiy  of  a 
vessel  engaged  in  domestic  commerce,  as  distinguished  from  a 
vessel  engaged  in  foreign  commerce  and  navigation,  and  to  en- 
title a  vessel  to  enrollment  ^'  the  same  requirements  in  all  re« 
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spects  shall  be  complied  with  as  are  required  before  registering 
a  vessel : "  Act  of  February  18, 1793,  section  4312. 

As  a  vessel  is  movable  and  not  fixed,  it  was  necessary  to 
resort  to  some  other  method  than  the  locality  in  which  the  ves- 
sel might  be,  to  determine  where  she  should  be  registered  or 
enrolled.  Therefore,  the  residence  of  the  owner,  if  only  one, 
or  the  ship's  husband,  if  there  are  more  owners  than  one,  was 
designated  as  the  place  at  which  registry  or  enrollment  should 
be  made.  Registers  for  vessels  owned  by  an  incorporated  com- 
pany may  be  issued  in  the  name  of  the  president  or  secretary 
of  the  company,  but  a  new  registry  or  enrollment  must  be  taken 
out  on  the  death,  removal  or  resignation  of  such  president  or 
secretary:  Act  of  March  3, 1825,  sees.  4137,  4138,  4313,  4316. 
These  sections  are  permissive  and  have  no  application  to 
the  present  case,  as  the  vessels  of  the  Lincoln  Park  Company 
were  enrolled  in  the  name  of  the  company  and  not  in  the  name 
of  its  president  or  secretary. 

Mortgaging  a  vessel  is  regulated  by  Act  of  July  29, 1850, 
sec.  4192,  which  provides  that  "no  bill  of  sale,  mortgage, 
hypothecation  or  conveyance  of  any  vessel  or  part  of  any  vessel 
of  the  United  States,  shall  be  valid  against  any  person  other 
than  the  grantor  or  mortgagor,  his  heirs  and  devisees  and  per- 
sons having  actual  notice  thereof,  unless  such  bill  of  sale,  mort- 
gage, hypothecation  or  conveyance  is  recorded  in  the  oflBce  of 
the  collector  of  the  customs  where  such  vessel  is  registered  or 
enrolled."  When  tlie  acts  of  congress  on  this  subject  were 
passed  there  were  perhaps  very  few  vessels  owned  by  corpora- 
tions. Ownership  was  generally  vested  in  individuals  who  re- 
sided at  or  near  the  port  from  which  their  vessels  sailed,  and 
their  residence  was  a  fact  generally  known  or  easily  ascertained 
upon  inquiry;  but  now,  in  view  of  the  great  increase  in  the 
business  of  transportation  by  vessels  and  the  change  in  the  pres- 
ent modes  of  living,  by  which  business  men  have  more  than 
one  residence,  it  is  casting  a  heavy  burden  on  the  mortgagee  of 
a  vessel  to  require  him  to  inquire  where  the  owner  of  an 
enrolled  vessel  lives,  and  if  he  has  two  residences,  which  is  his 
legal  residence,  as  for  voting  or  taxing  purposes.  If  the  owner 
has  a  residence  in  two  states,  between  which  he  divides  his  time 
equally,  or  even  unequally,  is  a  mortgagee  bound  to  take  the  risk 
of  deciding  which  is  the  legal  residence  of  the  owner  and  the 
Vol.  cxcvi— 34 
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home  port  of  the  vessels  owned  by  him.  Or,  if  the  owner  re- 
sides in  an  inland  state,  as  Montana,  for  instance,  and  buys  a 
vessel  in  Boston  and  enrolls  her  there,  is  a  mortgagee  to  decide 
whether  the  owner  should  have  enrolled  the  vessel  at  some 
other  port,  as  New  York,  New  Orleans,  or  Portland,  Oregon, 
which  is  nearer  the  place  at  which  he  usually  resides  ?  Judge 
Ware  in  the  case  of  The  St.  Lawrence,  3  Ware,  211,  had 
this  question  before  him,  and  he  decided  that  where  tlie  legal 
domicile  of  a  ship's  husband  was  in  Northport  Maine,  but  he 
passed  two  thirds  of  his  time  in  New  York  and  carried  on 
business  there,  he  might  enroll  the  vessel  in  New  York.  This 
ruling  would  apply  to  a  corporation,  which,  while  it  may  be  said 
to  reside,  so  far  as  a  coiporation  can  be  said  to  have  a  residence, 
in  the  state  in  which  it  was  created,  nevertheless  does  business 
in  other  states.  Thus  a  corporation  chartered  in  West  Virginia 
and  transacting  its  business  in  another  state  or  other  states,  of 
which  it  is  common  knowledge  that  there  are  many,  might  be 
at  a  loss  to  know  where  to  enroll  its  vessels.  We  may  very 
readily  conclude  that  if  such  a  corporation  enrolls  its  vessels  in 
the  port  in  which  it  transacts  its  business,  it  complies  with  the 
law  so  far  as  it  can ;  and  we  may  also  conclude  that  any  cor- 
poration licensed  to  do  business  in  a  state  other  than  that 
which  created  it,  may  enroll  its  vessels  there  without  fear  of 
their  being  forfeited,  and  that  a  mortgagee  may  safely  enroll  its 
mortgage  in  the  port  where  the  vessel  is  enrolled  in  order  to 
obtain  a  lien  thereon.  We  must  give  the  statutes  an  interpre- 
tation which  will  facilitate  the  transaction  of  business  accord- 
ing to  the  changes  in  the  customs  and  conditions  of  the  people 
engaged  in  business,  otherwise  the  laws  made  for  the  lawful 
transaction  of  buiness  would  be  the  means  of  causing  insecurity 
instead  of  the  safety  they  meant  to  insure. 

We  will,  therefore,  award  the  residue  of  the  proceeds  of  the 
vessels  to  the  Equitable  Trust  Company  on  account  of  its  mort- 
gage, to  the  exclusion  of  the  attaching  creditor,  the  Pains  Pyro- 
Spectacle  Company.  The  court  costs  of  the  suit  by  the  Pains 
Pyro-Spectacle  Company  against  the  Lincoln  Park  Company, 
which  resulted  in  the  sale  of  the  boats  and  created  the  fund  in 
court,  will  be  paid  out  of  the  fund. 

The  auditor  will  prepare  a  table  of  distribution  in  accordance 
with  the  opinion  heretofore  filed  as  now  modified. 
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JErrars  amgned  were  in  dismissing  exceptions  to  auditor's 
report* 

Richard  C.  Dale^  for  George  McGowan  and  Bernard  Gilpin, 
receivers  and  appellants,  in  No.  395. — The  receivers  were  en- 
titled to  compensation  out  of  the  fund :  Booth  v.  Clark,  17 
Howard,  331 ;  Beach  on  Receivers,  sec.  773 ;  Hopfensack  v. 
Hopfensack,  61  How.  Pr.  (N.  Y.)  608. 

Horace  L,  Cheyney^  with  him  John  Frederick  Letuis^  for  Equi- 
table Trust  Company,  appellee,  in  No.  396. — A  court  of  equity 
will  not  permit  fixed  liens  to  be  impaired  by  the  allowance  of 
large  amounts  for  receivers'  compensation :  Schwartz  v.  Key- 
stone Oil  Co.,  163  Pa.  283;  Lane  v.  Washington  Hotel  Co., 
190  Pa.  230 ;  Hinckley  v.  Gihnan,  etc.,  R.  R.  Co.,  100  U.  S.  163 ; 
Lichtenstein  v.  Dial,  68  Miss.  64 ;  Morgan  v.  Hardee,  71  Ga. 
736 ;  High  on  Receivers,  sec.  781. 

John  G.  Johnson^  with  him  Joseph  Hill  Brinton^  for  Morris 
&  Mathis,  appellants,  in  No.  400. — Appellants  had  either  a 
maritime  lien  or  one  under  the  New  Jersey  laws :  Henry  on 
Admiralty,  p.  137;  The  Lulu,  10  Wallace,  192 ;  The  Patapsco, 
13  Wall.  329;  The  Madrid,  40  Fed.  Repr.  677;  Benedict's 
Admiralt}%  sees.  267,  268 ;  The  J.  E.  Rumbell,  148  U.  S.  1 ; 
The  Mary  Bell,  1  Sawyer,  136 ;  The  Kalorama,  10  Wall.  204 ; 
The  St  Lawrence,  1  Black,  622  ;  The  Grapeshot,  9  Wall.  141; 
The  Sea  Lark,  1  Sprague,  671 ;  The  Marion  S.  Harris,  29  U.  S. 
C.  C-  A.  Rep.  428. 

Horace  L.  Cheyney^  with  him  John  Frederick  Lewis^  for  Equi- 
table Trust  Company,  appellee,  in  No.  400,  cited  on  the 
question  of  lien :  The  Kate,  66  Fed.  Repr.  614 ;  The  Gen. 
Smith,  4  Wheaton,  438;  The  Patapsco,  13  Wall.  329;  Ste- 
phenson V.  The  Francis,  21  Fed.  Repr.  716 ;  The  Now  Then, 
60  Fed.  Repr.  944;  The  Planter,  7  Petei-s,  324;  The  Lotta- 
wanna,  21  WalL  668;  The  J.  E.  Rumbell,  148  U.  S.l ;  The 
Electron,  74  Fed.  Repr.  689;  Lighters  Nos.  27,  28,  67  Fed. 
Repr.  664;  The  Katie,  66  Fed.  Repr.  614;  The  Advance,  60 
Fed.  Repr.  766. 

Horace  L.  Cheyney^  with  him  John  Frederick  LewiSj  for  ap- 
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pellant,  in  No.  416. — The  court  erred  in  allowing  the  claim  of 
the  master,  the  watchman,  the  policeman  and  McCarthy :  Fisher 
V.  WUlmg,  8  S.  &  R.  118;  The  M.  Vandercook,  24  Fed. 
Repr.  472 ;  The  Havana,  1  Sprague  (U.  S.),  402 ;  Trainer  v. 
The  Superior,  1  Gilpin,  514 ;  The  Gen.  Smith,  4  Wheaton,  438 ; 
Stephenson  v.  The  Francis,  21  Fed.  Repr.  715;  The  Now 
Then,  60  Fed.  Repr.  944. 

William  F.  Meyers^  for  various  parties,  appellees,  in  No.  416, 
cited  Wilkinson  v.  Patton,  162  Pa.  12,  Brown  v.  German- 
American  Title  &  Trust  Co.,  174  Pa.  443,  Loughin  v.  Mc- 
Caulley,  186  Pa.  517,  Johnson  v.  Chicago,  etc.,  Elevator  Co., 
119  U.  S.  388,  Winsor  v.  Haddock,  64  Pa.  231,  The  Plymouth 
Rock,  13  Blatchf.  (U.  S.)  505,  Hook  v.  The  Venture,  16 
Pitts.  Leg.  Jour.  (N.  S.)  187,  McRae  v.  Bowers  Dredging  Co., 
86  Fed.  Repr.  344,  Lidgerwood  Mfg.  Co.  v.  Steam  Dredge  Boat 
Eastern  No.  2,  28  Pitts.  Leg.  Jour.  (N.  S.)  387,  Srodes  v.  The 
CoUier  9  Pitts.  Leg.  (O.  S.)  73,  Hommel  v  Lewis,  104  Pa. 
466,  and  Green  &  Co.  v.  Thompson,  172  Pa.  609, 

Paul  S:  Hichardsj  with  him  James  F.  Campbell,  for  Pains 
Pyro-Spectacle  Company,  appellants,  in  No.  416.  —  If  sec- 
tion 4912,  Revised  Statutes  of  the  United  States  does  create  a 
lien,  it  applies  only  to  vessels  of  the  United  States :  Webb  on 
Record  of  Title,  sec.  188;  Porter  v.  Dement,  35  111.  480; 
White's  Bank  v.  Smith,  7  Wall.  646 ;  Thurber  v.  The  Sloop 
Fannie,  8  Ben.  (Dist  Ct  Rep.)  429 ;  Johnson  v.  Merrill,  122 
Mass.  163. 

The  vessels  Georgeanna  and  Chauncey  Vibbard  were  not 
vessels  of  the  United  States  because  they  were  not  enrolled 
and  licensed  in  pursuance  of  the  requirements  of  sections  4311, 
4312,  4141:  1  Wade  on  Attachment,  par.  61;  Day  v.  New- 
ark India  Rubber  Mfg.  Co.,  1  Blatchf.  628 ;  St  Louis  v.  Wig- 
gins Ferry  Co.,  40  Mo.  580 ;  Bank  of  Augusta  v.  Earle,  13 
Peters,  588 ;  Watson  v.  Thompson  Lumber  Co.,  49  Ark.  83 ; 
Cook  V.  Hager,  3  Colo.  386;  Briggs  v-  Leitelt,  41  Mich.  80; 
The  Havana,  64  Fed.  Repr.  496. 

The  residence  of  the  park  company  is  located  at  the  port  of 
Billingsport,  which  is  comprised  within  the  collection  district 
of  Bridgeton:    The  Lotus  No.  2,  26  Fed.  Repr.  687;  Gar- 
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ston  Sailing  Ship  Co.  v.  Hickie,  L.  R.  18  Q.  B.  D.  17 ;  Price 
V.  Livingston,  L.  R.  9  Q.  B.  D.  679 ;  De  Longuemere  v.  Fire- 
man Ins.  Co.,  10  Johns.  (N.  Y.)  125;  Patrick  v.  Commercial 
Ins.  Co.,  11  Johns.  (N.  Y.)  14. 

The  mortgage  must  be  recorded  in  the  collection  district  of 
the  home  port:  The  Augustine  Kobbe,  37  Fed.  Repr.  696; 
The  John  T.  Moore,  3  Woods,  61 ;  Webb  on  Record  of  Title, 
sec.  188 ;  McKeen  v.  Delancy,  5  Cranch,  22 ;  Anthony  v.  But- 
ler, 13  Peters,  423 ;  Mumford  v.  Wardwell,  6  Wall.  423. 

John  Frederich  Lewis^  with  him  Horace  L.  Cheyney^  for 
Equitable  Trust  Company,  appellee,  in  No.  416. — The  recording 
of  mortgages  is  governed  entirely  by  the  laws  of  the  United 
States :  Loughin  v.  McCauUey,  186  Pa.  517 ;  White's  Bank  v. 
Smith,  7  Wall.  646 ;  Aldrich  v.  ^tna  Co.,  8  Wall.  491. 

The  mortgages  were  properly  recorded  in  the  custom  house 
at  Philadelphia. 

The  Georgeanna  and  Vibbard  were  vessels  of  the  United 
States:  Spratt  v.  Spratt,  4  Peters,  393;  Stark  v.  Chesa- 
peake Ins.  Co.,  7  Cranch,  420 ;  McCarthy  v.  Marsh,  5  N.  Y. 
263 ;  Ross  v.  Reed,  1  Wheaton,  482 ;  United  States  v.  Arre- 
dondo,  6  Peters,  691 ;  Strother  v.  Lucas,  12  Peters,  410 ; 
Phila.  &  Trenton  R.  R.  Co.  v.  Stimpson,  14  Pet.  448 ;  Wilkes 
V.  Dinsman,  7  Howard,  89 ;  The  Kate  Heron,  6  Sawyer,  106 ; 
White's  Bank  v.  Smith,  7  WaU.  646. 

The  boats  were  properly  enrolled  at  Philadelphia. 

The  mortgages  are  valid  against  the  attaching  creditors,  even 
if  improperly  recorded :  Moore  v.  Simonds,  100  U.  S.  145 ;  In 
re  Baldwin's  Est.,  4  Pa.  248;  Reed  v.  Penrose,  36  Pa.  214; 
Strong  V.  Bass,  35  Pa.  333. 

Pbb  Cubiam,  July  11, 1900: 

We  are  satisfied  fix)m  a  careful  examination  of  the  claims 
made  by  the  appellants  upon  the  fund  for  distribution  that  the 
conclusions  arrived  at  "by  the  learned  court  below  were  substan- 
tially correct.  As  the  learned  judge  of  the  court  below  in 
his  opinion  of  July  5, 1899,  sustained  some  of  the  exceptions  to 
the  report  of  the  auditor,  and  referred  it  back  to  him  for  the 
purpose  of  restating  the  account  and  allowances,  it  could  not  be 
considered  as  a  final  decree  of  distribution.     Besides  the  opin- 
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ion  of  July  5,  1899  was  modified  by  the  opinion  of  Novem- 
ber 2, 1899.  The  final  distribution  of  the  fund  made  by  the  au- 
ditor was  subsequent  to  and  in  conformity  with  the  opinion  of 
July  5, 1899,  as  modified  by  the  opinion  of  November  2, 1899. 
We  therefore  aflEirm  the  final  distribution  as  made,  upon  the 
opinion  of  Judge  Abnolx)  modified  as  above  stated. 


Stetson  V.  Rosenberger. 

196         5341 

19  SC   568 1      Wills — Trust  and  trustees— Long  continued  possession  of  land. 

In  a  proceeding  to  obtain  possession  of  land  purchased  at  sherilTs  sale, 
it  appeared  that  in  1762  the  owner  of  the  land  died  leaving  a  will  by  which 
he  gave  twenty  pounds  a  year  for  the  maintenance  of  a  free  school  in  a 
township,  the  same  to  be  paid  by  his  executor,  or  the  successor  of  such 
executor.  Testator  gave  all  his  land  to  his  executor  with  power  to  ap- 
point a  successor,  **  said  land  to  be  kept  by  his  executors,  one  after  an- 
other, without  sale  in  tail  for  ever ;  the  said  succeeding  or  the  surviving 
executors  to  give  security  for  the  payment  of  ye  said  twenty  pounds  a 
year.^^  The  land  remained  in  the  family  of  the  first  executor  by  devise 
from  father  to  son  for  120  years,  each  holder  paying  £20  a  year.  Valu- 
able improvements  were  made  upon  the  land,  and  no  claim  was  made  by 
the  township  other  than  for  the  £20  a  year.  Held,  that  in  1896,  the 
successor  in  title  to  the  first  executor  had  a  right  to  the  possession  of 
the  land  subject  to  the  charge  of  £20  a  year  upon  it. 

Argued  Jan.  31,  1899.  Appeal,  No.  419,  Jan.  T.,  1898,  by 
plaintiff,  from  judgment  of  C.  P.  Montgomery  Co.,  Dec.  T., 
1898,  No.  195,  on  verdict  for  defendant  in  case  of  John  B. 
Stetson  V.  Isaac  R.  Rosenberger,  trustee.  Before  McCollum, 
Mitchell,  Dean,  Fell,  Brown  and  Mbsteezat,  JJ.  Re- 
vei-sed. 

Proceeding  to  obtain  possession  of  land  purchased  at  sheriffs 
sale.     Before  Weand,  J. 

The  facts  appear  by  the  opinion  of  the. Supreme  Court 

The  court  charged  as  follows : 

It  would  be  a  difficult  matter  at  this  time  for  the  court  at 
length  to  give  the  reasons  upon  which  to  base  the  conclusion 
at  which  we  have  arrived ;  we  will,  therefore,  briefly  state  the 
points  upon  which  we  think  this  case  should  be  ruled. 
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It  may  be  a  question  as  to  whether  this  is  one  of  the  cases 
intended  to  be  provided  for  by  the  act  allowing  purchasers  at 
sherifE's  sales  to  recover  possession.  We  treat  this  case,  there- 
fore, as  an  attempt  to  have  this  title  settled.  We  think  that 
that  is  the  proper  disposition  to  be  made  of  it,  and  we  have 
tried  it  accordingly.  We  are  of  opinion  that  every  word  and 
line  in  the  will  of  Mr.  Davis  was  intended  to  create  a  trust 
for  charitable  purposes  and  that  it  cannot  be  construed  in  any 
sense  as  a  devise  in  fee,  and  that  this  appears  in  eveiy  succes- 
sive deed  or  will,  by  which  the  successive  holders  claim  title, 
down  to  and  including  John  M.  Jenkins.  Each  deed  and  each 
will  mentions  these  people  as  successors  and  it  recognizes  the 
existence  of  a  trust  estate.  Nor  do  we  think  that  it  is  void  be- 
cause it  creates  a  perpetuity.  It  was  a  devise  for  charitable 
purposes,  which  chai'acter  of  devise  is  saved  by  the  express 
terms  of  the  acts  of  assembly. 

These  people  having  gone  in,  therefore,  as  trustees  cannot 
claim  by  adverse  possession,  upon  the  ground  that  a  trustee  can- 
not in  this  manner  set  up  an  adverse  title  to  the  property  which 
he  obtains  in  a  fiduciary  capacity."  Nor  do  we  think  the  fact 
that  each  successive  holder  has  received  the  rents,  issues  and 
profits  goes  to  show  that  their  title  was  any  other  than  a  trust 
estate.  Under  this  will  the  only  money  to  be  paid  out  from 
the  estate  was  the  twenty  pounds  a  year ;  the  balance  of  the 
income  was  evidently  intended  as  a  gratuity  to  those  who  held 
the  trust  title  as  a  reward  for  their  services  in  maintaining  the 
trust.  The  fact  that  Mr.  Jenkins  failed  to  appoint  a  successor 
authorized  the  township  authorities,  or  a  majority  of  the  people 
of  the  township,  to  apply  for  a  successor  in  the  trust ;  that 
they  have  done,  and  Mr.  Rosenberger  occupies  that  position 
and  stands  now  in  the  position  of  a  trustee  for  the  entire  estate. 
The  fact  that  he  has  not  given  security  or  that  the  other  trus- 
tees to  disburse  the  fund  have  not  been  appointed  cannot  ben- 
efit the  plaintiff.  If  any  person  can  take  advantage  of  that  it 
would  be  the  township. 

Under  all  the  evidence  in  this  case  and  under  the  law  as  I 
view  it  the  judgment  in  this  case  must  be  for  the  defendant, 
and  the  jury  therefore  is  directed  to  render  a  verdict  in  favor 
of  the  defendant. 

Verdict  and  judgment  for  defendant.    Plaintiff  appealed. 
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Mrror  assigned  among  others  was  instructions  for  defendant 

Louis  M.  Childs  and  A.  R.  Place^  with  them  Montgomery 
Evans  and  E.  L.  Hallmany  for  appellant. — As  against  a  defend- 
ant who  showed  no  title  and  who  is  a  mere  intruder,  a  plaintiff 
in  ejectment  is  entitled  to  recover  on  sliowing  that  his  ancestor 
died  in  possession  of  the  premises :  Mobley  v.  Bruner,  69  Pa. 
481 ;  Lair  v.  Hunsicker,  28  Pa.  115. 

In  a  proceeding  to  obtain  possession  by  sheriff's  vendee,  where 
the  party  in  possession  has  gone  in  under  the  title  of  the  de- 
fendant in  the  execution,  a  third  party,  who  has  interposed, 
been  brought  in  and  made  defendant,  must  prove  title  in  him- 
self and  cannot  defend  on  an  outstanding  title  in  another: 
Hale  V.  Henrie,  2  Watts,  143;  Walker  v.  Bush,  30  Pa.  352; 
Brownfield  v.  Braddee,  9  Watts,  149. 

In  order  that  an  estate  or  interest  may  be  created  or  enlarged 
by  implication  there  must  appear  from  the  will  so  strong  a 
probability  of  intention  that  an  intention  contrary  to  that  which 
is  imputed  to  the  testator  cannot  be  supposed ;  mere  conjec- 
ture cannot  be  taken  for  implication  nor  can  even  necessary 
implication  overrule  the  expressed  language  of  the  will :  Mc- 
Keehan  v.  Wilson,  53  Pa.  75;  Jacobs's  Estate,  140  Pa.  268; 
Burkart  v.  Bucher,  2  Binn.  455;  FoUmer's  App.,  37  Pa.  121; 
Hagerty  v.  Albright,  52  Pa.  274. 

But  even  should  the  court  be  of  opinion  that  the  will  of 
Richard  Davis  was  intended  as  a  devise  of  all  the  beneficial 
interest  in  the  land  to  the  charity,  they,  and  their  representa- 
tive Rosenberger,  are  estopped  from  setting  up  title :  Wahl  v. 
Pittsburg  &  Western  Ry.  Co.,  158  Pa.  257 ;  Logan  v.  Gard- 
ner, 136  Pa.  588;  Logan  v.  Gardner,  142  Pa.  442;  Woods  v. 
Wilson,  37  Pa.  379;  Chapman  v.  Chapman,  59  Pa.  214;  Mil- 
ler's  App.,  84  Pa.  391. 

Unless  the  ^vill  be  construed  to  be  a  devise  to  Jenkins  in 
strict  trust  for  the  benefit  of  the  school,  Mr.  Rosenberger  has 
no  title :  Gray  on  Perpetuities,  sec.  515 ;  Lawrence's  list.,  136 
Pa.  354;  Smith  v.  Townsend,  32  Pa.  434;  Gray  on  Perpetui- 
ties, sec.  515. 

Where  there  is  a  gift  to  individuals  and  a  gift  to  charity,  the 
latter  is  void  if  it  offends  against  the  rule  against  perpetuities: 
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Gray  on  Perp.  sec.  598 ;  Phila.  v.  Girard's  Heirs,  45  Pa.  16 ; 
Hillyard  v.  Miller,  10  Pa.  326 ;  Smith  v.  Townsend,  82  Pa.  426. 

N.  H.  LarzehrCj  with  him  M.  M.  Gibson  and  Henry  Freed- 
ley^  for  appellee. — An  estoppel  can  never  arise  unless  an  inno- 
cent party  ignorant  of  the  adveree  interest  is  misled  to  the 
injury  by  some  act  of  the  adverse  claimant :  Kline  v.  McCaud- 
less,  189  Pa.  228;  Sensinger  v.  Boyer,  158  Pa.  628;  Wright's 
App.,  99  Pa.  482;  Plumer's  App.,  11  W.  N.  C.  144. 

If  the  plaintiff  intends  to  argue  the  extinction  of  this  trust 
because  of  the  restriction  against  alienation,  we  reply  that  such 
uses  have  long  been  held  valid.  There  is  little  difference  be- 
tween this  and  trusts  in  the  Girard  will :  City  v.  Girard's  Heirs, 
45  Pa.  9 ;  Yard's  App.,  64  Pa.  98 ;  Perin  v.  Carey,  24  How. 
495 ;  Vidal  v.  Gimrd,  2  How.  127  ;  Lewis  on  Peipetuities,  689. 

A  trustee  in  possession  under  a  trust  stands  in  a  widely  dif- 
ferent situation  in  dealing  with  trust  property  from  an  ordi- 
nary individual.  The  law  exacts  from  him  uberissima  fides. 
His  possession  cannot  be  adverse  until  he  has  done  some  open, 
unequivocal  act  denying  the  trust,  and  this  must  be  brought 
either  actually  or  constructively  to  the  notice  of  the  cestui  que 
trust:  Rush  v.  Barr,  1  Watts,  110;  Fox  v.  Cash,  11  Pa.  207 ; 
Norris's  App.,  71  Pa.  106 ;  Lewin  on  Trusts,  481. 

Opinion  by  Mr.  Justice  McCollum,  July  11, 1900 : 
This  is  a  proceeding  by  a  plaintiff  to  obtain  possession  of 
land  which  he  purchased  at  a  sheriff's  sale.  The  defendant  in 
the  proceedings  claims  that  he,  as  a  trustee  is  entitled  to  the 
possession  of  it.  The  court  below  being  of  the  opinion  that  the 
defendant's  contention  ought  to  prevail  directed  the  jury  to 
render  a  verdict  in  his  favor.  The  direction  was  complied  with 
and  upon  a  venlict  thus  rendered  a  judgment  was  entered. 
From  this  judgment  an  appeal  was  taken  to  this  court. 

To  determine  the  rights  of  the  litigating  parties  respecting 
the  possession  of  the  land  it  is  necessary  to  ascertain  the  owner 
of  it  in  January,  1762,  and  the  disposition  he  made  of  it  in  his 
will  dated  January  29, 1762,  and  admitted  to  probate  on  Feb- 
ruary 20,  in  the  same  year.  It  is  conceded  by  the  parties 
to  the  suit  that  Richard  Davis  was  the  owner  of  the  land  in  fee 
at  the  time  of  the  date  of  his  will,  and  that  the  provisions  in 
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the  will  relating  to  the  disposition  of  his  property  are  supposed 
by  them  to  be  expressive  of  his  purpose  regarding  it.  The  pro- 
vision in  the  will  which  relates  to  the  alleged  right  of  the  de- 
fendant to  the  possession  of  the  land  is  as  follows :  "  I  give  and 
bequeath  for  the  encouragement  of  learning  of  youth  in  the 
township  of  Hatfield  the  sum  of  twenty  pounds  a  year  towards 
keeping  and  maintaining  a  free  school  in  the  said  township, 
the  said  twenty  pounds  to  be  paid  yearly  and  every  year  after 
my  decease  by  my  executors  hereafter  named  or  the  successor 
or  survivor  of  him,  and  I  do  hereby  appoint,  constitute,  make 
and  ordain  my  friend  John  Jenkins  of  the  township  of  Gwynedd 
my  sole  executor  of  this  my  last  will  and  testament  of  all  and 
singular  my  lands,  and  messuages  and  tenements  and  all  my 
estate,  real  and  personal,  by  him  to  be  possessed  during  the  time 
of  his  natural  life,  to  lease  out  my  lands  at  his  discretion  and 
let  no  waste  nor  destruction  be  made  thereon,  and  I  do  hereby 
impower  my  said  executor  in  his  lifetime  to  choose  another  to 
act  in  his  place  after  his  decease,  and  the  second  to  choose  a 
third,  and  so  on  forever ;  my  said  land  to  be  kept  by  my  said 
executors,  one  after  another,  without  sale  in  tail  forever ;  the 
said  succeeding  or  surviving  executors  to  give  security  for  the 
payment  of  ye  said  twenty  pounds  a  year  for  the  use  of  the 
said  school  to  my  trustees  hereafter  named,  but  if  my  present 
executor  or  his  survivors  or  successors  should  neglect  or  refuse 
to  choose  another  in  his  stead  to  act  after  his  decease,  then  the 
said  township  or  the  major  part  of  them  to  choose  one  to  act  as 
aforesaid."  It  will  be  seen  from  the  foregoing  provision  of  the 
will  that  John  Jenkins  of  the  township  of  Gwynedd  was  not  re- 
quired to  give  security  for  the  payment  of  the  twenty  pounds 
towards  maintaining  a  free  school  in  the  township  of  Hatfield, 
and  that  from  and  after  the  death  of  the  testator  he  was  en- 
titled to  the  possession  and  control  of  the  real  and  personal 
estate  of  the  deceased,  "  during  the  time  of  his  natural  life." 
It  was  the  succeeding  or  surviving  executors  only  who  were  re- 
quired to  give  security  for  the  payment  of  the  twenty  pounds 
in  accordance  with  the  terms  of  the  provision  aforesaid.  The 
right  of  tlie  said  John  Jenkins  to  the  possession  of  said  real  and 
personal  estate  dated  from  the  time  of  the  probate  of  the  will 
and  continued  for  a  period  of  twenty-eight  years  and  eleven 
months,  at  the  expiration  of  which  time  he  conveyed  the  land 
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to  hifl  son,  John  Jenkins,  Jr.,  subject  to  the  pajment  of  the 
sam  of  twenty  pounds  on  March  25,  in  each  and  every  year, 
towards  the  keeping  and  maintaining  of  a  free  school  in  Hatfield 
township.  On  May  24,  1805,  John  Jenkins,  Jr.,  made  his  will 
which  was  probated  on  August  29,  in  the  same  year,  and  in 
which  he  devised  to  his  son  Owen  100  acres  of  the  land  he  re- 
ceived under  the  deed  from  his  father,  subject  to  the  annual 
payment  of  the  twenty  pounds  to  which  tiie  Hatfield  school 
was  entitled.  Owen  Jenkins  made  his  will  on  May  11,  1843, 
which  was  probated  on  June  3,  1856,  and  in  which  he  devised 
the  said  100  acres  to  his  son  John  M.  Jenkins,  charged  with 
the  annuity  aforesaid.  The  said  John  M.  Jenkins,  on  Octo- 
ber 6,  1879,  made  "a  contract  of  exchange  in  Philadelphia 
property  with  Charles  W.  Stetson  "  who  received  from  the  ad- 
ministrators of  Jenkins  a  conveyance  of  the  100  acres,  and  who 
transferred  to  them  the  Philadelphia  property  and  a  purchase 
money  mortgage  of  $6,000.  Stetson  took  possession  of  the 
property  conveyed  to  him,  took  the  profits  and  paid  the  annuity 
as  it  fell  due  according  to  the  terms  expressed  in  the  deed  of 
1791.  He  paid  off  the  purchase  money  mortgage  of  the  Jen- 
kinses and  to  procure  the  money  therefor  he  placed  thereon 
another  mortgage  of  $4,500  accompanied  by  his  own  bond.  He 
remained  in  possession  until  1883,  when  he  sold  to  Mollenhower 
subject  to  the  mortgage  of  $4,500.  Mollenhower  took  posses- 
sion of  the  property  he  purchased,  reduced  the  mortgage  upon 
it  by  payments  on  account,  to  about  $3,000,  paid  the  twenty 
pounds  annually,  and  appropriated  to  his  own  use  the  profits  re- 
maining up  to  the  time  of  the  sheriffs  sale,  in  December,  1896, 
when  the  present  plaintiff  became  the  purchaser  of  it. 

That  John  Jenkins,  the  firet,  or  some  of  his  descendants  had 
possession  of  and  received  the  profits  accruing  from  the  land 
in  dispute  from  February,  1762  to  1880,  does  not  admit  of  a 
reasonable  doubt.  It  must  be  conceded  also  that  the  parties 
in  possession  of  the  property  during  the  period  aforesaid  made 
valuable  improvements  upon  it  and  paid  the  sum  of  twenty 
pounds  a  year  towards  keeping  and  maintaining  a  free  school 
in  Hatfield  township,  as  by  the  will  of  January  29,  1762,  they 
were  required  to  do.  It  seems  that  the  parties  who  took  pos- 
session of  the  property  after  the  death  of  Richard  Davis  re- 
garded it  as  belonging  to  them  subject  only  to  the  payment  of 
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the  twenty  pounds  as  aforesaid.  The  deed  of  1791  from  John 
Jenkins,  the  first  to  his  son,  John  Jenkins,  Jr.,  is  at  least  con- 
firmatory of  this  view.  It  is  certain  that  the  I'epresentatives 
of  the  free  school  never  alleged  previous  to  1884,  that  they  had 
any  claim  upon  the  property  beyond  the  twenty  pounds  which 
by  the  will  was  payable  to  them  each  year,  and  the  one  acre  of 
land  '*  by  the  great  road  side  by  the  creek  side  adjoining  James 
Logan's  land  for  the  use  of  said  school." 

The  alleged  appointment  of  Rosenberger  as  trustee  by  the 
major  part  of  the  voters  of  Hatfield  township  is  by  no  means 
satisfactory.  He  furnished  no  security  for  the  payment  of  the 
twenty  pounds  a  year  for  the  use  of  the  free  school.  He  had 
no  written  agreement  with  MoUenhower  until  January,  1897, 
and  what  he  calls  "  a  verbal  arrangement "  with  him  related 
to  payment  of  the  annuity  and  the  recognition  of  Rosenberger 
as  trustee. 

The  possession  and  improvement  of  the  land  by  the  Jenkinses 
for  a  period  of  120  years,  the  deed  from  John  Jenkins,  the  first 
to  his  son,  John  Jenkins,  Jr.,  the  devise  of  100  acres  of  the  land 
by  the  latter  to  his  son,  Owen  Jenkins,  and  the  remaining  part 
to  his  son,  Jesse,  the  devise  by  Owen  Jenkins  of  said  100  acres 
to  his  son,  John  M.  Jenkins  the  contract  of  exchange  between 
the  said  John  M.  Jenkins  and  Charles  W.  Stetson,  the  posses- 
sion by  the  latter  of  the  100  acres  and  his  sale  of  it  to  MoUen- 
hower who  took  possession  of  it  in  1883  unite  in  showing 
that  the  parties  in  possession  as  above  stated  had  an  equitable 
interest  in  the  property  subject  only  to  the  payment  annually  to 
the  trustees  of  the  free  school  of  the  twenty  pounds  as  required 
by  the  terms  of  the  Davis  will.  The  right  of  the  free  school 
to  the  annuity  provided  for  in  said  will  has  never  been  ques- 
tioned and  the  annuity  has  always  been  paid  when  called  for 
by  the  party  entitled  to  it.  The  denial  by  the  court  below  of 
the  right  of  the  plaintiff  to  have  possession  of  the  land  while 
he  concedes  that  the  annuity  is  a  charge  upon  it  which  he  is 
ready  and  willing  to  pay  in  accordance  with  the  provision  of 
the  will  of  1762,  is,  under  the  circumstances,  unwarranted. 
We  are  all  of  the  opinion  that  the  court  below  should  have  di- 
rected the  jury  to  render  a  verdict  in  favor  of  the  plaintiff. 

Judgment  reversed  with  direction  to  the  court  below  to 
enter  a  judgment  in  conformity  \i'ith  this  opinion. 
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Wildermuth  v.  Long. 

Deed-^ExeciUor  and  adminislrcUor— Accounting  for  purchase  money. 
Where  a  father-in-law  executes  a  deed  for  **  all  his  right,  title  and  in- 
terest of  and  in  "  ceilain  land  which  had  belonged  to  his  deceased  son- 
in-law,  and  subsequently  takes  out  lettci*s  of  administration  upon  the  son- 
in-law*s  estate,  neither  the  substituted  administrator  of  the  son-in-law  nor 
the  heirs  of  the  son-in-law  have  any  standing  after  the  expiration  of 
twenty  years  from  the  date  of  the  diiod  to  recover  fi*om  the  father-in-law's 
estate  the  amount  of  the  purchase  money  mentioned  in  the  deed,  as  it 
passed  only  the  interest  of  the  father-in-law  in  the  premises  and  did  not 
affect  and  could  not  have  affected  any  interest  which  the  heirs  of  the  son- 
in-law  had  in  the  land. 

Practice,  C,  P. ^Amendment—Parties, 

Where  an  action  has  been  bi-ought  by  an  administrator  to  recover  money 
alleged  to  be  due  to  the  decedent^s  estate,  the  rciM)rd  cannot  be  amended 
by  substituting  for  the  administrator  the  heii*s  at  law  of  the  deceased. 

Argued  Feb.  16, 1899.  Reargued  Feb.  12,  1900.  Appeal, 
No.  233,  Jan.  T.,  1898,  by  plaintiffs,  from  judgment  of  C.  P. 
Schuylkill  Co.,  March  T.,  1896,  No.  356,  on  verdict  for  defend- 
ants in  case  of  William  F.  Wildermuth,  Administrator  d.  b.  n.  of 
Elijah  Wildermuth,  deceased,  v.  John  W.  Long,  Jeremiah  Long 
and  Solomon  Boyer,  Executors  of  Benjamin  Boyor,  deceased. 
Before  Greejt,  C.  J.,  McCollum,  Mitchell,  i)ean.  Fell, 
Bbown  and  Mestrezat,  JJ.    AflSrmed. 

Assumpsit  for  purchase  money  of  land.     Before  Lyons,  P.  J., 
of  the  41st  judicial  district,  specially  presiding. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
The  court  gave  binding  instructions  for  defendant. 
Verdict  and  judgment  for  defendants.    Plaintiffs  appealed. 

Errors  assigned  were  in  giving  binding  instructions  for  de- 
fendant. 

W.  F.  Shepherd^  with  him  8.  M.  Enterline^  for  appellant. — 
An  instrument  purporting  to  convey  all  the  grantor's  right, 
title  and  interest  in  certain  lands,  the  description  of  which  is 
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immediately  followed  by  habendum  and  general  warranty 
clauses,  is  not  a  mere  quitclaim  deed,  but  a  conveyance  of  the 
land  itself :  Evenson  v.  Webster,  63  N.  W.  Repr.  747 ;  Liaugh- 
lin  V.  Tips,  28  S.  W.  Repr.  551. 

This  propeiiy  was  purchased  by  Genslinger ;  he  paid  the  en- 
tire consideration,  and  Boyer  was  in  possession,  through  his 
tenant,  at  the  time  of  the  purchase,  representing  the  property 
to  be  his. 

One  of  the  purchasers  from  a  person  in  possession  is  entitled 
to  rely  on  the  fact  that  such  person  has  an  absolute  deed  in 
his  own  right,  and  he  is  not  bound  to  make  further  inquiries : 
Fargason  v.  Edrington,  49  Ark.  207 ;  Lance  v.  Gorman,  136 
Pa.  200. 

A.  W.  Schalck  and  John  W.  Ryon^  for  appellees. — It  is  not 
the  office  of  a  habendum  in  a  deed  to  enlarge  the  estate  granted 
by  tlie  operative  words  in  the  deed. 

It  is  true  that  lands  in  Pennsylvania  are  assets  for  the  pay- 
ment of  debts  of  the  decedent,  but  an  administrator  as  such,  ex- 
cept under  the  circumstances  mentioned,  has  no  control  over 
real  estate  of  the  intestate. 

The  only  interest  conveyed  by  the  deed  in  the  property  was 
the  right,  title  and  interest  of  Benjamin  Boyer  therein  (what- 
ever that  was)  and  the  deed  does  not  purport  to  sellror  to  con- 
vey anything  else. 

Opinion  by  Mb.  Justice  Brown,  July  11, 1900 : 
Elijah  Wildermuth  died  intestate  in  February,  1875.  There 
was  testimony  produced  in  the  court  below  to  show  that,  at 
the  time  of  his  death,  he  was  the  owner  of  five  tracts  of  land 
in  West  Brunswick  township,  Schuylkill  county,  containing  to- 
gether between  nine  and  ten  acres,  having  purchased  the  same 
from  Edward  C.  Moyer.  Benjamin  Boyer,  whose  executors 
are  the  appellees,  was  his  father-in-law,  and  was  granted  letteis 
of  administration  on  his  estate  on  November  5, 1876.  On  Oc- 
tober 9,  1875,  nearly  a  month  before  letters  of  administration 
were  gninted  to  him,  Boyer  conveyed  to  Stephen  Genslinger 
all  his  right,  title  and  interest  in  these  five  tracts  of  land,  for 
the  consideration  of  $900.  On  January  14, 1893,  Boyer  died. 
Subsequently  letters  of  administration  d.  b.  n.  were  granted  to 
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William  E.  Wildermuth  on  the  estate  of  Elijah  WUdermuth, 
deceased,  and  on  February  28,  1896,  this  suit  was  brought  to 
recover  from  the  estate  of  Boyer  the  sum  of  $900,  with  interest 
from  October  9, 1875,  it  being  the  consideration  money  named 
in  the  deed  from  Boyer  to  Genslinger.  It  will  appear  from 
this  statement  of  facts  that  the  appellant,  as  the  personal  repre- 
sentative of  the  estate  of  Elijah  Wildermuth,  seeks  to  recover 
from  the  estate  of  his  predecessor  in  the  administration  the 
money  referred  to.  The  latter  lived  nearly  eighteen  years 
after  his  conveyance  to  Genslinger,  without  ever  being  called 
upon  to  account,  and  more  than  twenty  years  had  elapsed  be- 
fore this  suit  was  brought.  Boyer  executed  and  delivered  his 
deed  to  Genslinger  nearly  a  month  before  letters  of  admin- 
istration were  granted  to  him  upon  the  estate  of  Wildermuth, 
and  it  is,  therefore,  manifest  that,  at  that  time,  he  could  have  con- 
veyed nothing  except  what  the  deed  clearly  states  he  undertook 
to  convey,  to  wit :  "  All  his  rights,  title  and  interest  of  and  in  " 
the  real  estate  described  in  the  conveyance.  He  could  not  then 
have  undertaken  to  act  in  any  capacity  as  the  representative 
of  Wildermuth's  estate,  because  he  had  not  yet  become  the  ad- 
ministrator, and  he  undertook,  according  to  his  deed,  to  con- 
vey simply  whatever  interest  he  himself  had  in  the  land.  That 
was  all  he  then  could  have  conveyed.  If  he  had  no  interest, 
nothing  passed  to  the  purchaser,  who,  and  whose  gmntees,  can 
alone  complain  of  any  wrong  which  may  have  been  done  by 
the  conveyance.  Even  if,  at  the  time  it  was  made,  Boyer  had 
been  the  administrator  of  Wildermuth's  estate,  he  could  have 
conveyed  no  interest  of  the  decedent  in  the  land  by  his  deed, 
because,  Wildermuth  having  died  intestate,  the  same  descended 
to  his  heirs  at  law,  and  his  personal  representative  could  have 
conveyed  only  under  proper  proceedings  in  the  orphans'  court. 
As  administrator,  he  could  have  done  nothing  with  the  land, 
except  as  ordered  and  directed  by  the  court.  We  do  not  have 
simply  a  deed  made  by  an  administrator  without  any  order  or 
direction  by  the  court,  but  made  by  one  who  was  not  the  ad- 
ministrator or  personal  representative  of  the  deceased,  and  who 
undertook  to  convey  only  whatever  interest  he,  as  an  individ- 
ual, had  in  the  land,  the  legal  title  to  which,  at  the  time,  was 
in  the  children  or  heirs  at  law  of  Wildermuth.  Nothing  more 
need  be  said  to  make  it  clear  that  Boyer  received  no  money 
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which  his  estate  ought  now  to  account  for  to  the  personal  rep» 
resentative  of  Wildermuth's  estate. 

After  the  learned  court  below  had  ruled  that  no  eridenoe 
had  been  produced  to  show  that  Benjamin  Boyer  had  sold  any 
property  or  estate  of  Elijah  Wildermuth,  deceased,  leave  was 
asked  to  amend  the  record  and  the  pleadings  by  substituting, 
as  plaintiffs,  for  William  E.  WUdermuth,  administrator  d.  b.  n. 
of  Elijah  Wildermuth,  deceased,  William  E.  Wildermuth  and 
Emma  Shoener,  heirs  at  law  of  Elijah  Wildermuth,  deceased. 
This  amendment  was  refused,  on  the  ground  that  the  cause  of 
action  would  be  changed.  This  view  of  the  court  was  correct 
The  original  cause  of  action  was  for  money  alleged  to  be  due 
to  the  personal  representative  of  Elijah  Wildermuth,  who 
claimed  to  be  entitled  to  receive  the  same  in  his  representative 
capacity,  for  the  purpose  of  distribution.  The  proposed  amend- 
ment would  have  changed  the  cause  of  action  to  one  by  the 
heirs  at  law  of  Wildermuth,  claiming  that  their  land  had  been 
sold  away  from  them  and  that  they  sought  to  recover  the  pro- 
ceeds of  it  from  the  estate  of  the  man  who  had  sold  it.  This 
was  clearly  a  change  of  the  cause  of  action.  The  right  of 
amendment  may  be  libei^ally  allowed,  but  not  to  such  an  extent 
as  to  substantially  change  the  cause  of  action :  Royse  v.  May, 
93  Pa.  464 ;  Steffy  v.  Carpenter,  37  Pa.  41.  But,  if  Uie  amend- 
ment had  been  allowed,  how  could  the  substituted  plaintiffs 
have  recovered  ?  The  deed  from  Boyer  to  Genslinger,  relied 
upon  for  recovery,  we  repeat,  passed  only  his  interest  in  the 
premises,  and  did  not  affect,  and  could  not  have  affected,  any  in- 
terest that  the  children  of  Wildermuth  might  have  had  in  the 
land.  Finding  no  error  in  anything  that  Uie  court  below  did, 
we  overrule  all  the  assignments  of  error  and  affirm  the  judg- 
ment. 
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1900.]  Syllabus— Statement  of  Facts.    • 

Von  Storch  v.  Von  Storch. 

Trust  and  trustees --Parol  trust— Evidence, 

An  equity  in  land  arising  from  an  alleged  parol  trust  will  not  preyail 
against  a  good  documentaiy  title,  in  the  absence  of  clear  and  satisfactory 
proof  to  sustain  it. 

Practice,  C.  P. — Ejectment — Right  to  open  and  close  to  the  jury. 
In  an  action  of  ejectment  where  the  plaintiff's  legal  title  is  admitted,  and 
the  defendant  sets  up  an  alleged  parol  trust,  defendant's  counsel  cannot 
claim  the  right  to  open  and  close  to  the  jury  upon  the  ground  that  the 
affirmative  of  the  issue  is  on  the  defendant. 

Argued  Feb.  20,  1899.  Appeal,  No.  95,  Jan.  T.,  1898,  by 
defendant,  from  judgment  of  C.  P.  Lackawanna  Co.,  June  T., 
1893,  No.  610,  on  verdict  for  plaintiff  in  case  of  William  Von 
Storch  V.  Currington  Von  Storch.  Before  Stbrbett,  C.  J., 
Green,  McCollum,  Mitchell  and  Dean,  J  J.    Affirmed. 

Ejectment  for  a  tract  of  land  in  Scranton.  Before  Arch- 
bald,  P.  J. 

At  the  trial  plaintiff  showed  a  good  paper  title  in  himself. 
Defendant  claimed  that  the  plaintiff  held  the  legal  title  by  a 
parol  trust  for  Ferdinand  Von  Storch,  his  heirs,  etc.,  through 
whom  the  defendant  claimed. 

The  counsel  for  the  defendant,  Judge  Jessup,  moved  the 
court  for  permission  on  the  part  of  the  defendant  to  open  and 
close  the  case  to  the  jury  upon  the  ground  that  the  affirmative 
of  the  issue  is  on  the  defendant ;  the  plaintiff's  legal  title  is  ad- 
mitted and  the  defendants  set  up  a  trust  in  the  plaintiff,  a  parol 
trust ;  that  being  the  case  the  simple  issue  is  whether  the  de- 
fendants have  made  out  a  parol  trust  admitting  the  plaintiff's 
legal  title. 

The  Court:  Do  you  claim  also  by  the  statute  of  limitations? 

Judge  Jessup :  We  do  not  claim  by  the  statute  of  limitations. 
We  claim  to  be  in  possession  as  cestui  que  trust  and  having  es- 
tablished our  trust  we  are  entitled  to  a  verdict,  that  it  is  our  claim. 

The  Court :  There  is  no  question  in  my  mind  but  that  both 

upon  the  evidence  and  the  abstracts  of  title  filed,  the  burden  is 

upon  the  defendant,  and  the  abstracts  in  their  effect  are  like  a 

plea ;  we  have  no  real  plea  under  our  statute  except  that  of  not 

Vol.  cxcvi — 35 
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guilty,  but  the  rules  with  regard  to  the  abstracts  of  title  have 
virtually  gotten  around  that  and  made  up  issues  very  pi-operly 
narrowing  the  issues  and  detemuning  just  what  is  to  be  the  sul)- 
ject  of  evidence.  So  that  if  that  were  all  the  defendant  would 
seem  to  have  the  right  to  conclude  to  the  jury  as  requested  in 
the  motion.  The  only  doubt  I  had  in  mind  when  the  motion 
was  made,  was  with  regard  to  whether  it  applied  to  actions  of 
ejectment,  and  when  the  English  authorities  and  the  New  York 
authorities  were  cited  by  Judge  Jessup  it  seemed  to  dispel  any 
doubt  upon  that  question,  but  in  our  own  state  the  case  of 
McCausland  v.  McCausland,  1  Yeates,  304,  seems  to  rule  differ- 
ently, and  while  they  may  not  then  have  had  the  same  compli- 
cated questions  in  actions  of  ejectment,  such  as  we  have  now 
under  the  right  to  set  up  a  trust,  etc.,  yet  at  the  same  time  with 
that  authority  established  then  upon  a  long  course  of  practice, 
and  not  called  in  question  from  that  time  until  now,  I  do  not  feel 
authorized  in  departing  from  it.  It  seemed  to  me  that  some- 
where we  would  find  along  the  line  of  all  these  years  where 
that  had  been  departed  from,  unless  it  had  been  accepted  by 
the  courts  and  the  profession  as  practically  settling  the  law  in 
Pennsylvania.  We  are  pretty  stringent  in  holding  the  plaintiff 
in  an  ejectment  to  the  proof  of  that  which  would  entitle  him 
to  recover,  but  still,  as  I  have  said,  if  it  were  not  for  that  case, 
I  should  grant  this  motion.  In  the  face  of  it  I  do  not  see  how 
1  well  can.     The  motion  is  overruled. 

Exception  noted  for  defendant,  at  whose  request  a  bill  is 
sealed.  [2] 

Verdict  and  judgment  for  plaintiff.    Defendant  appealed. 

Errors  asngned  were  (2)  refusal  to  permit  defendant's  coun- 
sel to  open  and  close ;  (5-12)  portions  of  charge,  quoting  them. 

W.  H.  Jessup^  of  Jessup  ^  Jessup^  with  him  O'Brien  ^  Kelljf 
and  T.  C.  Umstead^  for  appellant,  cited  on  the  question  of  the 
right  to  open  and  close :  Huntingfton  v.  Conkey,  33  Barb.  220 ; 
Best  on  Right  to  Begin  &  Reply,  p.  165,  note  1 ;  lleinemann  v. 
Heard,  62  N.  Y.  456. 

Everett  Warren,  with  him  Alexander  Famham,  John  F.  Scragg 
and  Henry  A,  Knapp,  for  appellee,  cited  on  the  question  of  parol 
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1900.]  Arguments — Opinion  of  the  Court. 

trusts :  Brickell  v.  Earley,  115  Pa.  479 ;  Earnest's  App.,  106 
Pa.  818. 

Opinion  by  Mb.  Justice  McCollum,  July  11, 1900 : 

This  was  an  action  of  ejectment  brought  to  recovfer  posses- 
sion of  land  which  the  plaintiff  claimed  he  had  a  valid  title  to. 
That  the  land  was  conveyed  to  him  many  years  ago  was  shown 
by  the  deeds  and  papers  in  his  possession  and  admitted  in  evi- 
dence on  the  trial.  It  required  no  oral  testimony  to  establish 
his  case  in  chief.  The  documentary  evidence  alone  was  quite 
sufficient  for  that  purpose.  The  reply  of  the  defendant  to  the 
claim  of  the  plauitiff  was  based  on  an  alleged  equity  arising 
from  an  alleged  parol  trust.  It  needs  no  argument  to  prove 
that  a  defense  of  this  nature  cannot  prevail  in  the  absence  of 
clear  and  satisfactory  proof  to  sustain  it.  "  The  legal  title  to 
lands  ought  not  to  be  exposed  to  the  peril  of  a  successful  at- 
tack, excepting  where  the  right  in  equity  is  clearly  established : " 
'Clabk,  J.,  in  Earnest's  Appeal,  106  Pa.  818. 

The  testimony  introduced  on  the  trial  was  remarkably  volu- 
minous and  a  part  of  it  related  to  matters  relevant  to  the  issue 
and  occurring  more  than  fifty  years  ago.  This  testimony  we 
have  examined  and  considered  with  care  and  the  conclusion 
we  have  drawn  from  it  is  that  it  presented  an  issue  for  the  de- 
termination of  a  jury  under  proper  instructions  from  the  court. 
A  specification  herein  of  any  part  of  the  testimony  is  needless. 
Every  part  of  it  which  is  material  to  a  proper  understanding 
of  the  issue  was  referred  to  in  the  charge  which  occupies  eighty 
pages  of  the  appellant's  paper-book.  More  exhaustive  and 
painstaking  instructions  seldom  if  ever  appear  in  a  charge. 
Whether  there  was  error  in  the  instructions  is  a  question  to 
be  considered  in  connection  with  the  assignments  relating  to 
the  subject. 

There  are  thirty-seven  assignments  filed  in  the  case  and  ten 
of  them  are  based  on  excerpts  from  the  charge.  We  have  care- 
fully examined  and  fully  considered  the  excerpts  on  which  the 
ten  assignments  above  referred  to  rest,  and  are  unable  to  dis- 
cover in  either  of  them  any  cause  for  a  reversal  of  the  judgment 
or  a  retrial  of  the  case.  In  this  connection  we  may  state  that, 
in  our  opinion,  the  learned  court  below  did  not  err  in  declining 
to  grant  permission  to  the  defendant's  counsel  to  open  and 
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close  the  case  to 'the  jury.  This  refusal  is  the  basis  of  the  sec- 
ond assignment  which  we  now  dismiss  with  the  assignments 
based  on  the  excerpts  from  the  charge.  The  assignments  re- 
lating to  the  affirmance  or  denial  of  the  points  submitted  and 
to  the  admission  or  rejection  of  offers  of  evidence  need  not  be 
specifically  referred  to  herein.  Having  examined  all  the  as- 
signments and  duly  considered  the  arguments  of  counsel  in 
support  of  and  against  them,  we  conclude  that  there  is  no  rea- 
sonable ground  for  reversing  the  judgment  entered  in  the  court 
below.  The  case  was  carefully  and  fairly  tried  and  the  result 
reached  is  in  conformity  with  the  testimony  on  which  the  ver- 
dict was  based.  All  the  assignments  are  therefore  dismissed. 
Judgment  affirmed. 


Gunster  v.  Jessup. 

Evidence — Competency  of  witness — Party  dead — Stockholder  in  bardt.  , 
In  an  action  by  an  assignee  for  creditors  of  a  bank  on  a  bond  condi- 
tioned for  the  faithful  pei-formance  of  the  duties  of  the  vice  president  of 
the  bank,  where  the  principal  and  two  of  the  sureties  ai*e  dead  at  the  time 
of  the  trial,  a  director  who  had  entered  into  an  agreement  with  the  de- 
positors to  pay  them  in  full  and  to  take  an  assignment  of  their  claims,  and 
and  who  had  joined  with  the  other  dii*ectors  in  borrowing  a  large  amount 
of  money  on  their  joint  notes,  one  of  which  was  still  unpaid,  is  not  a  com- 
petent witness  for  the  plaintiff. 

Argued  Feb.  21, 1900.  Appeal,  No.  446,  Jan.  T.,  1899,  by 
plaintiff,  from  judgment  of  C.  P.  Lackawanna  Co.,  Jan.  T., 
1891,  No.  494,  on  verdict  for  defendant  in  case  of  Joseph  H. 
Gunster,  assignee,  in  trust  for  the  benefit  of  creditors  of  the 
Scranton  City  Bank  v.  William  H.  Jessup,  Theodore  G.  Wolf 
and  Everett  Warren,  Executors  of  B.  H.  Throop,  deceased,  and 
Ellen  B.  Jessup,  sole  heir  and  legal  representative  of  Albert 
Beardsley,  deceased.  Before  Gbebn,  C.  J.,  McCollum,  Mitch- 
BLL,  Dean  and  Fell,  JJ.    Affirmed. 

Assumpsit  on  a  bond  of  suretyship.    Before  Abohbald,  P.  J. 
At  the  trial  Edward  Merrifield  was  offered  as  a  witness  for 
the  plaintiff. 
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Mr.  Warren :  We  object  to  the  witness  being  sworn  as  a 
witness  in  this  cause  as  to  any  matters  or  things  occurring  in 
the  lifetime  of  the  alleged  obligors  on  this  bond,  to  wit :  Dr. 
Throop,  Albert  Beardsley  and  George  A.  Jessup,  or  as  to  any 
matters  or  things  with  which  they  were  concerned  and  which 
it  may  be  sought  to  be  elicited  from  the  witness,  because  we 
think  we  can  show  that  he  is  an  interested  witness  witliin  the 
act  of  assembly  so  as  to  exclude  him  from  testifying  in  this 
case. 

Mr.  Torrey :  We  offer  in  evidence  an  agreement  made  Octo- 
ber 7,  1889,  between  the  directors  of  the  bank  and  the  com- 
mittee of  stockholders,  which  is  for  the  inspection  of  the  court, 
for  the  purpose  of  showing  that  the  directors,  Mr.  Merrifield 
among  them,  agreed  for  a  certain  consideration  to  guarantee 
the  payment  of  all  the  accounts  of  the  depositors,  which  con- 
tract had  been  receipted  in  full  and  surrendered  to  Merrifield 
et  al. 

Also  a  certain  agreement  between  Dr.  Throop,  Edward  Mer- 
rifield and  others,  in  which  Merrifield  and  others  agreed  to  in- 
demnify Throop  against  the  claims  of  depositors  for  a  certain 
consideration.  More  than  six  years  had  intervened  and  no 
proof  was  offered  of  any  pending  suit  or  judgment  for  deposits. 
It  was  shown  that  Merrifield  was  a  stockholder  and  that  he 
had  released  and  surrendered  his  stock  to  the  assignee.    * 

It  was  proved  also  that  he  was,  at  the  time  of  the  trial,  in- 
debted to  the  First  National  Bank  of  Scranton  on  a  note  of 
about  $8,000,  upon  which  he  and  some  of  the  other  former  di- 
rectors of  the  Scranton  City  Bank  were  makers. 

It  was  shown  also  that  the  same  parties  originally  borrowed 
a  large  sum  of  money  from  the  same  bank  for  the  purpose  of 
paying  the  depositors  of  the  bank. 

It  was  shown  that  Edward  Merrifield  was  a  depositor  and 
had  taken  assignments  of  the  claims  of  other  depositors,  and 
that  he  had  assigned  his  interest  in  all  deposits  to  Henry  Arm- 
brust  by  a  written  assignment  under  seal. 

It  was  shown  also  that  the  stockholders  were  liable,  under 
the  act  of  assembly  creatiag  the  bank,  for  the  full  amount  of 
their  stock  paid  in.     The  bank  failed  in  1889. 

The  above  is  an  abstract  of  the  evidence  offered. 

The  Court :  Passing  on  the  objection  to  the  competency  of 
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the  witness,  it  seems  to  me  that  the  evidence  establishes  that 
the  witness,  Mr.  Merrifield,  has  an  interest  which  disqualifies 
him  as  to  anything  occurring  during  the  lifetime  of  the  parties 
who  are  deceased,  Mr.  Jessup,  Mr.  Beardsley  and  Dr.  Throop. 
In  this  I  do  not  lay  any  stress  upon  the  testimony  of  Mr.  Linen, 
because  there  is  nothing  strictly  to  connect  the  loan  of  Mr. 
Linen's  bank,  which  he  has  testified  to,  with  this  assigned  es- 
tate ;  the  declaration  made  by  tlie  parties  which  he  testified  to 
has  been  stricken  out  and  must  be  disregaixied.  Nor  under 
this  last  assignment  by  Mr.  Merrifield  and  Victor  Koch  and 
Morris  Goldsmith  to  Mr.  Armbrust  of  their  interest  in  deposits 
would  there  apparently  be  any  remaining  interest  in  Mr.  Merri- 
field. That  is  made  under  seal  which  imports  consideration, 
and  nothing  is  shown  to  impeach  it.  But  Mr.  Merrifield  un- 
questionably was  a  stockholder  at  the  time  of  the  failure  of 
this  bank.  Under  that  there  was  a  statutory  liability  by  virtue 
of  the  charter.  Whether  that  is  at  present  binding  I  cannot 
pass  upon ;  it  apparently  is.  I  lay  no  very  great  stress  upon 
that,  however,  although  I  do  not  think  that  the  assignment  of 
Mr.  Merrifield's  interest  in  the  stock  pending  these  suits  can 
be  regarded  as  other  than  colorable  under  the  testimony  that 
he  himself  gives.  I  do  not  mean  to  say  that  it  is  in  bad  faith, 
but  it  is  what  is  known  and  designated  in  this  matter  of  com- 
petency of  witnesses  as  a  colorable  assignment ;  so  it  seems  to 
me.  But  above  all,  Mr.  Merrifield  certainly  has  an  interest 
which  has  not  in  any  way  been  divested  by  reason  of  his  agree- 
ment with  the  committee  of  depositors  which  has  been  put  in 
evidence.  That  bound  him  with  the  others  to  the  payment  of 
all  the  deposits.  It  is  tine  we  have  a  i-eceipt  on  the  back  by 
Mr.  Levy,  one  of  that  committee,  stating  that  the  contract  has 
been  complied  with,  but  I  do  not  see  that  that  would  bind,  or 
that  that  declaration  of  his  is  sufficient  to  show  that  there  has 
been  a  settlement  with  all  depositors,  and  any  depositor  could 
take  advantage  and  have  the  advantage  of  this  undertaking. 

Mr.  Price :  The  receipt  says :  "  And  that  contract  is  hereby 
surrendered." 

The  Court :  I  do  not  see  how  he  would  have  authority  to  do 
that.     I  will  sustain  the  objection  which  is  made. 

Exception  noted  for  the  plaintiff  at  whose  request  a  bill  is 
sealed.  [2] 
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Verdict  and  judgment  for  defendants.    Plaintiff  appealed. 

Error  assigned  was  (2)  ruling  on  evidence  quoting  the  bill 
of  exceptions. 

S.  B.  Pricey  with  him  Charles  H.  Welles^  for  appellant. — A 
party  who  has  assigned  his  interest  may  become  a  competent 
witness :  Steele  v.  Phoenix  Ins.  Co.,  3  Binney,  306. 

Interest  as  a  ground  for  the  exclusion  of  the  preferred  wit- 
nesses must  be  a  legal,  certain  and  immediate  pecuniary  in- 
terest in  the  result  of  the  issue :  Miller  on  Competency  of 
Witness,  p.  21 ;  Miles  v.  O'Hara,  1  S.  &  R.  82 ;  Gillespie  v. 
Miller,  37  Pa.  247 ;  Robertson  v.  Stewart,  5  Watts,  442 ;  Mc- 
Caskey  v.  Graff,  23  Pa.  321 ;  Curcier  v.  Pennock,  14  S.  &  R.  52. 

The  fact  that  a  stockholder  is  contingently  liable  for  instal- 
ments unpaid,  is  too  remote :  Smith  v.  Bank  of  Washington, 
6  S.  &  R.  318 ;  Bank  of  Swatara  v.  Green,  3  Watts,  374  ;  Hart- 
man  V.  Keystone  Ins.  Co.,  21  Pa.  466 ;  Com.  v.  Ohio,  etc.,  R. 
R.  Co.,  1  Grant,  348 ;  Bennett  v.  Hethington,  16  S.  &  R.  195. 

Everett  Warren^  with  him  James  H.  Torrey^  for  appellees. — 
Merrifield  was  not  a  competent  witness :  Hinegan  v.  U.  S.,  17 
Ct  CL  R.  155 ;  Kyte  v.  Foran,  167  Pa.  252 ;  Reigart  v.  Hix, 
14  S.  &  R.  134 ;  Matthews  v.  Matthews,  11  Pa.  Superior 
Ct.  881 ;  Semple  v.  CaUery,  184  Pa.  95.     ' 

Opinton  by  Mb.  Justice  Fell,  J.,  July  11, 1900: 
This  action  was  brought  by  the  assignee  for  the  benefit  of 
creditors  of  the  Scranton  City  Bank  on  a  bond  conditioned  for 
the  faithful  performance  of  the  duties  of  its  vice  president. 
The  principal  and  two  of  the  sureties  died  before  the  trial,  and 
the  representatives  of  their  estates  have  been  substituted  on 
the  record  as  defendants.  The  witness  whose  competency 
was  challenged  as  to  matters  which  had  occurred  during  the 
lives  of  the  deceased  parties  was  a  stockholder  in  the  bank  at 
the  time  the  assignment  was  made,  and  as  such  was  liable  to 
the  creditors  in  double  the  amount  of  the  stock  held  by  him. 
He  was  also  a  director,  and  with  the  other  directors  had  en- 
tered into  an  agreement  with  the  depositors  to  pay  them  in 
full  and  to  take  an  assignment  of  their  claims  against  the  bank, 
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and  claims  amounting  to  $183,000  had  been  assigned  to  them. 
For  the  purpose  of  cariying  out  this  agreement,  the  witness 
had  joined  with  the  other  directors  in  borix)wing  a  large  amount 
of  money  on  their  joint  notes,  one  of  which  for  f9,000  was  still 
unpaid.  Notwithstanding  the  apparant  incompetency  of  the 
witness  because  of  his  interest  in  the  result  of  the  trial,  it  was 
contended  that  he  was  qualified  to  testify  because  the  statute 
of  limitations  was  a  bar  to  any  proceedings  to  enforce  the  lia- 
bility of  stockholders,  under  the  special  provisions  of  the 
bank's  charter,  and  because  he  had  assigned  his  interest  in 
the  fund  in  the  hands  of  the  assignee  for  the  benefit  of  cred- 
itors which  he  had  acquired  by  the  agreement  mentioned  for 
the  purchase  of  depositors'  claims  against  the  bank.  It  was 
held  that  the  statute  of  limitiitions  relieved  the  witness  from 
liability  as  a  stockholder,  and  that  the  assignment  of  his  inter- 
est was  not  colorable,  but  that  it  did  not  carry  the  whole  inter- 
est, as  he  was  still  liable  on  his  agreement  to  pay  the  depositors 
in  full,  and  on  the  note  given  for  the  money  borrowed  for  the 
purchase  of  claims.  In  view  of  the  recent  decision  in  Darragh 
V.  Stevenson,  183  Pa.  397,  which  was  not  brought  to  the  at- 
tention of  the  court,  a  different  conclusion  might  have  been 
reached  as  to  the  effect  of  the  assignment,  even  if  it  had  carried 
the  whole  interest.  It  was  made  a  few  days  before  the  second 
trial,  and  evidently  not  in  that  good  faith  which  the  statute 
requires,  but  for  the  sole  purpose  of  enabling  the  witness  to 
sustain  the  action  by  his  testimony.  The  decision,  however,  is 
based  upon  reasons  which  fully  sustain  it.  The  agreement  to 
pay  the  depositors  in  full  was  binding.  Admittedly  they  had 
not  been  paid  in  full,  and  the  court  with  the  witness  before  it 
found  that  the  directors  had  not  been  released.  Whatever  the 
assignee  for  the  benefit  of  creditors  might  recover  in  this  ac- 
tion would  go  in  direct  relief  of  the  pecuniary  obligation  of 
the  witness. 

The  judgment  is  affirmed. 
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Olyphant  Sewage-Drainage   Company  v.   Borough   of     Jl?  i^ 

Olyphant. 

CorporaHons — FarfeUure^CoUatercU  aUack  upon  charter— Drainage 
company. 

The  yalidity  of  a  charter  for  public  purposes  cannot  be  determined  in  a 
oollateral  proceeding  bj  a  private  suitor ;  it  can  be  done  pnly  in  a  direct 
proceeding  to  which  the  commonwealth  is  a  party. 

Whether  a  right  or  franchise  claimed  by  a  corporation  is  conferred  by 
its  charter  may  be  inquired  into  in  a  proceeding  at  law  or  in  equity  by  a 
party  injured,  as  provided  by  the  Act  of  June  19, 1871,  P.  L,  1361 ;  but 
whether  for  any  reason  the  charter  of  a  corporation  was  originally  invalid 
or  has  been  forfeited  is  a  question  which  the  commonwealth  alone  can 
raise. 

The  question  whether  a  dminage  company  organized  under  the  Act  of 
June  10,  1893,  P.  L.  435,  has  forfeited  its  franchises  for  failure  to  com- 
plete its  works  within  the  time  prescribed  by  the  Act  of  May  16,  1889, 
P.  L.  242,  sec.  11,  cannot  be  raised  in  a  suit  in  equity  by  the  drainage 
company  against  a  borough  to  enjoin  the  latter  from  preventing  the  com- 
pany's employees  from  continuing  their  work. 

Argued  Feb.  23, 1900.  Appeal,  No.  27,  Jan.  T.,  1900,  by  de- 
fendants,  from  decree  of  C.  P.  Lackawanna  Co.,  May  T.,  1899, 
No.  6,  granting  an  injunction  in  the  case  of  Olyphant  Sewage- 
Drainage  Company  v.  Borough  of  Olyphant  and  P.  J.  McNulty, 
Burgess.  Before  Green,  C.  J.,  MoCollum,  Mitghell,  Dean, 
and  Fell,  JJ.    AfiBrmed. 

Bill  in  equity  for  an  injunction. 

The  facts  appear  by  the  opinion  of  Edwabds,  J.,  which  was 
as  follows : 

PACTS. 

1.  The  plaintiff  is  a  corporation  organized  under  the  Act  of 
June  10, 1893,  P.  L.  435.  The  date  of  its  incorporation  is  Feb- 
ruary 27, 1894,  and  the  purpose  expressed  in  its  charter  is  the 
**  construction  and  maintenance  of  sewers,  culvert^  etc.,  in  the 
borough  of  Olyphant,  Pennsylvania." 

2.  On  February  27, 1894,  the  council  of  the  borough  of  Oly- 
phant  enacted  an  ordinance,  approved  by  the  burgess,  permit- 
tipg  the  plaintiff  company  to  construct  a  sewer  in  the  said 
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borough  and  to  take  possession  of  the  streets  of  the  borough 
for  that  purpose. 

3.  In  1894  the  plaintiff  caused  a  survey  to  be  made  of  some 
of  the  streets  of  the  borough.  The  engineer  E.  M.  Jones  pre- 
pared two  maps  and  delivered  them  to  the  company.  He  was 
paid  a  part  of  his  fee,  leaving  a  balance  of  about  #75.00  due  to 
him  for  which  balance  he  afterwards  brought  suit  against  the 
company.  No  other  work  was  done  by  anybody  under  the 
company's  charter  preparatory  to  the  construction  of  a  sewer 
in  the  borough  for  more  than  four  years  after  February  27, 1894. 

4.  The  suit  brought  by  E.  M.  Jones,  the  engineer,  is  entered 
to  No.  283,  May  term,  1895,  common  pleas,  Lackawanna  county, 
on  a  transcript  from  an  alderman.  May  25,  an  execution  was 
issued  against  the  plaintiff  company  on  the  Jones  judgment  and 
a  return  of  nulla  bona  made  by  the  sheriff.  In  September, 
1895,  a  special  writ  of  fi.  fa.  was  allowed  by  the  court  and  un- 
der it  the  rights  and  franchises  of  the  Olyphant  Sewage-Drain- 
age Company  was  sold  to  Myron  Kasson  for  $101. 

5.  On  September  25, 1895,  parties  interested  in  the  franchises 
of  the  defunct  company  met  and  organized  a  new  corporation 
in  accordance  with  the  provisions  of  the  act  of  May  31,  1887, 
adopting  the  name  of  the  Olyphant  Sewage-Drainage  Company, 
and  by  transfer  from  Myron  Kasson  secured  the  rights  and 
franchises  of  the  former  company.  The  requisite  papers  were 
executed  and  filed  in  the  office  of  the  secretary  of  the  common- 
wealth, at  Harrisburg,  on  December  24, 1895,  and  a  certificate 
issued  in  due  form. 

6.  From  the  time  of  the  organization  of  the  new  company, 
which  was  complete  in  December,  1896,  to  November,  1898,  no 
work  was  done,  either  of  the  preparatory  or  any  other  kind,  in 
connection  with  the  sewer.  The  only  action  taken  by  the  com- 
pany was  the  election  of  a  superintendent  in  January,  1896. 

7.  In  October,  1898,  the  present  owners  of  the  stock  of  the 
Olyphant  Sewage-Drainage  Company  met  and  increased  the 
capital  stock  of  the  company  from  $10,000  to  $100,000,  mak- 
ing the  necessary  certificates  and  returns  to  the  proper  ofiBce 
at  Harrisburg,  and  paying  a  bonus  of  $300  on  the  increased 
stock  to  the  treasurer  and  a  fee  of  $35.00  to  the  secretary  of 
state.  The  company  also  placed  a  mortgage  on  its  property  of 
$50,000,  and  immediately  proceeded  to  make  elaborate  surveys 
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and  to  make  contracts  for  materials  necessary  for  the  constmc- 
tion  of  the  sewer  in  question,  expending  for  such  material  sev- 
eral thousand  dollars. 

8.  In  April,  1899,  when  the  company  was  about  to  begin 
excavating  on  the  streets  of  the  borough,  the  burgess,  aided 
by  the  police  oflBcers,  prevented  the  company's  employees  from 
continuing  the  work  causing  the  arrest  of  some  of  them  and 
making  the  construction  of  the  sewer  by  the  plaintiff  impossible 
without  a  breach  of  the  peace.. 

CONCLUSIONS  OP  LAW. 

The  defendants  offered  no  evidence  on  their  side.  Their 
contention  is  purely  legal.  They  claim  that  taking  the  evi- 
dence of  the  plaintiff  alone  and  giving  it  the  fullest  credit,  the 
bill  should  be  dismissed.  They  rely  on  the  application  of  the 
Act  of  May  16, 1889,  P.  L.  242,  to  the  facts  established  by  the 
plaintiff.  The  11th  section  of  this  act  provides  as  follows: 
"  If  any  company  incorporated  under  this  act,  or  any  of  its  sup- 
plements, shall  not  proceed  in  good  faith  to  carry  on  its  work 
and  construct  or  acquire  its  necessary  buildings,  sti-uctui*es,  prop- 
erty or  improvements  within  the  space  of  two  years  from  the 
date  of  its  letters  patent,  and  shall  not  within  the  space  of 
five  years  thereafter  complete  the  same,  the  rights  and  privi- 
leges thereby  granted  to  said  corporation  shall  revert  to  the 
commonwealth." 

According  to  the  view  we  take  of  the  law,  we  cannot  decide 
in  the  present  proceedings  the  question  of  the  forfeiture  of 
the  plaintiff's  corporate  rights  by  reason  of  nonuser  or  for 
any  other  reason.  Whether  or  not  the  plaintiff  company  has 
complied  with  the  provisions  of  the  11th  section  of  the  act  of 
1889  by  proceeding  in  good  faith  to  carry  on  its  work  within 
the  specified  period  is  a  matter  that  we  cannot  inquire  into  now. 
It  is  true  that  our  findings  of  fact  set  forth  the  extent  of  the 
company's  work.  We  did  this  for  the  purpose  of  reducing  the 
plaintiff's  testimony  to  concise  and  specific  conclusions.  But 
the  legal  position  maintained  by  the  defendants  is  clearly  un- 
tenable. To  formulate  a  conclusion  of  law  which  controls  the 
case  at  bar  we  state  that  the  corporate  existence  of  a  company 
cannot  be  attacked  collaterally  or  incidentally,  but  it  must  be 
done  in  a  direct  proceeding  brought  for  that  purpose  by  a  proper 
party. 
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In  the  case  of  Hinchman  v.  Phila.  &  West  Chester  Turn- 
pike Road  Co.,  160  Pa.  150,  Green,  J.,  says :  **  We  also  fully 
agree  with  the  learned  court  below  that  no  charter  to  a  cor- 
poration for  public  purposes  can  be  forfeited  except  by  the 
commonwealth  in  a  proceeding  for  that  direct  purpose."  That 
any  cause  which  may  work  a  forfeiture  of  the  charter  of  a  com- 
pany is  not  the  subject  of  inquiry  collaterally  is  a  proposition 
supported  by  many  authorities.  We  cite  the  following :  Com. 
V.  Allegheny  Bridge  Co.,  20  Pa.  185 ;  Weinman  v.  Wilkins^ 
burg,  etc.,  Pass.  Ry.  Co.,  118  Pa.  192 ;  DuBois  Boro.  v.  DuBois 
Water  Co.,  176  Pa.  430 ;  Metzger  v.  Beaver  Falls  Boro.,  178 
Pa.  1. 

A  recent  case  is  that  of  Downingtown  Gas  and  Water  Co.  v. 
Downingtown  Boro.,  193  Pa.  255.  In  this  case  the  court  saj^ 
**  that  the  forfeiture  of  plaintiff's  charter  cannot  be  inquired  in- 
to or  considered  in  this  collateral  proceedings  is  so  thoroughly 
established  by  numerous  and  familiar  decisions  that  even  a  ref- 
erence to  them  is  not  necessary."  The  only  case  cited  by  de- 
fendant's counsel  in  that  of  Com.  v.  Lykens  Water  Co.,  110  Pa. 
391.  This  is  not  authority  on  the  question  now  before  us. 
The  proceedings  in  that  case  were  by  writ  of  quo  warranto  in- 
stituted by  the  commonwealth  itself. 

Now,  therefore,  this  21st  day  of  December,  1899,  this  cause 
having  been  heard  at  a  regular  term  of  equity  court  and  having 
been  duly  considered,  we  order  and  direct  that  a  permanent  in- 
junction issue  against  the  defendants  in  accordance  with  the 
prayer  of  plaintiff's  bill  and  that  the  defendants  pay  the  costs 
of  these  proceedings. 

Error  assiffned  was  the  decree  of  the  court. 

-F.  M.  LyncJij  with  him,  O'Brien  ^  Kelly^  for  appellants, 
cited  Brookljm  Steam  Transit  Co.  v.  City  of  Brooklyn,  78 
N.  Y.  524,  Oakland  R.  R.  Co.  v.  Oakland,  Brooklyn,  etc.,  R.  R. 
Co.,  45  Cal.  365,  United  States  v.  Grundy,  3  Cranch,  337,  and 
Com.  V.  Lykens  Water  Co.,  110  Pa.  891. 

Charles  P.  0' Mallet/,  with  him,  Edward  N.  Willard,  Everett 
Warren  and  Henry  A.  Knapp,  for  appellee,  cited  Kishacoquillas 
Turnpike  Co.  v.  McConaby,  16  S.  &  R.  144,  Lumberman's  Bank 
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V.  Irvine,  2  Watts  &  Sergeant,  190,  Com.  v.  Farmer's  Bank,  2 
Grant,  392,  Dyer  v. Walker,  40  Pa.  157,  Cleveland,  etc.,  R.  R.  Co. 
V.  Speer,  56  Pa.  335,  Penn.  Central  Ins.  Co.  v.  Freeland,  94  Pa. 
504,  Western  Pa.  R.  R.  Co.'s  App.,  104  Pa.  406,  Hestonville 
R.  R.  Co.  V.  Phila.  89  Pa.  218,  Hinchman  v.  Phila.,  etc..  Turn- 
pike  Road  Co.,  160  Pa.  150,  Downingtown  Gas  &  Water  Co.  v. 
Downingtown  Boro.,  193  Pa.  255,  People  v.  Los  Angelos  Elec- 
tric Ry.  Co.,  91  Cal.  338,  Murphy  v.  Farmers'  Bank,  20  Pa.  415, 
In  the  Matter  of  the  New  York  Elevated  Railway  Co.,  70 
N.  Y.  337,  Briggs  v.  Cape  Cod  Ship  Canal  Co.,  137  Mass.  71, 
and  In  re  N.  Y.  &.  L.  I.  Bridge  Co.,  148  N.  Y.  547. 

OpuaoN  BY  Mr.  Justice  Fbll,  July  11, 1900 : 
Tested  by  the  settled  rule  of  our  cases  the  conclusion  reached 
by  the  learned  judge  of  the  common  pleas  is  right  for  the 
reasons  stated  by  him.  We  have  uniformly  held  that  the 
validity  of  a  charter  for  a  public  purpose  cannot  be  determined 
in  a  collateral  proceeding  by  a  private  suitor.  It  can  be  done 
only  in  a  direct  proceeding  to  which  the  commonwealth  is  a 
party.  Among  the  more  recent  cases  on  the  subject  are  Hinch- 
man V.  Philadelphia  and  West  Chester  Turnpike  Road  Co.,  160 
Pa.  150,  and  The  Downingtown  Gas  and  Water  Co.  v.  Borough 
of  Downingtown,  193  Pa.  255.  Whether  a  right  or  franchise 
claimed  by  a  corporation  is  conferred  by  its  charter  may  be  in- 
quired into  in  a  proceeding  at  law  or  in  equity  by  a  party  in- 
jured, as  provided  by  the  Act  of  June  19, 1871,  P.  L.  1361 ; 
but  whether  for  any  reason  the  charter  of  a  corporation  was 
originally  invalid  or  has  been  forfeited  is  a  question  which  the 
commonwealth  only  can  raise. 
The  decree  is  affirmed  at  the  cost  of  the  appellants. 
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Howie-  V,  Lewis. 

Judgment — Opening  judgment — Appeals . 

The  Supreme  Court  will  not  reverse  an  order  opening  a  jadgment, 
where  testimony  has  been  submitted  by  the  defendant  without  any  having 
been  submitted  by  the  plaintiff.  As  the  latter  will  have  a  full  opportunity 
at  the  ti'ial  to  meet  the  defense  opposed  to  his  claim,  and  as  he  declined  to 
meet  it  at  the  hearing  of  the  rule,  he  has  no  cause  to  complain. 

Argued  March  14, 1900.  Appeal,  No.  364,  Jan.  T.,  1899,  by 
N.  N.  Belts,  cashier,  from  order  of  C.  P.  Bradford  Co.,  May  T., 
1899,  No.  379,  making  absolute  rule  to  open  judgement,  in  case 
of  John  Howie,  to  use  of  N.  N.  Betts,  Cashier,  v.  Evan  Lewis. 
Before  McCollum,  Mitchell,  Dean,  Fell  and  Beown,  JJ. 
Affirmed. 

Rule  to  open  judgment  entered  on  a  judgment  note. 
^  From  the  record  it  appeared  that  the  note  was  for  f 3,500. 
Evidence  for  the  defendant  tended  to  show  that  he  was  an  old 
man,  ignorant  of  writing,  and  that  he  had  signed  the  note  on 
the  statement  made  to  him  by  the  plaintiff,  John  Howie,  for 
whose  accommodation  he  signed  it;  that  the  note  was  for  fSOO; 
that  the  note  was  originally  made  out  for  $300,  and  had  been 
raised  by  Howie  to  $3,600.  The  note  contained  these  words : 
"  This  note  shall  be  subject  to  the  same  rules  governing  commer- 
cial paper,  as  to  equities."  The  note  was  under  seal.  No 
evidence  was  offered  by  the  use  plaintiff. 

The  court  made  the  rule  absolute. 

Error  assigned  was  in  making  the  rule  absolute. 
Rodney  A.  Mercur  and  L.  M.  Hall^  for  appellant 
TF.  J,  Young^  for  appellee. 

Per  Curiam,  July  11, 1900 : 

The  defendant  applied  for  rule  to  open  judgment,  which 
rule  was  granted  by  the  court  below.  On  the  hearing  of  the 
rule  testimony  was  submitted  on  the  part  of  the  defendant,  to 
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which  no  answer  was  made  by  the  use  party.  Upon  due  con- 
sideration of  the  testimony  the  rule  was  made  absolute.  As 
the  use  party,  on  the  trial  of  the  case  before  a  jury,  has  a  full 
opportunity  to  meet  the  defense  opposed  to  his  claim,  and  de- 
clined to  meet  it  on  the  hearing  of  the  rule,  he  has  no  cause  to 
complain.  We  are  not  prepared  to  say  that  there  is  no  merit 
in  the  defense  set  up  by  the  defendant. 
Judgment  afiSrmed. 


Crumley  v.  Lutz. 

Ejectment— Former  ejectment— Evidence—Record, 

In  a  second  action  of  ejectment  between  the  same  parties,  and  for  the 
same  land,  it  is  proper  to  refuse  to  admit  in  evidence  an  agi*eement  filed  in 
the  first  action  for  the  settlement  of  that  action  where  it  appears  that  such 
agreement  had  by  the  consent  of  ail  the  parties  been  stricken  from  the 
record. 

Ejectment— Second  ejectment— Statute  of  limitations— Act  of  April  13, 
1869.  P. /;.  603. 

Where  a  verdict  was  rendered  in  an  ejectment  case  on  January  5, 1872, 
and  on  Mai*ch  13,  of  the  same  year  the  co'Mt  refused  a  rule  for  a  new  trial, 
but  judgment  was  not  entered  until  twenty-two  years  afterwaixls,  when 
tbe  jury  fee  was  paid  and  judgment  entered  by  the  clerk,  the  bar  of  the 
statute  requiring  the  second  ejectment  to  be  brought  within  a  year,  ran 
from  March  13, 1872,  and  a  second  ejectment  could  not  be  brought  twenty- 
seven  years  thereafter.  In  such  a  case  the  entiy  of  the  judgment  by  the 
clerk  was  a  mere  ministerial  act,  the  case  having  been  **  decided  "  within 
the  meaning  of  the  act  of  April  13,  1859,  when  the  court  refused  a  new 
trial. 

Argued  March  20,  1900.  Appeal,  No.  6,  Jan.  T.,  1900,  by 
plaintiffs,  from  order  of  C.  P.  No  8,  Phila.  Co.,  Dec.  T.,  1898, 
No.  270, 1'ef using  to  take  off  nonsuit  in  case  of  Henry  Crumley 
et  al.  V.  Henry  S.  Lutz  et  al.  Before  Green,  C.  J.,  Dean, 
Fell,  Brown  and  Mestrezat,  JJ.    Aflirmed. 

Ejectment  for  a  tract  of  land  in  the  city  of  Philadelphia. 
Before  McCarthy,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  entered  a  compulsory  nonsuit,  which  it  subse- 
quently refused  to  take  ofif. 
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Errors  aaaigned  were  (1)  refusing  to  take  off  nonsuit ;  (2)  re- 
fusal to  admit  in  evidence  the  agreement  refeired  to  in  the 
opinion  of  the  Supreme  Court. 

John  M,  Arundel  and  Thomas  B.  Elcocky  ior  appellants* 

H.  Haverstick  and  F.  <7.  Knavs^  for  appellees. 

Opinion  by  Mr.  Justice  Brown,  July  11, 1900 : 
This  is  an  action  of  ejectment,  brought  December  5, 1898, 
to  recover  possession  of  a  tract  of  land  in  the  city  of  Philadel- 
phia. The  plaintiffs,  or  their  parents,  claiming  under  the 
same  title,  had  brought  suit  for  the  same  premises  on  Decem- 
ber 1, 1860,  in  the  district  court  of  Philadelphia,  to  Decem- 
ber term,  1860,  No.  366.  The  docket  entries  and  the  whole 
record  in  this  latter  suit  were  offered  in  evidence  by  the  plain- 
tiffs in  the  present  proceeding.  From  them  it  appears  that  on 
October  2,  1865,  judgment  of  nonsuit  was  entered.  On  Octo- 
ber 11,  1867,  a  rule  was  granted  to  strike  off  the  nonsuit  and 
an  agreement  for  judgment  filed.  Nothing  more  seems  to  have 
been  done  until  February  25, 1871,  when  a  rule  was  granted 
to  strike  from  the  record  the  agreement  for  judgment  which  had 
been  filed  on  October  11, 1867,  and  subsequently,  on  June  14, 
1871,  the  same  was  made  absolute.  On  January  4,  1872,  a 
trial  was  had,  and,  on  the  day  following,  a  verdict  rendered  for 
the  defendants.  On  the  9th  of  the  same  month  a  motion  for  a 
new  trial  was  filed,  and  on  March  13  following,  the  rule  was  re- 
fused. Neaily  twenty-two  years  thereafter,  on  March  5, 1894, 
the  jury  fee  was  paid  and  judgment  entered  on  the  verdict. 
The  agreement,  filed  on  October  11, 1867,  was  that  the  "  case 
and  the  plaintiffs'  claim  "  should  be  settled  upon  certain  terms 
and  conditions  therein  set  forth.  The  case  was  not  only  not  set- 
tled, but  the  agreement  which  had  been  filed  for  its  settlement 
was  stricken  from  the  record,  and,  as  already  stated,  a  trial  was 
had,  resulting  in  a  verdict,  on  January  5,  1872,  in  favor  of 
the  defendants.  On  March  13, 1872,  the  district  court  refused 
the  rule  for  a  new  trial,  and  there  was  nothing  more  for  it  to  do. 
The  entry  of  judgment  twenty-two  years  afterwards  was  simply 
a  ministerial  act  of  the  clerk. 

On  the  trial  of  the  present  case  the  agreement  which  had  been 


Digiti 


ized  by  Google 


CRUMLEY  V.  LUTZ.  561 

1900.]  Opinion  of  the  Court. 

filed  and  made  part  of  the  record  of  the  first  suit,  brought  in  1860, 
was  offered  in  evidence,  manifestly  for  the  purpose  of  enforcing 
its  terms.  The  offer  was  refused,  and,  while  no  reason  appears 
for  disallowing  it,  it  is  apparent  that  it  was  properly  excluded. 
By  its  own  tenns,  it  purports  to  be  an  agreement  for  the  settle- 
ment of  the  case  then  pending.  That  case,  however,  was  not 
settled,  the  parties  to  it  agreeing  that  the  stipulation  for  its 
settlement  should  be  withdrawn.  In  pursuance  of  such  agree- 
ment, the  stipulation  was  stricken  from  the  record  on  June  14, 
1871,  and,  by  the  act  of  the  parties  that  had  made  it,  became 
null  and  void.  Therefore,  while  no  reason  was  given  by  the 
learned  trial  judge  for  excluding  it  in  the  present  case,  none 
was  called  for,  for  the  very  record  of  which  it  had  once  formed 
a  part  showed  it  to  have  been  annulled  by  the  parties  who  made 
it.  There  is  no  merit  in  the  assignment  of  error  relating  to  its 
exclusion. 

When  the  plaintiffs  closed  their  case,  there  was  before  the 
court  the  record  of  a  proceeding  brought,  as  already  stated,  by 
the  same  parties,  or  their  parents,  for  the  recovery  of  the  same 
premises,  resulting,  nearly  twenty-seven  years  before,  in  a  ver- 
dict in  favor  of  the  defendants,  which  the  court  refused  to  dis- 
turb. The  Act  of  April  13, 1859,  sec.  1,  P.  L.  603,  provides 
that  no  entry  or  action,  without  a  recovery  therein  shall  '*  arrest 
the  running  of  said  statute  in  respect  to  another  ejectment,  un- 
less it  be  brought  within  a  year  after  the  first  shall  have  been 
nonsuited,  arrested  or  decided  against  the  plaintiff  therein." 
The  verdict  in  favor  of  the  defendants  in  the  first  proceeding 
was  rendered  on  January  5, 1872,  and,  on  March  13  of  the  same 
year,  the  court  formally  refused  to  disturb  the  finding  of  the 
jury.  At  that  time  the  case  had  been  ^^  decided  "  against  the 
plaintiffs.  There  was  nothing  more  for  the  court  to  do.  The 
entry  of  judgment  upon  the  verdict  subsequently  could  only 
be  a  ministerial  act.  The  decision,  so  far  as  the  court  was  con- 
cerned, had  been  in  favor  of  the  defendants,  based  upon  the 
finding  of  the  jury.  "  The  rendition  of  a  judgment  is  a  judi- 
cial act ;  its  entry  upon  the  record  is  a  ministerial  act.  .  .  . 
The  ministerial  act  of  the  clerk  must  be  supported  by  a  judicial 
act  pronounced  by  the  court  in  express  terms,  or  in  contempla- 
tion of  law:'*  Freeman  on  Judgments  (4th  ed.,)  sec.  38.  No 
action  was  brought  within  a  year  after  this  first  suit  had  been 
Vol.  oxcvi— 36 
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SO  "  decided  "  against  the  plaintiffs,  but  only  after  the  lapse  of 
nearly  twenty-seven  years  was  this  action  commenced.  The 
bar  of  the  statute  had  run  from  March  18, 1872.  Within  a 
year  after  that  date  it  could  have  been  arrested,  if  the  act  of 
1859  had  been  complied  with,  by  instituting  a  second  suit 
This  was  not  done,  and  the  case,  as  presented  to  the  learned 
trial  judge  in  the  court  below,  disclosed  the  lapse  of  more  than 
a  quarter  of  a  century  between  the  first  decision,  adverse  to 
these  plaintiffs,  and  their  institution  of  this  proceeding.  This 
lapse  of  time  barred  all  right  of  recovery,  and  the  court  could 
have  done  nothing  but  enter  the  nonsuit,  which  it  subsequently 
properly  refused  to  take  off,  and  we  now  afiSrm  its  judgment. 


Bowden  v.  Philadelphia,  Wilmington  and  Baltimore 
Railroad  Company. 

StcUule  of  l%fnUalionS''Negligenee— Personal  injuries—ConsUMumal 
law. 

Where  a  personal  injury  was  suffered  on  September  S,  1892,  an  action 
to  recover  damages  for  the  injuries  instituted  on  September  21,  1897,  is 
baiTed  by  the  Act  of  June  24,  1895,  P.  L.  236.  Rodebaugh  v.  PhUa- 
delphia  Traction  Company,  190  Pa.  358,  followed  and  reaffirmed. 

Argued  March  20, 1900.  Appeal,  No.  88,  Jan.  T.,  1900,  by 
plaintiff,  from  order  of  C.  P.  No.  3,  Phila.  Co.,  Sept.  T.,  1897, 
No.  108,  sustaining  demurrer  to  statement  in  case  of  Edward 
J.  Bowden  v.  Philadelphia,  Wilmington  &  Baltimore  Railroad 
Company  and  the  Philadelphia  &  Baltimore  Central  Rail- 
road Company.  Before  Green,  C.  J.,  Dean,  Fell,  Bbown 
and  Mestbezat,  JJ.    Affirmed. 

Demurrer  to  statement. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court 

Srror  assigned  was  in  sustaining  demurrer  to  statement. 

Horace  L.  Cheyney^  for  appellant,  cited  Ridgley  v.  Steam- 
boat Reindeer,  27  Mo.  442,  Thompson  v.  Alexander,  11  HI, 
54,  and  Williamson  v.  Field,  2  Sandford's  Ch.  (N.  Y.)  688. 
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Edwin  Jaquett  Sellers^  with  him  David  W.  SeUers^  for  appel- 
lees, cited  Focht  v.  Reading  Stove  Works,  21  Pa.  C.  C.  R.  524, 
Rodebaugh  v.  Phila.  Traction  Co.,  190  Pa.  358,  Peterson  v. 
Delaware  River  Ferry  Co.,  190  Pa.  364,  and  Byers  v.  Penna.  R. 
Co.,  18  Pa.  C.  C.  R.  189. 


^., 


Opinion  by  Mr.  Chief  Justice  Green,  July  11, 1900: 
This  was  an  action  brought  to  recover  damages  for  a  per- 
sonal injury  sustained  by  the  plaintiff  while  alighting  from  a 
car  of  the  defendant  company.  The  accident  occurred  on  Sep- 
tember 3,  1892,  but  no  action  was  brought  until  September  21, 
1897.  The  defendant  pleaded  the  statute  of  limitations  to 
wliich  the  plaintiff  demurred.  The  court  below  overruled  the 
demurrer  and  entered  judgment  against  the  plaintiff  from  which 
the  present  appeal  was  taken.  The  only  question  at  issue  there- 
fore is  the  sufficiency  of  the  plea  of  the  statute.  It  seems  to 
us  that  every  aspect  of  the  present  case  was  present,  and  was 
disposed  of,  in  the  case  of  Rodebaugh  v.  Phila.  Traction  Co., 
190  Pa.  358.  There  the  accident  occurred  on  January  12, 1896, 
but  the  action  was  not  brought  until  February  16, 1898.  In 
the  mean  time,  after  the  accident  and  before  suit  brought,  the 
Act  of  June  24,  1895,  P.  L.  236,  was  passed,  the  2d  section 
of  which  provided  as  follows :  "  Every  suit  hereafter  brought 
to  recover  damages  for  injury  wrongfully  done  to  the  per- 
son, in  case  where  the  injury  does  not  result  in  death,  must  be 
brought  within  two  years  from  the  time  when  the  injury  was 
done  and  not  af tei*wards ;  in  cases  where  the  injury  does  result 
in  death  the  limitation  of  action  shall  remain  as  now  established 
by  law."  Several  objections  were  made  to  the  application  of 
this  act  to  the  case,  on  the  ground  that  it  was  unconstitutional, 
but  they  were  all  met  and  disposed  of  in  the  opinion  by  our 
Brother  Mitchbll,  and  need  not  be  considered  again. 

It  is  argued  now,  as  it  was  then,  that  the  act  did  not  apply  to 
the  facts  of  the  pending  case  because  the  injury  had  already 
happened  before  the  act  was  passed,  and  that  the  literal  words 
of  the  act  could  not  be  applied  because  it  would  deprive  the 
plaintiff  of  a  right  which  had  vested  before  the  passage  of  the  act, 
but  this  contention  was  fully  met  and  answered  in  the  opin- 
ion then  delivered.  We  said :  "  Since  the  act  of  1895  the  death 
of  the  wrongdoer  does  not  terminate  the  action  or  the  right 
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thereof,  but  the  latter  must  be  availed  of  within  two  years  of 
the -injury.  .  .  .  The  act  has  but  one  subject,  actions  for  in- 
juries wrongfully  done  to  the  person.  It  creates  no  new  right, 
but  provides  for  the  regulation  of  a  class  of  rights  which  ex- 
isted before.  .  .  .  But  this  act,  in  regard  to  the  present  suit, 
is  clearly  a  regulation  of  the  remedy  which  is  firmly  settled  to 
be  within  the  power  of  the  legislature.  If  the  right  of  action 
had  been  cut  oflF  by  the  retroactive  feature  of  the  statute,  with- 
out a  reasonable  period  for  its  enforcement,  so  that  under  the 
form  of  regulation  there  was  really  a  deprivation  of  the  right, 
as  would  have  been  the  case  in  Byers  v.  Penna.  R.  Co.,  18 
Pa.  C.  C.  R.  187,  cited  by  appellant,  a  different  question 
would  have  been  presented.  But  in  this  case  the  suit  was  not 
brought  for  more  than  the  full  period  of  two  years  after  the 
passage  of  the  act."  Precisely  this  state  of  facts  exists  in  the 
present  case.  The  plaintiflE  having  a  right  to  bring  an  action 
at  any  time  after  the  occurrence  of  the  injury  within  six  years, 
as  the  law  was  prior  to  the  act  of  1895,  but  within  two  years 
only  after  the  passage  of  the  act,  has  not  only  failed  to  bring 
his  action  before  the  passage  of  the  act,  but  failed  also  to  bring 
it  within  two  years  after  it  was  passed.  So  that  there  could 
be  no  contention  that  he  was  not  afforded  a  reasonable  time 
after  the  passage  of  the  act  within  which  to  bring  his  action, 
and  thus  bring  his  case  within  the  line  of  decisions  which  hold 
that  there  must  be  such  i*easonable  time  allowed  when  the  new 
law  changing  the  limitation  applies  to  pending  rights  of  action. 
He  has  transcended  the  full  period  of  the  new  limitation  after 
the  new  law  was  passed,  and  has  no  claim  to  favorable  consider- 
ation. If  his  injury  had  occurred  just  after  the  act  was  passed, 
and  before  September  21, 1897,  he  would  have  been  within  the 
literal  terms  of  the  act  and  would  have  been  barred  of  his 
action.  Why  then  should  he  not  be  barred  when  the  injury 
occurred  before  the  passage  of  the  act?  Clearly  not  because 
of  any  constitutional  objection.  It  is  the  necessary  meaning 
of  the  plain  words  of  the  act  that  such  actions  shall  not  have 
a  legal  existence  after  a  delay  of  two  years  in  the  bringing  of 
the  action.  And  when  the  fact  is  that  this  whole  period  has 
been  transcended  after  the  passage  of  the  act,  there  is  no  foot- 
ing upon  which  to  stand  in  the  contention,  that  notwithstand- 
ing the  positive  prohibition  of  the  act  a  f  uU  period  of  six  years 
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must  be  allowed  in  snch  case.  The  whole  limit  of  two  years 
after  the  accident,  in  point  of  fact  expired  before  the  bringing 
of  the  suit,  and  conceding  that  the  plaintiff  was  entitled  to  a 
delay  of  two  years  after  the  passage  of  the  act,  his  case  being 
current  at  the  date  of  the  act,  that  full  time  has  also  passed. 

It  is  very  clear  that  the  2d  section  of  the  act  of  1895  ap- 
plies to  all  cases  of  personal  injury  in  which  the  injury  does 
not  result  in  the  death  of  the  party,  without  any  qualification 
limiting  its  application  to  cases  occurring  in  the  future,  and  it 
is  equally  clear  that  the  act  is  not  unconstitutional  because  it 
does  not  except  cases  of  previous  occurrence.  This  was  de- 
cided in  the  Rodebaugh  case,  and  the  same  ruling  was  made  in 
a  very  well  considered  case,  Focht  v.  Reading  Stove  Works,  21 
Pa.  C.  C.  R.  524.  In  a  veiy  able  and  exhaustive  opinion  by 
Judge  Endlich  the  whole  subject  is  carefully  considered  and 
the  authorities  fully  reviewed.  The  injury  occurred  in  that 
case  in  March,  1892,  and  the  action  was  not  brought  until  No- 
vember, 1897,  and  it  was  held  that  the  right  of  action  was  barred 
because  the  full  limit  of  two  years  had  elapsed  after  the  date 
of  the  act  of  1895,  before  the  action  was  brought.  The  conclu- 
sion of  the  court  was  thus  expressed :  "  In  other  words  the  lim- 
itation of  so  many  years,  months,  etc.,  from  the  date  when  the 
cause  of  action  accrued  is,  with  reference  to  causes  of  action 
already  in  being  understood  to  mean,  so  and  so  many  years, 
months,  etc.,  from  the  date  of  the  enactment,  thus  putting  all 
causes  of  action,  already  accrued  and  yet  to  accrue,  upon  the 
same  footing,  and  giving  the  statute  a  prospective,  and  in  no 
sense  a  retrospective,  operation."  While  this  decision  is  not 
binding  upon  this  court,  we  think  it  was  properly  ruled,  and 
we  are  entirely  satisfied  with  the  reasons  given  in  support  of 
it.  This  doctrine  was  also  sustained  by  the  Superior  Court  in 
the  case  of  Shelly  v.  Dampman,  1  Pa.  Superior  Ct.  115.  It  is 
not  necessary  to  extend  the  discussion.  We  are  of  opinion 
that  the  judgment  of  the  learned  court  below  was  right  and 
the  assignments  of  error  are  dismissed^ 

Judgment  affirmed. 
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Keystone  Surgical  Supply  Company  v.  Bate. 

Contract --Preliminary  dealings — Written  contract^Evidence  —  Pre- 
sumption. 

Where  parties  to  an  offer  and  acceptance  show  either  by  express  words, 
or  by  their  action  that  they  regard  the  an*angement  as  preliminary  only, 
and  to  be  put  into  final  shape  thereafter,  and  subsequently  they  execute  a 
formal  instniment  in  writing,  the  latter  is  the  only  contract,  and  the  pre- 
liminaiy  steps,  however  elaborate,  go  into  the  category  of  mere  negotia- 
tions leading  up  to  the  final  result.  This  is  always  the  presumption  of  the 
law  where  a  written  contract  is  made. 

Where  a  person  submits  the  substance  of  an  agreement  to  the  directors 
of  a  corporation,  and  the  director  notify  the  party  of  the  acceptance  of 
the  proposal,  and  subsequently  a  written  contract  is  executed  embodying 
some  provisions  that  were  not  in  the  proposal  or  the  acceptance,  the  writ- 
ten contract  will  be  presumed  to  be  the  real  conti*act  between  the  parties. 

Contract — Building  cofUract — Dispossession  of  owner  by  contractor. 

A  building  contractor,  even  though  the  contract  time  for  the  delivery  of 
the  building  had  not  arrived,  has  no  authority  to  dispossess  the  owner  of 
his  premises,  or  to  interfere  with  his  possession  further  than  is  necessary 
to  enable  the  contractor  to  complete  his  work ;  and  this  is  the  case  although 
the  owner  may  have  been  guilty  of  a  breach  of  a  covenant  in  the  contract 

Argued  March  26, 1900.  Appeal,  No.  35,  Jan.  T.,  1900,  by 
plaintiflF  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  Dec.  T., 
1894,  No.  119,  on  verdict  for  defendant  in  case  of  Keystone 
Surgical  Supply  Company,  to  use  of  William  Rennyson,  As- 
signee V.  William  T.  Bate  and  Richard  H.  Bate,  trading  as  W. 
T.  Bate  &  Son.  Before  Gbeen,  C.  J.,  McCollum,  Mitchell, 
Beown  and  Mbstbbzat,  J  J.    Reversed. 

Assumpsit  for  a  breach  of  a  contract  before  Bbttlbb,  J. 

The  facts  appear  by  the  prior  report  of  the  case  in  187  Pa. 
460,  and  by  the  charge  of  the  court  which  was  in  part  as  follows : 

Richard  H.  Bate,  the  defendant  here,  was  a  stockholder  in 
and  a  director  of  the  Keystone  Supply  Manufacturing  Com- 
pany, in  1894.  He  was  appointed  on  a  committee  as  a  com- 
mittee on  building,  or  a  committee  on  site  and  building,  I  am 
not  cei*tain  which.  Mr.  Yamall  did  not  seem  to  be  certain 
whether  there  were  two  committees  composed  of  the  same 
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members  on  each,  or  whether  there  was  one  committee.  At 
any  rate,  he  was  the  chairman  of  the  committe  which  was  to 
report  to  the  directors  with  regard  to  the  construction  of  a 
building,  and  on  February  23, 1894,  as  the  chairman  of  that 
committee,  he  submitted  a  report. 

Without  going  over  all  the  testimony  with  i^egard  to  that, 
I  think  I  may  safely  summarize  it  by  saying  that  he  reported 
several  bids.  The  testimony  is  somewhat  conflicting  as  to 
whether  lie  reported  three  or  four  bids.  He  submitted  plans 
and  specifications  drawn  by  an  expert  builder  for  a  building  of 
brick  upon  certain  lots  in  Bridgeport.  The  lowest  bid  he  re- 
ported was  that  of  Mr.  Martin,  of  Conshohocken,  of  $5,300. 
He  offered  to  build  the  building  for  f5,500,  and  take  payment 
in  a  mortgage.  Mr.  Martin  wanted  $5,300,  in  cash,  and  the 
other  bidders  predicated  their  bids  upon  cash  in  payment. 

Now,  Mr.  Bate,  as  a  director,  had  a  duty  upon  him  when  he 
made  that  bid,  higher  than  any  duty  that  rested  upon  Mr.  Mar- 
tin, for  instance,  and  the  Supreme  Court  has  said  in  regard  to 
that  duty:  "This  transaction  comes  under  the  common  law 
rule,  that  all  such  transactions  should  be  closely  scrutinized, 
and  it  must  be  shown  that  the  contract  is  in  all  respects  fair 
and  reasonable ;  for  the  parties  do  not  deal  at  arm's  length 
— a  certain  degree  of  confidence  and  trust  is  necessarily  reposed 
in  the  officer  by  this  corporation ;  his  opinion,  often,  has  great 
weight  with  his  associates,  and  this  gives  him  an  advantage 
which  he  may  use  for  his  own  interests,  in  disregard  of  his 
duty  to  the  corporation.  If  it  be  true,  as  alleged,  that  Bate, 
being  a  director  and  member  of  the  building  committee,  was 
intrusted,  along  with  his  associates,  with  the  duty  of  procur- 
ing the  erection  of  the  buildings  at  the  lowest  price,  then  after 
ascertaining  from  Schoffner  that  it  could  be  erected  for  less 
than  •M,000,  represented  to  the  directors  that  it  could  not  be 
built  at  actual  cost  for  less  than  $5,500,  and  thus  secured  the 
contract  for  his  firm  at  a  profit  of  nearly  f  1,500,  that  was  a 
fraud  upon  the  corporation  which  warranted  the  rescission  of 
the  contract.'* 

[That  brings  you,  gentlemen,  to  the  consideration  of  the 
first  question  of  fact  in  this  case,  and  to  clear  up  any  doubt  I 
want  to  say  to  you  that  the  contract  between  the  corporation 
and  Mr.  Bate  was  concluded  on  February  23, 1894.     It  is  true 
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that  the  written  paper  which  evidenced  that  agreement  then 
entered  into  was  not  signed  until  March  16,  but  you  will  recol- 
lect that  that  night  the  secretary  was  instructed  to  notify  Bate 
&  Son  that  their  bid  of  $5,500  had  been  accepted,  to  be  paid 
in  a  mortgage  of  $5,500,  and  that  immediately  thereafter  a  let- 
ter was  sent  to  Bate  &  Son,  notifying  them  that  their  tender 
was  accepted.  Thus,  the  two  contracting  minds  came  together, 
and  the  contract  was  perfected,  and  the  rights  of  the  parties 
date  as  of  February  23, 1894.]  [8] 

If,  at  that  time,  Mr.  Bate,  as  a  director  of  that  company  and 
chairman  of  that  committee,  had  in  his  possession  knowledge 
of  the  fact  that  that  building  could  be  built  for  83,940,  or  what- 
ever Mr.  Schoffner's  bid  was,  and  concealed  that  fact  from  his 
fellow  directors,  he  did  that  which  the  Supreme  Court  in  this 
case  has  said  was  a  fi-aud. 

Now,  as  to  that  I  propose  to  call  your  attention  to  all  the 
testimony  that  bears  on  it.  If  I  make  any  niistake  in  failing 
to  quote  any  testimony  which  Mr.  Eyre  thinks  any  of  his  wit- 
nesses gave,  or  if  I  fail  to  call  your  attention  to  any  testimony 
that  Mr.  Holland  gave,  I  will  thank  counsel  if  they  will  call 
my  attention  to  it.  I  labor  under  the  disadvantage  of  not  hav- 
ing the  report  of  yesterday's  proceedings,  which  have  not  yet 
been  written  out. 

Now,  the  first  witness  who  referred  to  anything  said  by  Mr. 
Bate,  was  Mr.  Yamall,  and  I  will  read  from  page  17  of  the 
notes  of  testimony  what  he  said  in  regard  to  it:  "  Q.  Did  Mr. 
Bate  say  anything  to  you  at  that  meeting  about  whether  the 
building  was  to  be  at  cost  or  not  ?  A.  No,  not  to  me.  Q.  What 
meeting  was  it  ?  A.  I  can  only  say  this :  that  Mr.  Bate  said 
at  the  meeting — ^not  to  be — .  Q.  What  meeting?  A.  It  was 
one  of  those  meetings — that  there  was  nothing  in  it  to  him,  at 
all."     As  I  recall  it,  that  is  all  the  testimony  of  Mr.  YamalL 

On  page  30  of  the  testimony  of  Mr.  Wilson,  at  the  foot  of 
the  page,  he  was  asked:  " Q.  What,  if  anything,  did  Mr.  Bate 
say  at  directors'  meetings  prior  to  February  23,  about  what  the 
building  would  cost?  A.  At  the  time  the  bids  were  submitted 
there  were  plans  and  specifications  for  this  brick  building.  He 
said  he  had  a  bid  on  it  from  a  builder  named  Martin,  in  Con- 
shohocken,  from  $5,300  to  $5,500.  We  were  also  recommended 
to  go  and  look  up  prices  of  iron  buildingSi  and  I  think  Mr. 


Digiti 


ized  by  Google 


KEYSTONE  SUUGICAL  SUPPLY  CO  v.  BATE.      569 

1900.]  Charge  of  Court. 

Pennington  looked  at  them  and  he  reported  a  price  of  about 
96,000.  I  was  asked  to  leave  them  in  Bridgeport  and  go  and 
get  prices  from  Mr.  Green,  and  Mr.  Green  reluctantly  gave  me 
a  price  of  about  $6,500  or  $6,700.  He  said  he  would  not  make 
that  as  a  price  on  plans  and  specifications  left  him  by  Mr.  Penn- 
ington. By  Mr.  Holland :  Q.  What  kind  of  building  was  that? 
A.  Brick  building.  By  Mr.  Hannis :  Q.  $6,500  ?  A.  Yes,  sir. 
By  Mr.  Eyre:  Q.  On  the  specifications  Mr.  Pennington  had? 
A.  Yes,  sir.  I  didn't  see  the  plans  and  specifications,  but  on 
what  he  had  gone  over  with  Mr.  Pennington,  and  Mr.  Bate 
said  that  he  had  this  price  from  this  builder  Martin  of  $5,800 
to  $5,500,  and  that  it  would  cost  him  about  $50.00  for  getting 
out  the  plans  and  specifications.  Q.  How  much  did  he  say  it 
would  cost  him  for  the  contract  ?  A.  He  said  the  entire  cost 
would  be  about  $5,500.  Q.  What  did  he  say  as  to  how  much 
it  would  cost  him?  (Objected  to.)  Q.  Wliat  did  he  say? 
A.  He  said  that  on  the  plans  and  specifications  as  had  been 
submitted  there,  he  would  buUd  a  building  for  $5,500;  that  he 
had  a  price  from  Mr.  Martin  of  $5,300  to  $5,500 ;  that  it  would 
cost  him  about  $50.00  for  getting  out  the  plans  and  specifica- 
tions, and  that  $5,500  would  just  be  about  the  cost  of  the  build- 
ing. Q.  About  when  was  that?  You  say  prior  to  February  23. 
How  long  before  February  23  ?  A.  I  think  that  was  on  Febru- 
ary 23,  and  I  think  on  the  strength  of  that  report  the  secretary 
was  authorized  to  notify  the  firm  of  William  T.  Bate  &  Son 
that  we  would  accept  the  proposition.  Q.  Did  he  mention  to 
you  any  bid  of  $4,000,  or  anything  like  it  at  that  time  ?  A.  No, 
sir ;  I  never  heard  of  such  a  price.  Q.  What  was  the  lowest 
bid  spoken  of  there?  A.  $5,300.  Q.  Did  he  mention  the  name 
of  Schoffner  as  a  contractor  to  make  a  bid?  A.  I  never  heard 
of  Schoffner." 

At  the  bottom  of  page  66,  in  the  testimony  of  Mr.  Slemmer, 
the  witness  was  examined  as  follows :  ^^  Q.  What  bids  did  he 
report?  A.  Well,  there  were  several  bids  brought  in  there, 
but  I  didn't  pay  a  great  deal  of  attention  to  the  bids,  to  tell  you 
the  truth,  except  the  one  of  $5,500.  Q.  Why  was  it  that  that 
proposition  was  accepted?  A.  Because  Mr.  Bate  said  it  was 
about  the  best.  Q.  On  the  strength  of  what  representations, 
if  any,  made  by  Mr.  Bate,  did  they  accept  that  bid  of  $5,500  ? 
A.  Simply  because  we  were  getting  the  full  value ;  at  least,  I 
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did.  Q.  Who  was  it  said  you  were  going  to  get  full  value? 
A.  Mr.  Bate.  He  said  it  would  cost  him  $5,500  to  erect  that 
building,  and  when  that  building  was  finished  he  would  liave 
to  go  in  his  pockets  and  pay  the  iS,500  in  solid  money,  and  he 
thought  he  was  doing  a  great  deal  for  the  company.  Q.  He 
would  have  to  pay  it  in  solid  money  to  whom  ?  A.  Why,  tD 
the  contractors,  as  soon  as  the  building  was  finished.  Q.  Did 
he  at  that  time — or,  in  fact,  at  any  other  time — mention  to  you 
that  there  was  a  person  by  the  name  of  Schoffner  who  was  a 
contractor?  A.  No,  sir.  Q.  For  a  bid  of  little  less  than 
lH,000?    A.  No,  sir." 

On  page  89,  Mr.  Finney  being  questioned  with  regard  to  the 
same  meeting  and  what  Mr.  Bate  said,  was  asked :  *^  Q.  Did 
you  hear  Mr.  Bate  at  any  of  the  meetings  before  and  up  to 
February  23,  say  anything  about  what  bids  had  been  received? 
A.  My  recollection  is  that  he  spoke  of  three  bids.  At  that 
time  there  was  only  about  three  days  from  the  time  we  decided 
to  build  the  mill  at  Bridgeport  until  the  board  of  directors 
wanted  to  have  the  thing  definitely  settled.  He  spoke  about 
three  bids  at  that  time.  Q.  And  only  three?  A.  Three  only, 
as  far  as  my  recollection  goes.  Q.  What  were  those  bids? 
A.  Well,  the  lowest,  I  think,  was  $5,800,  and  the  highest  some- 
thing over  $6,000.  Q.  He  didn't  say  anything  about  the  bid 
of  Schoffner  of  $4,000  ?  A.  I  never  heard  Schoffner's  name 
mentioned  at  the  meeting.  Q.  Did  he  say  anything  about  what 
the  cost  would  be  ?  A.  Cost  to  the  company  only,  I  never 
heard  what  it  cost  him.  The  understanding  was  that  he  was — 
Q.  I  mean  the  understanding  as  stated  by  him?  A.  That  the 
building  should  cost  him,  or  would  cost  him,  what  he  was  turn- 
ing it  over  to  the  company  for.  Q.  It  wasn't  to  be  at  any  profit 
to  him?  (Objected  to;  objection  sustained.)  Q.  When  did 
you  first  hear  that  the  building  had  only  cost  $4,000  ?  A.  Well, 
that  I  can't  recall." 

Dr.  Herman  was  the  only  other  witness  who  referred  to  this 
matter,  and  Dr.  Herman  said :  ^^  Mr.  Bate  told  me  from  the 
time  the  bid  was  mentioned  —  the  $5,500  bid — until  the  con- 
tract was  signed,  and  even  after  that,  that  he  was  doing  all  he 
possibly  could  for  the  company,  and  that  I  was  to  do  my  share, 
which  I  was  doing,  and,  without  a  doubt,  he  knew  it*  that  he 
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would  have  to  pay  the  contractor,  and  he  must  rabe  $5,500  the 
day  the  building  was  completed,  to  do  that." 

Now,  I  say  I  have  not  the  notes  of  Mr.  Bate's  testimony  and 
Mr.  Pennington's  testimony,  but  I  think  I  can  remember  it 
with  tolerable  accuracy. 

The  Court  (continuing) :  Mr.  Hannis  desires  me  to  read 
some  more  testimony  of  Dr.  Herman's,  which  is  this :  "  By  Mr. 
Hannis.  Q.  And  he  wanted  you  to  take  more  stock  in  tlie 
company  ?  A.  He  wanted  Tom,  Dick  and  Harry  as  the  case 
might  be.  Q.  That  is  to  say,  he  impressed  on  you  what  he 
was  doing  for  the  company,  and  that  you  and  your  friends 
ought  to  be  doing  more  ?  A.  Yes,  sir ;  it  was  about  that  way. 
Q.  All  this  talk,  then,  was  for  the  purpose  of  inducing  larger 
subscriptions  for  stock  ?  A.  Not  at  all  times :  sometimes  he 
would  casually  make  the  remark." 

Now,  Mr.  Bate,  when  called  yesterday  as  a  witness,  testified 
flatly  and  positively  that  he  never  heard  of  Mr.  SchofEner  prior 
to  February  23 ;  that  he  submitted  to  the  board  of  directors  all 
the  bids  that  he  had;  that  the  highest  bid  Mr.  Pennington 
submitted,  having  received  it  from  a  firm  on  Sixteenth  street 
or  Seventeenth  street,  below  Market,  in  Philadelphia;  that 
after  the  fact  became  known  through  the  papers  that  a  building 
was  to  be  erected  for  manufacturing  purposes  in  the  rather  in- 
significant little  place  of  Bridgeport,  opposite  Norristown,  that 
then  people  came  to  see  him,  to  solicit  the  privilege  of  submit- 
ting bids  to  him,  and  he  then  said  to  Mr.  Schoffner,  handing 
him  plans  and  specifications,  that  he  would  be  glad  to  have  a 
bid  from  him ;  that  Mr.  Schoffner  then  submitted  his  bid,  and 
that  that  was  about  March  9,  and  that  he  had  first  seen  Mr. 
Schoffner  two  or  three  days  before  receiving  the  bid. 

Mr.  Schoffner,  when  called  upon  the  stand,  testified  that  he 
had  submitted  a  bid  to  Mr.  Bate  in  the  latter  pai-t  of  February 
or  early  part  of  March.  It  is  a  pity  that  Mr.  Schoffner  had  no 
means  of  designating  what  he  meant  by  that  more  accurately, 
but  you  will  have  to  decide  in  view  of  all  the  testimony  in  this 
case  whether  the  latter  part  of  February  or  the  early  part  of 
March  means  before  or  after  February  23. 

Mr.  Pennington  says  that  he  attended  every  meeting  of  the 
board  of  directors,  and  every  meeting  of  the  stockholders,  and 
that  he  never  heard  Mr.  Bate  say  at  any  of  those  meetings  that 
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he  was  going  to  build  this  building  at  cost  or  say  anything 
about  any  other  bids,  excepting  those  submitted. 

[Now,  gentlemen,  that  contract  was  finished  on  February  23, 
1894.  If,-  within  a  week  of  that  time  the  cost  of  bricks  had 
gone  up  twenty-five  per  cent  or  the  cost  of  lumber  ten  per  cent, 
and  the  cost  of  labor  ten  per  cent,  Mr.  Bate  would  not  have 
been  in  a  position  to  demand  from  the  company  any  increased 
cost  in  his  contract  price.  He  was  bound  by  that  contract,  and 
so  were  they.  If  Mr.  Bate  took  that  bid,  believing  that  he  had 
to  pay  Martin  $300,  and  his  labor  and  supervision  was  worth 
$200,  and,  fortunately  for  him,  found  a  bidder  lower  than  Mr. 
Martin,  he  was  not  obliged  to  make  known  that  fact  to  his 
company  and  give  them  the  benefit  of  it.  If  down  to  the  time 
that  the  contract  was  made  everything  was  fair  and  open  and 
above  board  between  them,  thereafter  the  rights  of  the  parties 
were  to  be  gauged  and  determined  and  measured  by  that  con- 
tract.] [9] 

Now,  let  us  look  at  the  other  question  in  this  case,  and  that 
is,  did  Mr.  Bate  dispossess  the  company? 

Dispossessing  a  man  means  putting  him  out  of  possession. 
If,  for  instance,  the  foreman  of  your  jury,  having  a  house  to 
rent,  gives  over  the  key  to  a  man  who  wants  to  look  at  the 
house,  and  the  man  goes  into  that  house  and  takes  possession; 
that  is  to  say,  goes  there  and  says,  "I  am  going  to  hold  this," 
that  man  has  no  legal  possession.  That  man  is  in  the  occu- 
pancy of  that  house,  but  his  possession  is  wrongful,  and  he  is 
not  there  in  possession  of  that  house  at  all.  The  legal  pos- 
session of  that  house  is  in  the  foreman  of  the  jury.  Or,  take 
a  case  which  we  frequently  see,  that  of  a  large  building  being 
constructed,  in  the  hands  and  possession  of  the  contractors,  and 
a  single  room  in  that  building  fitted  up  for  the  use  of  the  arch- 
itect and  his  draughtsman.  That  possession  is  not  the  posses- 
sion of  the  owner  of  the  land  and  the  man  who  is  to  have  the 
building  when  he  pays  for  it.  That  architect  and  his  draughts- 
men are  in  there  simply  permissively.  They  are  there  simply 
by  the  grace  and  good  will  of  the  contractor,  and  if  there  subse- 
quently became  a  question  as  to  whether  the  owner  of  the  build- 
ing had  accepted  the  building  from  the  contractor,  no  judge 
would  say,  and  no  injury  would  find,  I  take  it,  that  the  mere 
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pennissiye  use  of  that  room  in  that  building  was  an  acceptance 
of  the  building  by  the  man  for  whom  it  was  being  constructed. 

[Now,  look  at  this  case.  There  is  no  question  at  all  that 
Mr.  Pennington,  one  of  the  managers,  or  the  chief  manager  of 
this  concern,  was,  in  point  of  fact,  in  this  building  in  June,  and 
perhaps  many  days  in  June  and  many  days  in  July,  perhaps 
continuously.  If  Mr.  Bate  had  the  right,  under  his  contract, 
to  give  possession  while  Pennington  was  actually  at  work  in 
the  building,  and  if  he  did  actually  turn  over  that  building 
to  Pennington  and  the  Keystone  company,  then  the  Keystone 
company  was  in  possession.  But,  gentlemen,  the  presump- 
tion is  that  the  man  who  was  building  it  was  in  possession 
of  it,  and  it  would  require  aflBrmative  evidence  to  show  you 
tliat  he  parted  with  his  possession.  If  he  did,  and  if  these 
people  were  in  possession  of  that  buUding  under  all  the  evi- 
dence in  this  case,  then  what  the  Supreme  Court  said  applies 
to  this  case ;  and,  that  is,  that  Mr.  Bate  had  no  right  to  assert 
his  right  to  recover  possession  by  dispossessing  these  people ; 
but  if,  in  point  of  fact,  they  were  there,  as  Mr.  Pennington  said, 
and  perhaps  some  of  the  rest — I  won't  take  the  time  to  go  over 
this  testimony  in  detail— if  they  were  there  with  a  warning  that 
they  were  there  at  theii*  own  risk ;  that  what  they  were  doing 
was  at  their  own  risk,  and  there  was  not,  on  the  part  of  Mr. 
Bate,  any  turning  over  of  the  possession  of  that  building  to  the 
Keystone  Surgical  Supply  Manufacturing  Company,  then  they 
could  not  be  dispossessed  because  they  were  not  in  possession. 
That,  however,  is  a  question  of  fact  for  you  to  determine.]  [10] 

Verdict  and  judgment  for  defendant.    Plaintiff  appealed. 

Errors  aligned  among  others  (8-10)  above  instructions, 
quoting  them. 

Lincoln  2/.  Eyre  and  John  G.  Johnson,  for  appellants. — Whei*e 
the  general  terms  of  an  understanding  or  contract  preliminarily 
made  are  kept  open  from  day  to  day,  as  has  happened  here, 
and  certain  new  stipulations  are  agreed  to,  and  radical  changes 
made  from  time  to  time,  until  all  the  terms  and  details  of  the 
contract  are  finally  embodied  in  a  solemn  writing  under  seal, 
the  formal  understanding  must  be  merged  into  the  subsequent 
and  perfected  one,  and  the  contract  must  take  effect  as  of  the 
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date  when  the  formal  instrument  is  signed,  sealed  and  deliv- 
ered: Clark  V.  Great  Northern  Ry.  Co.,  81  Fed.  Repr.  282; 
Thruston  v.  Thornton,  1  Gushing  (Mass.),  89. 

James  B.  Holland^  with  him  Thomas  S.  Williams  and  William 
O.  HanniSy  for  appellees — ^The  contracts  being  in  writing  and 
the  terms  not  disputed,  it  was  for  the  court  and  not  for  die 
jury  to  say  when  they  become  binding  on  the  parties :  David- 
son V.  Lake  Shore,  etc.,  R.  R.  Co.,  171  Pa.  622 ;  Nugent  v. 
Phila.  Traction  Co.,  181  Pa.  160. 

Opinion  by  Mr.  Justice  Mitchbll,  July,  11, 1900 : 
This  case  was  unfortunately  tried  by  the  learned  judge  below 
on  the  erroneous  theory  that  the  contract  between  the  parties 
was  made  on  February  28, 1894.  The  facts  were  that  at  a  meet- 
ing of  the  directors  of  the  plaintiff  company  held  on  that  day,  a 
proposition  was  submitted  by  defendants  embodying  the  sub- 
stance of  the  agreement  on  the  subject-matter  concerned  and  that 
proposition  was  accepted  by  a  vote  of  the  directors.  It  may  be 
conceded  that  the  offer  and  acceptance  amounted  to  a  meeting  of 
the  minds  of  the  parties  and  would  be  sufficient  to  constitute  a 
contract  between  them  if  they  so  understood  and  intended.  But 
where  parties  to  an  arrangement  of  this  kind  show  either  by  ex- 
press words  or  by  their  action  that  they  regard  it  as  preliminaiy 
only,  and  to  be  put  into  final  shape  thereafter,  and  subsequently 
execute  a  formal  instrument  in  writing,  the  latter  is  the  only  con- 
tract, and  the  preliminary  steps,  however  elaborate,  go  into  the 
category  of  mere  negotiations  leading  up  to  the  final  result.  This 
is  always  the  presumption  of  the  law  where  a  written  contract  is 
made,  and  in  the  pi-esent  case  it  is  rendered  conclusive  by  the 
circumstances.  The  meeting  by  a  separate  resolution  directed 
the  secretary  to  notify  the  defendants  of  the  acceptance  of  tiieir 
proposal,  showing  knowledge  that  something  more  than  the 
mere  acceptance  was  necessary  to  complete  the  contract.  Sub- 
sequently on  March  16,  the  written  contract  was  executed  and 
it  embodied  some  provisions  that  were  not  in  the  proposal 
or  the  acceptance,  such  as  the  agreement  of  the  defendants  to 
build  according  to  the  specifications  submitted  to  and  accepted 
by  the  plaintiff,  and  the  stipulation  by  the  plaintiff  that  the 
mortgage  it  was  to  give  in  payment  should  be  a  purchase  money 
mortgage  and  payable  in  five  years.    These  provisions  it  is 
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true  are  in  harmony  with  the  prior  arrangement  and  are  merely 
supplementary  to  it,  but  if  they  had  been  in  any  way  in  conflict 
they  must  have  prevailed  as  the  final  agreement  of  the  parties. 
On  the  undisputed  evidence  therefore  the  jury  should  have  been 
instructed  that  the  contract  was  the  written  instrument  of 
March  16. 

There  was  error  also  in  the  manner  of  submitting  to  the  jury 
the  question  of  possession.  The  plaintiff  claimed  to  be  the 
owner  of  the  land,  as  having  bought  and  paid  for  it,  and  the 
defendants  were  contractors  for  erecting  a  building  upon  it. 
If,  therefore,  plaintiff  as  owner  was  in  peaceful  possession,  even 
though  the  contract  time  for  delivery  had  not  yet  arrived,  the 
contractor  had  no  authority  to  dispossess  it,  or  to  inte:fer*3  with 
the  possession  further  than  was  necessary  to  enable  him  to 
complete  his  work,  and  a  fortiori,  none,  if  as  appellant  contends, 
the  work  was  in  fact  completed  a  week  before  the  dispossession 
took  place.  On  this  subject  it  was  said  by  our  brother  Dean 
in  the  former  case  187  Pa.  460,  468,  "  But,  it  is  argued,  the 
company  did  not  perform  its  contract  with  Bate  &  Son  by  a 
delivery  or  tender  of  the  mortgage ;  admit  it ;  but  what  right 
did  that  give  building  contractors  to  eject  the  owner  from  the 
peaceable  possession  of  his  own  premises  ?  A  mere  bi*each  of 
covenant  confers  no  such  remedy  on  the  wronged  party  and  if 
the  latter  adopts  it,  he  is  liable  to  an  action  in  damages."  The 
question  for  the  jury  therefore  on  this  branch  of  the  case  was 
simply  the  fact  of  plaintiff's  possession,  and  the  qualification 
that  it  was  there  with  notice  that  what  it  was  doing  was  at  its 
own  risk  to  which  prominence  was  given  in  the  charge,  was 
wholly  immaterial. 

The  charge  and  some  of  the  answers  to  the  points  moreover 
are  fairly  open  to  the  objection  that  they  minimize  the  plaintiff's 
claim  and  tend  to  mislead  the  jury  by  treating  the  case  as  an 
ordinary  action  for  contract  price  or  on  quantum  meruit  in 
which  the  discussion  of  fair  profit  and  differences  in  payment 
by  mortgage  or  in  cash  may  be  relevant.  No  doubt  the  learned 
judge  was  largely  influenced  by  his  view  that  the  contract  was 
complete  on  February  28,  for  confining  the  evidence  to  matters 
prior  to  that  date,  plaintiff's  case  was  meager.  But  defendants 
are  sued  on  the  ground  of  fraudulent  representations,  and  con- 
cealment of  facts  which  good  faith  and  their  position  of  quasi 
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trust  required  them  to  disclose.    This  is  the  main  issue  and  it 
should  be  put  before  the  jury  with  a  full  explanation  of  the 
law,  and  an  open  door  to  all  evidence  fairly  bearing  on  the 
question. 
Judgment  reversed  and  venire  de  novo  awarded. 


Harrison's  Estate. 


196        5761      WiU— Irregular  execution  of  testamentary  paper^StatuU  of  wills. 

^^^       Ad  instruioent  in  any  form  whether  a  deed  poller  indenture  if  the  ob- 

1^    576|  vious  purpose  is  not  to  take  place  till  after  the  death  of  the  person  mak- 

^^^?1J  ing  it,  operates  as  a  will. 

Testatrix  left  a  will  regularly  probated  by  which  she  gave  her  estate 
principally  to  her  relatives.  After  her  decease  her  executors  found  in  her 
safe  deposit  box  an  envelope  not  sealed,  containing  five  bonds  and  four 
stock  certificates.  On  the  envelope  was  this  indorsement:  "June  21, 
1897.  Six  Bonds  for  my  brother  Johns  three  daughters,  also  one  for  my 
nephew  John  Beard,  to  be  sold  after  my  death.  P.  H.  P.  Harrison.^ 
Pecuniary  legacies  of  a  similar  amount  with  the  probable  proceeds  of  the 
bonds,  were  given  to  the  same  legatees  by  the  probated  will.  The  person 
who  wrote  the  indorsement  on  the  envelope  testified  that  it  was  written  at 
the  instance  of  the  testatrix,  that  it  was  signed  by  her,  and  that  with  her 
own  hands  she  selected  the  securities  from  other  packages  contained  in  her 
private  box,  and  herself  placed  them  in  the  envelope.  The  stock  certi- 
ficates were  treated  as  bonds  because  they  bore  a  fixed  rate  of  interest  at 
four  per  cent  payable  at  fixed  days  in  February  and  August  of  each  year. 
Heldf  that  the  indorsement  on  the  envelope  was  a  valid  codicil  to  the  will, 
and  that  the  court  committed  no  error  in  awarding  the  securities  in  the 
envelope  to  the  persons  named  in  the  indorsement  in  addition  to  the 
pecuniary  legacies  given  to  them  by  the  will. 

Argued  March  26, 1900,  Appeal,  No.  61,  Jan.  T.,  1900,  by 
Pennsylvania  Company  for  Insurance  on  Lives  and  granting 
Annuities,  from  decree  of  O.  C.  Phila.  Co.,  Oct.  T.,  1898, 
No.  173,  dismissing  exceptions  to  adjudication,  in  the  case 
of  the  estate  of  Philippa  Harrison,  deceased.  Before  Gbeen, 
C.  J.,  McCoLLUM,  Mitchell,  Beow^n  and  Mestbbzat,  JJ. 
Affirmed. 

Exceptions  to  adjudication. 

From  the  record  it  appeared  that  testatrix  died  on  Septem- 
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ber  28, 1897,  leaving  a  will  duly  probated,  and  dated  October  13, 
1896.  Amongst  other  bequests  in  the  will  was  one  reading  as 
follows : 

"  I  give  and  bequeath  to  my  nieces,  Ellen  Clemo,  Julia  Clemo, 
and  Bessie  Clemo,  of  Newquay,  Cornwall,  Two  Thousand  Dol- 
lars each ;  and  to  my  nephew  John  Beard,  of  Tregony,  Corn- 
wall, One  Thousand  Dollars. 

After  her  decease,  her  executors  found  in  her  safe  deposit 
box  an  envelope,  not  sealed,  containing : 

One  bond  of  St.  Louis  Terminal  Raiboad  for  .    $1,000  00 
Four  bonds        "  '*        each  $500  .        $2,000  00 

Four  stock  certificates  of  People's  Railway  Com- 
pany of  Philadelphia,  each  for  $1,000^  .      4,000  00 

On  this  envelope  was  the  following  indorsement : 

"June  21,  1897.     Six  Bonds  for  my  brother  John's  three 

daughters,  also  one  for  my  nephew  John  Beard,  to  be  sold  after 

my  death.     P.  H.  P.  Harrison." 
The  orphans'  court  awarded  the  securities  in  the  envelope  to 

the  persons  named  in  the  indorsement  thereon,  in  addition  to 

the  pecuniary  legacies  given  them  in  the  will. 

Errors  assigned  were  in  dismissing  exceptions  to  adjudication. 

John  Q.  Johnson^  for  appellant,  cited  Theobald  on  Wills,  115, 
and  HiscocKs  v.  Hiscocks,  5  Mees.  &  Wels.  363. 

Mlis  Ames  Ballard,  with  him  Milton  C.  Work  and  Alexander 
M.  DeHaven,  for  appellee,  cited  Manifold's  App.,  126  Pa.  608; 
Fosselman  v.  Elder,  98  Pa.  159. 

Opinion  by  Mr.  Chief  Justice  Green,  July  11, 1900: 
This  is  another  case  of  irregular  execution  of  a  testamentary 
paper  which  is  always  to  be  regretted,  but  as  to  which  we  have 
sanctioned  many  departures  from  the  strict  requirements  of 
our  statute  of  wills.  The  one  requirement  that  every  will  shall 
be  in  writing  and  shall  be  signed  by  the  maker  at  the  end  there- 
of, we  have  never  surrendered  and  it  is  to  be  hoped  we  never 
will.  But  when  in  addition  to  this,  in  any  given  case,  there 
has  been  a  sufficient  description  of  the  substance  of  the  gift. 
Vol.  cxcvi— 37 
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and  connected  therewith,  a  suitable  designation  of  the  person 
who  is  to  take  it,  we  have  frequently  sustained  such  papers  as 
valid  testamentary  writings,  though  in  all  other  respects  they 
ai-e  wide  departures  from  the  provisions  of  our  written  law. 
Some  of  the  remarkable  cases  in  which  papers  were  sustained 
as  wills  are  Frew  v.  Clarke,  80  Pa.  170,  Rose  v.  Quick,  30  Pa. 
225,  Turner  v.  Scott,  51  Pa.  126,  Wilson  v.  VanLeer,  103  Pa. 
600,  Schad's  Appeal,  88  Pa.  Ill,  Knox's  Estate,  131  Pa.  220, 
and  Tozer  v.  Jackson,  164  Pa.  373.  In  Frew  v.  Clarke,  Me»- 
CUR,  J.,  said :  "  An  instrument  in  any  f  onn  whether  a  deed  poll 
or  indenture,  if  the  obvious  purpose  is  not  to  take  place  till 
after  the  death  of  the  person  making  it  shall  operate  as  a  wUl," 
citing  numerous  cases.  In  Schad's  Appeal  an  assignment  of  a 
policy  of  insurance  for  $4,000  by  a  husband  to  his  wife  after 
his  death  when  she  could  do  with  it  as  she  pleased  was  sus- 
tained as  a  will.  In  Knox's  Estate  a  mere  pencil  memorandum 
signed  "Harriet "  was  sustained  as  a  will  though  it  did  not  pur- 
port to  be  a  will  and  contained  only  expressions  as  to  what  the 
testatrix  would  like  to  have  done  in  many  small  matters.  A 
very  full  opinion  by  our  Brother  Mitchell  contains  numerous 
instances  of  irregular  papei*s  and  of  irregular  execution  which 
were  sustained  as  valid  testaments.  Other  instances  of  a  sim- 
ilar character  ai'e  collected  in  the  opinions  in  the  cases  of  Tozer 
V.  Jackson,  and  Jacoby's  Estate,  190  Pa.  382.  But  there  is 
one  case  which  comes  so  near  in  its  facts  to  the  case  at  bar, 
that  a  review  of  the  special  facts  in  the  causes  above  enumerated, 
becomes  unnecessary.  It  is  Fosselman  v.  Elder,  98  Pa.  169. 
There  the  testatrix  executed  a  will  in  due  form  in  1878  by 
which  she  gave  various  legacies  to  a  niece,  Isabella  Fosselman, 
and  died  suddenly  in  1880.  Among  her  papers  was  found  after 
her  death  a  sealed  envelope  indorsed  in  her  handwriting  thus : 
"  Dear  Bella,  this  is  for  you  to  open."  Within  the  envelope 
was  found  a  promisory  note  for  ^2,000,  and  also  a  paper  in  the 
handwriting  of  the  testatrix. 

"Lbwistowk,  Oct.  2, 1879. 
"  My  wish  is  for  you  to  draw  this  $2,000  for  your  use  should 
I  die  sudden. 

"  ElIZABBTH  FoSSELBfAlJ." 

This  paper  was  rejected  by  the  court  below  because  there 
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was  not  sufficient  certainty  in  naming  the  legatee.  No  person 
was  fully  named  either  on  the  envelope  or  on  the  inclosed  paper. 
The  legatee  was  designated  only  as  "you"  in  the  only  writ- 
ing which  could  be  called  testamentary.  It  was  proved  how- 
ever on  the  trial,  by  verbal  testimony,  that  both  the  direction 
on  the  envelope  and  the  inclosed  paper  were  in  the  handwriting 
of  the  testatrix,  and  it  was  held  that  the  outside  address  suffi- 
ciently indicated  the  appellant  as  the  person  intended,  and  fur- 
ther it  was  held  that  the  will  could  be  sustained  by  consider- 
ing it  to  be  composed  of  the  envelope  with  its  written  address, 
and  the  inclosed  paper  signed  by  the  deceased.  The  present 
vsrriter  was  not  in  favor  of  the  decision  but  did  not  dissent  and 
the  case  has  been  repeatedly  recognized  in  our  later  decisions, 
and  adhered  to.  A  very  slight  reference  to  the  facts  of  the 
present  case  will  suffice  to  show  that  it  is  not  only  covered  at 
all  points  by  the  decision  in  Fosselman  v.  Elder,  but  also  by  all 
of  the  other  cases  cited. 

The  paper  is  clearly  testamentary,  it  is  fully  signed  by  the 
testatrix,  it  does  not  take  effect  till  after  her  death  because  the 
b(mds  are  to  be  sold  after  her  death,  and  the  persons  who  are 
to  take  the  benefit  of  the  legacy  are  named  with  absolute  cer- 
tainty. The  fact  that  pecuniary  legacies  of  a  similar  amount 
with  the  probable  proceeds  of  the  bonds,  are  given  to  the  same 
legatees  by  the  will,  does  not,  under  all  the  authorities,  affect 
their  right  to  take  these  proceeds  as  additional  legacies,  and 
the  circumstance  that  they  are  called  bonds,  when,  as  to  the 
stock  certificates,  the  description  is  not  precisely  accurate,  can 
not  affect  the  right  of  the  legatees.  The  person  who  wrote  the 
indorsement  on  the  envelope,  was  examined  as  a  witness,  and 
explained,  very  fully  and  with  entire  satisfaction,  not  only  that 
the  indorsement  was  written  on  the  envelope  at  the  instance  of 
the  testatrix,  and  that  it  was  signed  by  her,  but  also  that  she 
herself  with  her  own  hands,  selected  the  bonds  and  securities 
from  other  packages  of  similar  papers  contained  in  her  private 
box,  and  herself  placed  them  in  the  envelope.  The  stock  cer- 
tificates were  treated  as  bonds  and  in  fact  partook  of  the  na- 
ture of  bonds,  because  they  bore  a  fixed  rate  of  interest  at  four 
per  cent  payable  at  fixed  days  in  February  and  August  of  each 
year.  The  circumstance  that  the  scrivener  wrote  *'  six,"  in- 
stead of  "  seven"  or  "  nine,"  bonds  was  sufficiently  explained  by 
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him.  Manifestly  his  testimony  was  entirely  competent  and 
was  properly  received.  We  think  the  decree  of  the  learned 
court  below  was  correct  and  that  the  assignments  of  error  are 
not  sustained. 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  Uie  ap- 
pellant. 


Peniston  v.  John  Y.  Huber  Company. 

Master  and  servant^Conlrac(r— Right  to  discharge. 

Where  a  corpomtion  employs  a  person  **tobe  manager  of  its  publish- 
ing department  for  the  term  of  two  years  from  this  date,  with  i*easonable 
and  proper  authority  to  conduct  said  department/^  and  agrees  to  pay  him 
a  share  of  the  profits  and  at  the  expiration  of  the  contract  a  sum  of  money 
equal  to  one  third  of  the  value  of  the  stock,  copyright  and  plates,  such 
person  becomes  merely  an  employee,  and  for  any  misconduct  on  his  part 
inconsistent  with  the  relation  he  had  assumed  as  servant  to  his  master,  he 
may  be  discharged. 

Disputed  facts  connected  with  the  discharge  of  an  employee,  and  alleged 
by  the  employer  to  have  been  reasonable  cause  for  it,  are  for  the  jury ; 
but  whether  it  was  proper  under  undisputed  or  admitted  conditions  relied 
upon  as  justifying  it,  is  for  the  court. 

Master  and  servantr— Discharger— Partner— Share  of  profits. 

Where  the  manager  of  a  department  of  a  business  of  a  corporation, 
claims  that  he  is  a  partner  because  he  receives  a  part  of  the  profits,  which 
in  fact  are  mere  compensation  for  his  services,  and  refuses  to  obey  an  or- 
der of  the  president  to  change  his  room  from  one  story  to  another,  and  also 
refuses  to  submit  to  the  president  contracts  which  he  had  made  for  the 
company,  he  may  be  properly  discharged. 

Argued  March  26, 1900.  Appeal,  No.  58,  Jan.  T.,  1900,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Phila.  Co.,  March 
T.,  1892,  No.  590,  on  verdict  for  plaintiff  in  case  of  W.  W. 
Peniston  v.  John  Y.  Huber  Company.  Before  Green,  C.  J., 
McCoLLUM,  Mitchell,  Mestbezat  and  Brown,  JJ.  Re- 
versed. 

Assumpsit  on  a  contract  of  employment.  Before  Penny- 
packer,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  charged  in  part  at  follows : 
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[It  is  the  duty  of  an  employee  to  give  obedience  to  reason- 
able directions  given  him  by  the  employer  about  the  perform- 
ance of  his  duties.]  [2]  [I  think  we  get,  perhaps,  the  clearest 
idea  of  what  was  the  diflBculty  between  these  parties,  from  a 
portion  of  the  testimony  of  the  plaintiff  himself.  He  tells  us : 
"  Mr.  Huber  wanted  me  to  change  from  the  second  story  of 
the  building  at  Eleventh  and  Ridge  avenue  and  come  down 
to  the  first  floor  of  the  main  building,  and  have  simply  that 
office,  and  I  told  him  no ;  that  we  ought  to  have  the  agents' 
department  where  it  was,  and  that  the  small  office  on  the  ground 
floor,  the  rent  did  not  amount  to  anything;  it  wasn't  more  than, 
probably  eight  by  ten  feet ; "  and  that  was  what  brought  mat- 
ters to  a  crisis. 

He  further  testified  when  he  was  asked : 

"  Q.  Did  he  tell  you  to  go  down  to  the  first  floor?  A.  Yes, 
sir.  Q.  He  directed  you  to  do  it,  did  he  ?  A.  Yes,  sir ;  and  I 
declined.  Q.  You  refused?  A.  I  declined,  because  he  had 
made  a  previous  arrangement  to  have  that  second  floor,  and  to 
have  that  department  there,  and  I  felt  I  had  a  partner's  inter- 
est in  it,  instead  of  a  position  as  a  clerk." 

I  think  that  gives  us  a  clue  to  the  difficulty.  The  plaintiff 
was  insisting  that  under  this  agreement  his  rights  were  those 
of  a  partner,  and  that,  therefore,  he  was  entitled  to  determine 
questions  of  that  character,  and  the  employer  took  the  other 
view,  that  he  was  called  upon  to  decide  questions  of  location 
and  questions  of  the  geneiul  conduct  and  management  of  that 
business,  and  that  this  was  a  contract  of  employment,  and  not 
one  of  partnership.  I  have  instructed  you  that  in  his  view  of 
it,  the  employer  was  in  the  right,  and  that  the  employee  was 
in  the  wrong.     This  was  a  contract  of  employment. 

Then  the  question  arises  as  to  whether  or  not  that  was  a 
reasonable  direction  to  give  to  an  employee.  If  you  look  further 
in  this  case  you  can  see  many  reasons  why  it  may  have  been 
important  that  the  work  should  be  done  in  the  room  where  the 
work  was  commenced  on  the  first  floor.  This,  you  remember, 
was  only  one  portion  of  the  business.  It  may  well  have  been 
in  the  conduct  of  his  business  that  the  employer  needed  that 
room  for  some  other  purpose.  You  have  had  it  testified  before 
you  that  a  few  months  later  than  this  occurrence  the  weight  of 
the  material  in  the  upper  floors  of  the  building  broke  through 
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the  floors,  and  the  whole  thing  was  precipitated  below.  This 
is  a  matter  which  a  man  knowing  the  general  needs  of  the  busi- 
ness might  well  take  into  consideration. 

You  have  also  heard  that  the  president  of  the  company  was 
a  man  who  was  in  ill  health,  and  that  it  was  difficult  for  him 
to  mount  the  stairways.  He  may  well  have  considered  that  it 
was  important  for  him  to  have  the  business  conducted  where 
it  would  be  convenient  for  him  to  supervise  it.  But  without 
going  mto  any  conjectures  about  it,  if  it  was  a  reasonable  or- 
der which  the  employer  gave  then  it  would  be  the  duty  of  the 
employee  to  obey  it;  if  he  did  not,  and  he  refused,  he  could 
well  be  discharged.]  [3] 

I  take  it,  if  you  had  a  kitchen  girl,  and  she  insisted  upon 
doing  her  cooking  in  the  parlor  because  there  happened  to  be 
more  room  in  the  parlor,  you  would  feel  that  she  might  be  prop- 
erly discharged  from  that  employment. 

You  may,  for  the  purposes  of  this  case,  consider  the  presi- 
dent of  the  company  as  acting  for  the  employer.  There  is  no 
evidence  to  show  us  what  was  the  authority  conferred  upon 
the  president,  but,  ordinarily,  he  is  the  executive  officer  of  a 
corporation,  and  that  was  an  inquiry  which  the  employee  was 
not  called  upon  to  make.  The  directions  of  the  president  were 
the  directions  of  the  defendant.  [It  appears  that  the  employer, 
Mr.  Huber,  asked  the  plaintiff  here  for  the  surrender  of  the 
written  contracts  which  had  been  made  with  the  customers. 
Was  that  a  reasonable  demand  for  him  to  make?  You  will 
remember  that  the  large  amount  of  capital  necessaiy  for  the 
conduct  of  this  business  was  supplied  not  by  the  plaintiff,  but 
by  the  defendant,  and  the  contracts  were  made  with  the  de- 
fendant, and  the  funds  were  to  come  from  him. 

It  appears  that  the  plaintiff  had  been  carrying  those  contracts 
around  in  his  pocket.  It  does  not  need  to  look  very  far  into 
it,  it  seems  to  me,  to  say  that  that  was  not  a  very  safe  nor  a 
very  desirable  place  to  have  the  contracts.  It  is  a  question 
for  you  as  to  whether  or  not  a  demand  for  those  papers,  which 
were  right  at  the  foundation  of  the  business,  was  a  reasonable 
demand.]  [4] 

If  the  plaintiff  was  not  discharged,  or  if  he  was  properly  dis- 
charged, under  the  terms  of  the  contract,  which  provides  that 
there  should  be  an  ascertainment  of  the  profits  at  the  end  of 
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every  three  months  and  a  payment  to  the  plaintiff  of  his  pro- 
portion of  them,  he  would  be  entitled,  if  you  are  able  to  ascer- 
tain from  this  testimony,  as  to  what  his  proportion  of  the  profits 
was  for  the  first  three  months,  because  three  months  had  passed. 
To  that  sum  he  would  be  entitled,  less  the  f  20.00  a  week  which, 
it  is  conceded,  had  been  paid  to  him. 

If  he  was  discharged  without  suflBcient  ground — if  he  was 
improperly  discharged  by  his  employer — then  he  would  be  en- 
titled to  receive  what  would  compensate  him  for  the  loss  he 
would  have  because  of  the  failure  to  cariy  out  the  terms  of  the 
contract.  At  the  expiration  of  the  two  years,  in  addition  to 
one  third  of  the  net  profits,  he  was  to  have  one  third  of  the 
value  of  the  plates,  copyrights,  and  stock.  He  has  testified 
to  you  that  those  plates  were,  in  his  judgment,  at  the  time  of 
the  alleged  breach,  worth  about  -f  20,000.  He  tells  you  there 
was  stock  there  worth  from  $1,000  to  $2,000,  and  he  further 
testifies  to  you  that  upon  one  of  these  books,  "  The  Prince  of 
Peace,"  if  I  remember  correctly,  there  had  been  sales  amount- 
ing to  55,000  copies,  and  he  estimates  the  profits  upon  each  of 
those  copies  at  fifty  cents.  If  I  have  made  that  calculation 
correctly,  that  would  amount  to  $27,500,  and  taking  his  view 
of  it,  if  you  find  the  facts  his  way  and  should  believe  the  plain- 
tiff's testimony  in  this  respect,  he  would  be  entitled  to  such 
sum  as  would  compensate  him  for  what  would  be  the  value 
of  one  third  at  the  expiration  at  the  two  years,  less  the  sum 
of  $20.00  per  week. 

You  are  told,  however,  by  Mr.  Evans  that  there  was  no  profit 
at  all.  He  states  that  in  a  very  general  way,  but  his  statement 
was  that  there  was  no  profit  upon  any  of  these  books,  and  Mr. 
Huber  has  testified  to  you  that  the  business  was  conducted  at 
a  loss ;  that  there  was  a  loss  upon  each  of  the  books ;  and  that 
with  respect  to  "  The  Prince  of  Peace,"  the  loss  extended  to 
the  sum  of  $11,000. 

In  ascertaining  the  value  you  may  get  some  aid  from  the 
fact  that,  at  a  period  some  months  later  than  this,  the  Huber 
company  sold  out  this  business  for  $100,000.  But  that  light 
is  a  very  imperfect  light,  for  the  reason  that  that  sum  represented 
the  whole  business,  including  this  department,  and  as  to  what 
was  the  value  of  the  rest  of  the  business  we  have  no  knowl- 
edge. 
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[There  was  also  some  evidence  of  an  attempt  at  settlement 
between  these  parties,  in  which  the  suggestion  was  made  of 
$10,000  in  stock,  and  it  was  rejected  for  the  reason,  perhaps, 
that  it  is  more  or  less  problematical  as  to  what  was  the  value 
of  the  stock,  although  there  is  evidence  that  the  stock  of  this 
company  at  the  time  was  worth  $125,000.]  [5] 

Verdict  and  judgment  for  plaintiff  for  $8,000.  Defendant 
appealed. 

Errors  assigned  were  (2-5)  above  instructions,  quoting  them. 

H.  B.  Oilly  with  him  Silas  W.  Pettit  and  John  B.  Mead  for 
appellant. — Plaintiff  was  properly  discharged :  Libhart  v.  Wood, 
1  W.  &  S.  266 ;  Matthews  v.  Park  Bros.,  146  Pa.  384 ;  ElUott 
V.  Wanamaker,  155  Pa.  67 ;  Stevens  v.  Crane,  37  Mo.  App. 
487  ;  Tullis  v.  Hassell,  54  N.  Y.  Superior  Ct.  391;  Maynard  v. 
Lumberman's  Nat.  Bank,  11  Atl.  Repr.  529 ;  Hyatt  v.  Johns- 
ton, 91  Pa,  196. 

John  O.  Johnson  for  appellee. 

Opinion  by  Mr.  Justice  Brown,  July  11, 1900  : 
The  contract  between  the  parties  to  this  contention  was 
clearly,  as  held  by  the  learned  president  judge  of  the  court 
below,  one  of  employment.  Its  first  clause  is  as  follows :  "Said 
company  hereby  employs  said  Peniston  to  be  manager  of  its 
publishing  department  for  the  term  of  two  years  from  this  date, 
with  reasonable  and  proper  authority  to  conduct  said  depart- 
ment ;  and  said  Peniston  hereby  accepts  said  employment." 

It  is  true  that  the  appellee  was  to  receive  a  proportion  of  the 
profits  of  the  business,  and,  at  the  expiration  of  the  contmct, 
one  third  of  the  value  of  the  stock,  copyright  and  plates.  He 
was  not,  however,  to  receive  an  interest  in  the  latter,  but  to  be 
paid  a  sum  of  money  equal  to  one  third  of  their  value,  to  be 
ascertained  in  the  manner  stated  in  the  agreement.  He  was 
an  employee,  engaged  for  a  definite  period  at  a  compensa- 
tion agreed  upon  by  him  and  his  employer,  and  was  to  be  man- 
ager of  its  publishing  department  for  the  term  of  two  years 
from  July  16, 1890,  '*  with  reasonable  and  proper  authority  to 
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conduct  said  department."  The  error  into  which  he  seems  to 
have  fallen  was  as  to  his  real  relation  to  the  appellant  He 
appears  not  to  have  understood,  that,  when  he  executed  the 
agreement  of  July  16, 1890,  he  became,  as  stated,  an  employee 
for  a  fixed  period,  at  a  compensation  agreed  to  by  himself,  tiiat 
his  right  to  receive  his  wages  depended  upon  his  faithful  ser- 
vice, and  that,  for  any  misconduct  on  his  part  inconsistent  with 
the  relation  he  had  assumed  as  servant  to  his  master,  the  latter 
had  an  undoubted  right,  at  any  time,  to  put  an  end  to  the  con- 
tract :  Singer  v.  McCormick,  4  W.  &  S.  265.  He  was  employed 
to  be  manager  of  a  ^department  *^  with  reasonable  and  proper 
authority  to  conduct  it,"  but,  in  exercising  authority  in  that 
department,  he  was  to  be  subordinate  to  a  higher  one,  that  of 
his  employer,  the  corporation  that  had  reserved  to  itself  the 
right  to  supervise  all  its  departments  and  the  conduct  of  those 
managing  them.  It  gave  to  this  appellee  simply  authority  to 
reasonably  and  properly  conduct  and  manage  his  department, 
as  its  employee,  at  all  times  subordinate  to  it,  his  employer. 
The  contract  cannot  be  differently  interpreted,  and  the  couit 
below  was  correct  in  so  construing  it. 

Damages  are  claimed  by  the  appellee  for  his  alleged  im- 
proper discharge  by  the  appellant  This  is  his  allegation,  and 
notwithstanding  the  appellant's  shifting  position,  a  careful  re- 
view of  the  evidence  has  satisfied  us  that  there  was  a  discharge. 
The  first  question,  then,  that  arises  is,  was  the  discharge  proper? 
Disputed  facts  connected  with  such  a  discharge,  and  alleged 
by  the  employer  to  have  been  reasonable  cause  for  it,  are  for 
the  jury ;  but  whether  it  was  proper,  under  undisputed  or  ad- 
mitted conditions,  relied  upon  as  justifying  it,  is  for  the  court : 
Matthews  v.  Park  Brothers,  146  Pa.  384.  There  is  no  dispute 
as  to  the  conduct  of  the  appellee  that  led  to  his  discharge.  He 
admits  that,  when  directed  by  the  president  of  the  company 
that  had  employed  him  to  change  his  room  from  the  second 
story  of  the  building  to  the  first,  he  declined,  for  the  reason 
that  he  felt  he  had  a  partner's  interest  in  the  business,  instead 
of  a  position  as  a  clerk,  and  subsequently  refused  to  deliver  or 
submit  to  the  president,  until  he  could  consult  his  counsel,  the 
contracts  that  had  been  made  for  the  sale  of  the  books,  published 
by  the  company  employing  him.  This  was  insubordination 
and  misconduct  fully  justifying  his  discharge,  and  the  learned 
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trial  judge  should  have  so  instructed  the  jury,  instead  of  allow- 
ing them  to  determine  whether  he  had  been  dismissed  from 
service  improperly  and  without  cause.  They  should  have  been 
told  that  the  order  to  occupy  another  room  and  the  direction 
to  submit  or  deliver  the  contracts  to  the  president  were  reason- 
able and  their  disregard  improper,  justifying  the  discharge  of 
the  appellee.  Even  after  the  tennination  of  the  relations  be- 
tween the  appellant  and  the  appellee,  they  might  have  been 
restored,  but  for  the  persistent  disposition  of  the  latter  to  defy 
authority.  When  told  that  he  could  return  to  his  duties,  sub- 
ject to  the  control  of  the  company,  he  refused,  insisting  upon 
his  own  interpretation  of  the  contract.  His  conduct,  both 
before  and  after  his  discharge,  showed  a  defiance  of  his  em- 
ployer's authority  that  made  continued  employment  impossible. 

Having  been  properly  dismissed  from  his  emplojrment,  the 
only  remaining  question  is,  whether  the  appellee  is  entitled  to 
recover  anything.  The  contract  provides  that,  during  its  con- 
tinuance, settlements  were  to  be  made  every  three  months, 
"commencing  as  of  the  first  day  of  November,  1890,  and  one 
third  of  the  accrued  net  profits,  as  shown  by  said  settlements, 
shall  then  be  paid  over  to  said  Peniston."  As  he  was  discharged 
about  the  time  the  first  settlement  ought  to  have  been  made, 
in  reversing  this  judgment  we  will  order  a  new  trial,  that  it 
may  be  determined,  under  evidence  more  satisfactory  than  has 
been  produced,  what  profits,  if  any,  had  accrued  to  November 
1, 1890,  to  one  third  of  which  he  is  entitled.  All  otiier  com- 
pensation under  the  contract  he  forfeited  by  his  misconduct 
and  lost  when  he  was  properly  discharged. 

The  error  called  to  our  attention  in  the  fifth  assignment  was 
inadvertently  made  and  will  be  avoided  on  the  retrial. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 
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Hilliard  v.  Enders  &  Company.  jS^I 

iQSr  •270 
Foreign  aUachmeni--Corporalion—Name—Evide7ice.  _^^  °^        ' 

Where  a  garnishee  in  a  foreign  attachment  admits  owing  a  certain  sum 
bat  claims  that  the  debt  which  he  owes  is  duo  to  a  corporation  other  than  that 
named  as  defendant,  and  produces  evidence  to  show  that  all  the  bills  were 
made  oat  in  the  name  of  the  other  company  and  that  he  gave  all  checks 
in  payment  to  and  received  all  receipts  from  it,  he  may  offer  in  evidence  a 
certified  copy  of  the  proceedings  of  organization  of  that  company,  incor- 
porated by  another  state,  to  show  that  there  was  such  a  company. 

Foreign  cUtachmeni— Assignment  for  creditors — Record, 
In  a  foreign  attachment  where  the  defendant  is  a  corporation  of  the 
state  of  Vermont,  and  the  garnishee  claims,  that  the  defendant  had  made 
an  assignment  for  creditoi*s  prior  to  the  attachment,  the  assignment  may 
be  proved  by  an  exemplified  copy  of  the  deed  of  assignment,  and  of  the 
other j[>aper8  required  by  the  law  of  Vermont  to  be  executed  and  filed  in  the 
county  derk^s  office  with  the  deed  of  assignment.  Under  the  laws  of 
Vermont  copies  of  the  assignment  and  the  other  papers  are  matters  of 
record,  and  certified  copies  of  them  are  therefore  legal  evidence. 

Foreign  aitachment— Assignment  for  creditors— Priority  of  date — Evi- 
deno^-'Question  for  jury. 

In  a  foreign  attachment  where  the  gaiiiishee  sets  up  a  prior  assignment 
for  creditors,  and  the  evidence  tends  to  show  that  the  writ  of  attachment 
was  received  by  the  sheriff  at  12 :  57  p.  m.,  and  that  the  assignment  was 
filed  on  the  same  day  at  11 :10  a.  m.,  the  question  of  priority  is  for  the 
jury. 

Where  an  assignment  for  creditors  made  in  Vermont  is  marked  of 
record  as  having  been  filed  at  a  certain  hour  and  minute  on  a  day  desig- 
nated, and  the  bond  is  marked  filed  of  the  same  day  without  giving  the 
precise  hour  and  minute,  and  the  Vermont  law  requires  the  bond  to  be 
given  and  filed  **  at  the  time  of  making  the  assignment,^^  the  presumption 
that  all  things  are  pix>perly  done  arises,  and  is  a  sufficient  basis  upon 
which  to  submit  to  the  jury  the  question  as  to  whether  the  bond  was  filed 
at  the  same  time  as  the  assignment. 

Foreign  attachment— Foreign  assignment— Recording. 

An  assignment  made  for  the  benefit  of  creditors  by  a  citizen  of  another 
state  passes  the  title  to  personalty  in  this  state  fully  for  all  purposes,  and 
such  personalty  is  to  be  distributed  under  the  law  of  the  domicile  of  the 
assignor. 

A  resident  of  a  foreign  state  cannot  by  a  foreign  attachment  in  this 
state,  obtain  preference  over  an  assignment  for  creditors  of  the  estate  of  a 
citizen  of  another  foreign  state.  Theixile  rests  on  comity  between  states, 
the  only  exceptions  is  in  favor  of  our  own  citizens.  Failure  to  record  the 
assignment  in  this  state  as  provided  by  the  Act  of  May  3,  1855,  P.  L.  415, 


Digiti 


ized  by  Google 


688  BILLIARD  v.  ENDERS  &  CO. 

Syllabus— Arguments.  [196  iW 

will  not  give  priority  to  such  foreign  attachment,  as  the  act  was  passed 
for  the  protection  of  domestic  creditors  alone. 

Assignment  for  creditors — Recording  foreign  assignments— Act  of  May  3, 
1855,  P.  Z.  415. 

The  act  of  May  3,  1855.  construed  as  affording  protection  to  domestic 
creditors  ulone,  does  not  violate  article  4,  section  2,  of  the  Constitution  of 
the  United  States  which  provides  that  **  citizens  of  each  state  shall  be  en- 
titled to  all  privileges  and  immunities  of  citizens  in  the  several  states.^^ 

Argued  March  27, 1900.  Appeal,  No.  60,  Jan.  T.,  1900,  by 
plaintiff  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  Sept.  T., 
1898,  No.  28,  on  verdict  for  garnishee  in  case  of  Ruf us  E.  Hil- 
liard  v.  Frederick  Enders,  trading  as  Enders  &  Company.  Be- 
fore Gbben,  C.  J.,  McCoLUjM,  Mitchell,  Brown  and  Mes- 
TBEZAT,  JJ.     AflBrmed. 

Issue  between  plaintiff  and  garnishee  on  answers  to  interrog- 
atories in  foreign  attachment.     Before  Arnold,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court 

ErroTB  assigned  (1-4)  rulings  on  evidence  referred  to  in  the 
opinion  of  the  Supreme  Court ;  (5-8)  in  submitting  to  the  jury 
the  question  of  the  priority  between  the  attachment  and  the 
assignment;  (10)  in  not  directing  a  verdict  for  the  plaintiff. 

J.  Fithian  Tatem  and  James  S.  Williams  for  appellant. — An 
exemplified  record  is  never  admissible  iji  lieu  of  the  original 
excepting  in  cases  where  a  statute  requires  the  instrument  to 
be  recorded  or  expressly  makes  the  copy  evidence :  Wharton 
on  Evidence,  sees.  Ill,  115 ;  Penrose  v.  Wolf,  83  Legal  Intell. 
298 ;  Wendell  v.  Abbott,  43  N.  H.  68 ;  Wharton  on  Evidence, 
sees.  108,  117 ;  State  v.  Wells,  11  Ohio  Rep.  261. 

Any  conclusion  of  the  jury  as  to  the  time  when  the  bond  was 
filed  was  mere  conjecture ;  and  in  such  a  case  it  is  the  duty  of 
the  court  to  withhold  the  question  from  the  jury:  Howard 
Express  Co.  v.  Wile,  64  Pa.  201 ;  First  Nat.  Bank  v.  Wire- 
bach,  106  Pa.  37 ;  Sidney  School  Furnishing  Co.  v.  Warsaw 
School  District,  122  Pa.  494. 

The  act  of  1855  as  construed  by  the  court  is  unconstitutional : 
Corfield  v.  Coryell,  4  Wash.  C.  C.  371 ;  Slaughterhouse  Cases, 
16  Wall.  36 ;  Cole  v.  Cunningham,  133  U.  S.  107 ;  Blake  v. 
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McClung,  172  U.  S.  239 ;  Morgan  v.  Neville,  74  Pa.  53 ;  Rother- 
mel  V.  Meyerle,  136  Pa.  250 ;  Clark  v.  Toby  Valley  Supply 
Co.,  14  Pa.  C.  C.  344;  Cofrode  v.  Gartner,  79  Mich.  332; 
Paine  v.  Lester,  44  Conn.  196;  Ward  v.  Morrison,  26  Vt. 
693;  Ward  v.  McKenzie,  33  Texas,  297. 

John  Weaver  and  John  O.  Johnson^  for  appeUee. — Secondary 
evidence  is  admissible  to  establish  the  execution  of  a  paper 
where  the  subscribing  witness  is  out  of  the  jurisdiction  of  the 
court :  Burton  v.  Driggs,  20  Wallace,  125 ;  Hayward  Rubber 
Co.  V.  Duncklee,  30  Vt.  29  ;  Woods  v.  Burke,  67  Mich.  674 ; 
Mitchell  V.  Jacobs,  17  111.  235. 

In  Pennsylvania  it  has  been  held  that  the  giving  of  the  bond 
is  not  a  condition  precedent,  and  a  sale  by  the  assignee  without 
giving  it  is  good :  Dallam  v.  Fitler,  6  W.  &  S.  323 ;  Heckman 
V.  Messinger,  49  Pa.  465. 

The  learned  trial  judge  left  to  the  jury  to  determine  as  a 
matter  of  fact,  whether  the  assignment  was  recorded  in  Vermont 
before  or  after  the  issuance  of  the  foreign  attachment.  He 
charged  as  a  matter  of  law,  that  if  it  was  so  recorded,  the  gar- 
nishee was  entitled  to  a  verdict.  In  his  charge  he  followed 
five  decisions  of  this  court,  so  holding  the  first  decided  in  1887, 
and  last  in  1897 :  Bacon  v.  Home,  123  Pa.  452  ;  Smith's  App., 
117  Pa.  30 ;  Long  v.  Gird  wood,  150  Pa.  413  ;  Wing  v.  Bradner, 
162  Pa.  72 ;  Deni  v.  Pennsylvania  R.  R.  Co.,  181  Pa.  529. 

The  act  of  1855,  is  a  recording  act,  meant  to  secure  notice 
by  recording  in  Pennsylvania,  to  the  citizens  of  Pennsylvania, 
of  assignments  affecting  property  whose  situs  is  therein. 

If  the  act  of  1855,  be  unconstitutional  because  it  accords  to 
citizens  of  Pennsylvania  rights  different  from  those  to  the 
citizens  of  others  states,  it  cannot  operate  in  favor  of  a  citizen 
of  another  state  to  defeat  an  assignment  otherwise  clearly  valid : 
Weber  v.  Samuel,  7  Pa.  499;  Speed  v.  May,  17  Pa.  91;  Law 
V.  Mills,  18  Pa.  185;  Blake  v.  McClung,  172  U.S.  239;  Green 
V.  Van  Buskirk,  5  Wall.  307 ;  Cole  v.  Cunningham,  133  U.  S. 
129 ;  Smith's  App.,  104  Pa.  388 ;  Loftus  v.  Farmers',  etc.,  Nat. 
Bank,  133  Pa.  112. 

Opinion  by  Mb.  Chief  Justice  Green,  July  11, 1900 : 
The  plaintiff,  being  a  creditor  of  the  Burlington  Shoe  Com- 
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pany  of  Vermont,  sued  out  a  writ  of  foreigfn  attachment  in 
common  pleas  No.  4  of  Philadelphia  County,  Pennsylvania 
and  summoned  the  defendant  as  garnishee  of  that  company. 
On  the  trial  the  defendant  admitting  that  he  owed  $1,962.80, 
claimed  that  he  bought  the  goods  for  which  he  owed  this  money 
from  another  company  called  the  Champlain  Shoe  Company,  and 
gave  evidence  to  show  that  all  the  bills  were  made  out  in  the 
name  of  that  company,  that  all  the  checks  he  gave,  for  goods  pur- 
chased and  paid  for,  he  gave  to  that  company,  and  that  all  the 
receipts  he  took  for  those  payments  he  took  from  that  company. 
In  this  connection  he  offered  to  prove  and  was  permitted  to  do 
so,  that  there  was  such  a  company  duly  incorporated  under  the 
laws  of  Vermont,  by  giving  in  evidence  a  certified  copy  of  the 
proceedings  for  the  organization  of  that  company.  This  was 
objected  to  on  the  part  of  the  plaintiff  and  the  first  and  second 
assignments  of  error  are  made  to  the  admission  of  the  offers  of 
testimony  on  this  subject.  There  was  no  error  in  the  admission 
of  these  offers.  They  were  a  part  of  the  defense  which  could 
be  lawfully  made  against  the  plaintiff's  claim,  to  which  of  course 
he  could  reply  as  he  did  by  showing  that  the  Burlington  Shoe 
Company  and  the  Champlain  Shoe  Company,  were  really  the 
same  company  under  two  different  names,  but  that  was  no  rea- 
son for  excluding  these  offers. 

The  third  and  fourth  assignments  cover  the  admission  of 
the  exemplified  copies  of  the  assignment  Jind  other  papers  ac- 
companying the  same,  made  by  the  Burlington  Shoe  Company. 
The  plaintiff  claimed  that  this  was  the  company  which  really 
sold  the  goods  to  the  defendant,  and  that  he  was  the  true  debtor 
to  that  company,  and  therefore  the  debt  was  liable  to  his  at- 
tachment. But  to  this  the  defendant  replied  by  alleging  and 
undertaking  to  prove,  an  assignment  for  the  benefit  of  creditors 
made  by  that  company  before  the  plaintiffs  writ  of  foreign  at- 
tachment was  issued  in  Philadelphia.  The  Burlington  Shoe 
Company  was  organized  under  the  laws  of  the  state  of  Ver- 
mont and  the  assignment  was  there  made,  and,  therefore,  the 
real  question  at  issue  under  these  assignments  of  error,  was 
whether  such  an  assignment  had  been  legally  made  under  the  law 
of  Vermont.  The  offer  of  proof  was  an  exemplified  copy  of  the 
deed  of  assignment  and  of  certain  other  papers  required  by  the 
law  of  that  state  to  be  executed  and  filed  with  the  deed  of  as- 
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signment.  The  ofifer  was  objected  to  because  the  copy  offered 
was  not  a  copy  of  the  original  deed,  nor  of  a  record,  but  only 
a  copy  of  the  copy  which,  under  the  law  of  Vermont,  was  left 
at  the  county  clerk's  office.  It  was  argued  that  the  law  of  that 
state  did  not  make  a  record  of  the  deed  of  assignment,  and, 
therefore,  the  exemplified  copy  was  not  the  copy  of  a  record, 
and  hence  not  admissible  as  such.  This  of  course  only  applied 
to  the  deed  and  not  to  the  other  papers.  But  apart  from  the 
proposition  that  the  deed  was  an  instrument  of  a  public  charac- 
ter, and  therefore  different  from  a  mere  private  instrument,  it 
was  shown  that  the  law  of  Vermont  did  make  provision  for 
certified  copies  of  instruments  such  as  this.  It  was  shown 
that  section  3008  of  the  Vermont  statutes  provides  that  **  the 
town  clerk  shall  furnish  certified  copies  of  any  instrument  on 
record  in  his  office,  pursuant  to  law,  on  the  tender  of  his  fee 
therefor ;  and  his  attestation  shall  be  a  sufficient  authentication 
of  such  copies."  By  section  36  of  chapter  15  of  the  laws  of  Ver- 
mont it  is  provided,  "  that  properly  certified  copies  of  such  re- 
cords as  town  clerks  are  required  to  make  may  be  used  in  any 
court  in  this  state."  Under  these  sections  the  assignment  being 
a  paper  filed  in  the  office  of  the  clerk  "  pui-suant  to  law  "  becomes 
an  instrument  as  to  which  the  attestation  of  the  clerk  was  a 
sufficient  authentication  of  it.  And  the  other  section  cited 
above  distinctly  directs  that  certified  copies  of  such  records  as 
town  clerks  are  required  to  make,  may  be  used  in  any  court  in 
the  state  of  Vermont.  As  the  assignment  was  made  in  Vermont 
by  a  Vermont  corporation  its  validity  and  incidents  are  to  be 
determined  by  the  law  of  that  state.  As  to  the  legal  duty  of 
the  clerk  to  file  a  copy  of  the  assignment  in  his  office,  the  section 
2173  of  the  statute  directs  that  '^  the  assignor  and  assignee  shall 
file  in  the  clerk's  office  in  the  county  where  the  assignor  resides, 
and  also  where  the  property  assigned  is  situated  at  the  time  of 
making  such  assignment,  a  copy  of  the  assignment  and  inven- 
tory, including  choses  in  action,  and  of  the  ILst  of  creditoi*s  to 
be  benefited  by  the  assignment,  to  remain  on  file  for  the  use 
and  inspection  of  persons  interested."  It  will  be  seen  at  once 
-that  all  these  papers  thereupon  became  matters  of  record  in  the 
office  of  the  clerk,  and  as  such,  certified  copies  are  sufficient 
authentication  of  them,  and  they  may  be  given  in  evidence  in 
the  courts.     In  this  case  all  these  papers  were  duly  filed  in  the 
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clerk's  ofiSce  and  hence  were  properly  proved  by  ceii/ified  copies. 
These  assignments  are  not  sustained.  A  question  of  fact  arose 
on  the  trial  as  to  whether  these  papers  were  filed  before  the 
time  of  issuing  the  attachment  in  Philadelphia.  That  writ  was 
received  by  the  sheriff  at  12:57  P.  M.  on  July  18,  1898.  The 
assignment,  the  list  of  creditors  and  inventory  were  all  filed 
July  18, 1898  at  11 :  10  A.  M.  and  so  marked  on  the  record.  The 
court  below  left  this  question  of  priority  of  filing,  to  the  jury, 
as  also  the  same  question  as  to  the  bond.  The  bond  was  marked 
"  filed  July  18, 1898,  and  approved."  The  precise  hour  and 
minute  of  this  filing  were  not  stated,  but  as  the  bond  was  re- 
quired to  be  given  and  filed  "  at  the  time  of  making  the  assign- 
ment," the  presumption  that  all  things  were  properly  done, 
arises,  and  is  a  sufficient  basis  upon  which  to  submit  that  ques- 
tion to  the  jury.  The  fifth  and  sixth  assignments  are  therefore 
dismissed. 

The  remaining  assignments  involve  the  question  of  the  ap- 
plication of  the  Act  of  May  8, 1855  P.  L.  415,  providing  for  the 
recording  in  this  state  of  assignments  for  the  benefit  of  cred- 
itors, made  by  persons  residing  out  of  the  state,  to  this  case. 
As  the  plaintiff  is  a  citizen  of  another  state,  it  was  held  by  the 
court  below  that  he  could  not  take  advantage  of  the  provisions  of 
that  act,  and  thus  obtain  a  priority  of  lien  over  the  general  credi- 
tors, by  reason  of  the  nonrecording  of  the  assignment  within 
this  state  in  accordance  with  the  act  of  1855.  This  question 
has  been  adjudicated  by  this  court  adversely  to  the  contention 
of  the  appellant,  so  many  times  and  so  positively,  that  the  law 
must  be  considered  as  fully  settled  on  this  subject.  Thus  in 
Smith's  Appeal,  117  Pa.  30,  we  held  that  an  assignment  made 
for  the  benefit  of  creditors  by  a  citizen  of  another  state  passes 
the  title  to  personalty  in  this  state  fully  for  all  purposes,  and 
such  personalty  is  to  be  distributed  under  the  law  of  the  domi- 
cil  of  the  assignor.  In  that  case  the  assignment  was  made  in 
the  state  of  New  York  by  an  assignor  there  residing  tor  an  as- 
signee also  residing  there.  It  contained  preferences  which  were 
valid  by  the  law  of  New  York  but  were  illegal  here.  It  was  re- 
coitled  in  this  state  under  the  act  of  1855,  because  some  of  the 
pei-sonal  property  of  the  assignor  was  located  in  this  state.  A 
Pennsylvania  creditor  who  was  unpreferred,  sought  to  avoid  the 
effect  of  the  preferences,  by  having  the  fund  here  distributed 
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according  to  the  law  of  Pennsylvania,  but  we  held  that  the 
whole  distribution  was  governed  by  the  law  of  New  York. 

In  Bacon  v.  Home,  123  Pa.  452,  we  reaffirmed  the  foregoing 
decision  and  extended  it  to  the  case  of  a  foreign  attaching  cred- 
itor, who  came  into  this  state  and  sought  by  means  of  a  foreign 
attachment  to  obtain  a  prior  lien  to  the  general  creditors,  the 
assignor  and  the  assignee  both  being  noniesidents.  It  was  said 
in  the  opinion :  "  We  do  not  think  the  property  in  question  was 
liable  to  the  foreign  attachment.  Both  the  plaintiffs  and  the 
defendant  in  that  writ  resided  in  the  city  of  New  York.  Be- 
fore it  was  issued  the  defendant  had  made  an  assignment  for 
the  benefit  of  his  creditors.  The  assignment  was  made  in  New 
York,  and  was  in  conformity  to  the  laws  of  that  state.  Under 
all  the  authorities  it  passed  the  title  to  the  property  in  this 
state."  Recurring  to  the  contention  arising  under  the  act  of 
1855,  the  opinion  proceeded :  "  It  was  said  however  that  inas- 
much as  the  assignment  was  not  recorded  in  this  state  in  accord- 
ance with  the  Act  of  May  8, 1855,  P.  L.  415,  relating  to  foreign 
assignments,  and  the  attaching  creditor  had  no  notice  of  the 
assignment,  the  property  was  liable  to  the  attachment  (quoting 
the  act).  The  manifest  object  of  this  act  was  to  protect  our 
own  citizens.  Hence  it  was  held  in  Steel  v.  Goodwin,  113  Pa. 
288,  that  where  a  foreign  attachment  had  issued  after  an  assign- 
ment in  another  state,  but  before  it  was  recorded  here,  and  the 
attaching  creditor  had  no  actual  notice  of  such  assignment,  the 
attachment  was  good  against  such  assignment.  To  the  same  ef- 
fect see  also  Philson  v.  Barnes,  50  Pa.  230.  These  cases  were 
well  decided  but  they  do  not  rule  this  one.  The  act  of  1855  is  not 
invoked  by  any  Pennsylvania  creditor  seeking  its  protection. 
As  before  observed  both  these  parties  plaintiff  and  defendant, 
are  residents  of  New  York.  The  plaintiffs  came  into  this  state 
to  obtain  an  advantage  by  our  law  which  they  could  not  obtain 
by  their  own.  They  are  seeking  to  nullify  the  law  of  their  own 
state  and  ask  the  aid  of  our  court  to  do  so.  This,  they  cannot 
have.  If  for  no  other  reason  it  is  forbidden  by  public  policy 
and  the  comity  which  exists  between  the  states." 

As  the  foregoing  decision  is  an  adjudication  upon  the  precise 
facts  of  the  present  case,  it  is  of  controlling  force,  and  must  be 
either  followed  or  overruled.  As  we  have  no  disposition  to 
Vol.  cxcvi— 38 


Digiti 


ized  by  Google 


694  HILLIARD  v,  ENDERS  &  CO. 

Opinion  of  the  Court.  [196  Fa. 

overrule  it  or  the  several  other  cases  in  which  the  same  ruling 
has  been  made,  we  must  regard  it  as  of  binding  force. 

In  Long  V.  Girdwood,  150  Pa.  413,  we  held  that  a  resident  of 
a  foreign  state  cannot  by  a  writ  of  foreign  attachment  in  this 
state,  obtain  preference  over  an  assignment  or  sequestration 
for  the  benefit  of  creditors  of  the  estate  of  a  citizen  of  another 
foreign  state.  The  rule  rests  on  comity  between  states  and  the 
only  exception  is  in  favor  of  our  own  citizens.  Failure  to  re- 
cord the  assignment  in  this  state  as  provided  by  the  Act  of 
May  8, 1855,  P.  L.  416,  will  not  give  priority  to  such  foreign  at- 
tachments as  the  act  was  passed  for  the  protection  of  domestic 
creditors  alone.  Our  Brother  McCollum  in  an  exhaustive 
opinion  reviews  all  the  authorities  cited  on  both  sides,  and  shows 
clearly  that  our  act  of  1856  was  passed  entirely  for  the  benefit 
of  our  own  citizens,  and  is  not  available  in  favor  of  a  nonresi- 
dent creditor  proceeding  by  process  of  foreign  attachment. 

In  Wing  V.  Bradner,  162  Pa.  72,  we  held  that,  where  plain- 
tiff and  defendant  in  a  foreign  attachment  both  reside  in  another 
state,  and  the  defendant  had  there  made  a  deed  of  assignment 
for  the  benefit  of  creditors,  which  has  been  duly  recorded,  or  of 
which  the  plaintiff  had  notice,  he  cannot  afterwards  bring  for- 
eign attachment  in  this  state  and  thus  obtain  a  preference  over 
the  general  creditors  in  the  state  of  the  residence  of  both  the 
parties.  In  the  opinion  we  said:  '*It  would  seem  therefore 
that  no  preference  can  be  obtained  by  means  of  the  attachment 
and  subsequent  proceedings,  because  as  to  such  nonresident  at- 
taching creditor  the  title  to  the  property  situated  in  this  state 
passed  by  the  assignment." 

These  cases  dispose  of  the  present  contention.  The  proposi- 
tion that  the  act  of  1856,  thus  construed  is  unconstitutional  in 
that  it  violates  article  4,  section  2  of  the  constitution  of  the 
United  States,  which  provides  that  "  citizens  of  each  state  shall 
be  entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  states,"  we  cannot  regard  as  of  any  force.  A  slight 
consideration  of  the  true  chai-acter  of  the  question  involved 
will  demonstrate  this.  The  assignment  having  been  in  a  juris- 
diction other  than  our  own,  prevents  any  citizen  of  that  or  any 
other  jurisdiction,  acquiring  any  preference  over  other  general 
creditors  of  the  assignor  under  the  law  of  the  former.  We 
hold  that  the  law  of  the  former  prevails  also  upon  tUs  subject 
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against  our  own  citizens.  But  a  nonresident  creditor,  who  by 
the  law  of  the  former  has  only  right  of  access  to  the  assigned 
estate  in  common  with  all  other  creditors,  wishes  to  obtain 
an  advantage  over  the  other  creditors  by  an  attachment  of 
assets  in  another  jurisdiction,  and  we  simply  say  that  he  cannot 
do  this,  because  we  also  hold  that  the  law  of  the  forum  carries 
all  the  assets,  within  or  without  the  forum,  and  the  comity  of 
states  i-equires  that  we  should  not  gfive  him  a  privilege  which 
he  does  not  possess  under  his  own  law  to  the  disadvantage  of 
his  fellow  creditors.  When  there  are  assets  within  our  own 
jurisdiction  we  allow  our  citizens  to  have  access  to  them  unless 
they  have  notice  of  the  prior  assignment.  But  if  the  privilege 
of  recording  the  assignment  under  the  act  of  1855  is  availed  of, 
so  as  to  give  the  foreign  assignee  the  benefit  of  the  assignment 
within  our  jurisdiction,  it  may  be  done,  but  of  course  must  be 
done  in  accordance  with  our  own  law  as  to  all  assignments. 
If  not  so  done,  and  important  requirements  are  omitted,  such 
as  would  invalidate  a  local  assignment,  the  same  consequences 
will  follow  as  would  follow  similar  omissions  in  case  of  an  as- 
signment within  our  own  jurisdiction.  The  property  within 
our  state  being  thus  accessible  to  creditors  residing  here  they 
may  exercise  their  right  of  access,  but  creditors  of  the  forum 
cannot  have  such  rights  because  the  law  of  the  forum  by  which 
they  are  bound  forbids  it,  and  the  comity  of  states  prevents 
our  law  from  giving  them  rights  which  they  do  not  possess  by 
the  law  of  the  forum.  We  think  it  quite  clear  that  there  is  no 
invasion  of  the  constitution  in  this.  The  assignments  of  error 
are  all  dismissed. 
Judgment  affirmed. 
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Where  a  person  driving  a  two-hoi*se  team  approaches  a  grade  crossing 
where  there  are  six  tracks,  and  where  there  is  only  a  narrow  opening 
between  standing  cars,  and  stops,  looks  and  listens  at  a  place  where  the 
public  using  the  highway  in  the  same  manner  usually  stopped,  the  question 
whether  he  should  have  stopped  again,  or  whether  without  stopping  he 
should  have  seen  the  train  which  struck  him  in  time  to  avoid  injury,  is  a 
question  for  the  jury  and  not  for  the  court. 

Argued  April  9, 1900.  Appeal,  No.  845,  Jan.  T.,  1899,  by 
defendant  from  judgment  of  C.  P.  Luzerne  Co.,  Dec.  T.,  1896, 
No.  848,  on  verdict  for  plaintiff  in  case  of  Belinda  Elston  v. 
The  Delaware,  Lackawanna  &  Western  Railroad  Company. 
Before  Green,  C.  J.,  McCollum,  Mitchell,  Dean  and 
Fell,  JJ.    Affirmed. 

Trespass  for  death  of  plaintiff's  husband.    Before  Halsey,  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
Yerdict  and  judgment  for  plaintiff  for  $3,705.     Defendant 
appealed. 

Hrror  assiffned  was  in  submitting  the  case  to  the  jury. 

Andrew  H.  McClintoek  e^ad  Henry  W.  Palmer^  for  appellant. 
— ^The  case  should  have  been  withdrawn  from  the  jury:  C.  R.  R* 
Co.  of  N.  J.  V.  Feller,  84  Pa.  229 ;  Unas  v.  Penna.  R.  Co., 
152  Pa.  326;  Derk  v.  Northern  Central  Ry.  Co.,  164  Pa.  243; 
Plummer  v.  N.  Y.,  etc.,  R.  R.  Co.,  168  Pa.  62;  Gangawer  v.- 
Phila.  &.  Read.  R.  R.  Co.,  168  Pa.  265 ;  Ely  v.  Pittsburg,  etc.. 
Railroad  Co.,  158  Pa.  236 ;  Keppleman  v.  P.  &  R.  Ry.  Co., 
190  Pa.  333 ;  Holden  v.  Penna.  R.  Co.,  169  Pa.  1. 

Paul  J.  Sherwood,  for  appellee. — This  case  is  controlled  by 
its  own  facts  and  was  properly  submitted  to  the  jury :  McGill 
V.  Pittsburg,  etc.,  Ry.  Co.,  152  Pa.  331 ;  Fennell  v.  Harris,  184 
Pa.  578 ;  Gray  v.  Penna.  R.  Co.,  172  Pa.  383 ;  Link  v.  Penna.  R. 
Co.,  165  Pa.  75 ;  Davidson  v.  Lake  Shore,  etc.,  Ry.  Co.,  179  Pa. 
227;  Davidson  v.  Lake  Shore,  etc.,  Ry.  Co.,  171  Pa.  522;  Mc- 
Neal  V.  Pittsburg,  etc.,  Ry.  Co.,  131  Pa.  184 ;  Haverstick  v. 
Penna.  R.  Co^  171  Pa.  101;  Lake  Shore,  etc.,  R.  R.  Co.  v. 
Frantz,  127  Pa.  297 ;  Ellis  v.  Lake  Shore,  etc.,  R.  R.  Co.,  138 
Pa.  406 ;  Hoffmeister  v.  Penna.  R.  Co.,  160  Pa.  568 ;  Jones  v. 
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Delaware,  etx5.,  R.  R.  Co.,  128  Pa.  308 ;  Whitman  v.  Penna. 
R.  Co.,  156  Pa.  175 ;  Cookson  v.  Pittsburg,  etc.,  Ry.  Co.,  179 
Pa.  184  ;  Gates  v.  Penna.  R.  Co.,  154  Pa.  566 ;  Manayunk,  etc.. 
Livery  Stable  Co.  v.  Union  Traction  Co.,  7  Pa.  Superior  Ct.  104. 

Opinion  by  Mr.  Justice  Fell,  July  11, 1900 : 
The  only  question  raised  by  the  assignments  of  error  is 
whether  a  verdict  should  have  been  directed  for  the  defendant. 
The  public  highway  on  which  the  plaintiff's  husband  was  driv- 
ing is  crossed  by  six  tracks  of  the  defendant's  road.  Tracks 
one,  two,  three  and  four  on  the  west  are  sidings  used  for  the 
shifting  and  storage  of  cars.  Tracks  five  and  six  on  the  east 
are  main  tracks.  The  plaintiff's  husband  approached  the  cross- 
ing from  the  west  and  stopped  on  a  bridge  twenty-five  feet 
from  track  one  and  ninety  feet  from  track  six,  where  he  was 
killed.  From  the  bridge  he  could  see  trains  on  the  main  tracks. 
On  tracks  one,  two  and  three,  trains  of  box  and  gondola  cars 
were  standing  on  both  sides  of  the  crossing,  an  opening  being 
left  between  them  barely  wide  enough  to  admit  of  the  passage 
of  a  wagon.  A  train  was  going  south  on  track  five.  He  waited 
several  minutes  while  this  train  passed,  and  one  or  two  minutes 
after  it  had  passed  and  then  before  proceeding  looked  north 
and  south  for  the  approach  of  a  train.  He  drove  between  the 
standing  cars  on  the  sidings,  and  his  horses  were  struck  by  the 
engine  of  a  train  going  south  on  track  six.  The  place  where 
he  stopped  was  the  place  where  those  using  the  highway  usu- 
ally stopped  to  look  for  a  train,  and  because  of  its  elevation  it 
was  the  best  place  at  which  to  stop.  Between  the  cars  stand- 
ing on  the  sidings  and  track  six  there  was  the  space  occupied 
by  tracks  four  and  five  from  which  he  could  have  seen  the 
approaching  train,  but  seated  in  his  wagon  he  was  not  in  a 
position  to  see  it  until  his  horses  were  close  to  or  on  track  six. 
As  to  these  matters  there  was  no  dispute.  According  to  the 
testimony  produced  by  the  plaintiff  the  train  was  running  rai)- 
idly  on  a  down  grade,  and  no  notice  of  its  approach  was  given 
by  bell  or  whistle  or  otherwise. 

Cleariy  this  made  a  case  for  the  jury.  If  the  deceased  had 
been  walking  over  the  crossing  he  might  have  been  held  as 
matter  of  law  to  the  duty  of  stopping  and  looking  after  he 
crossed  the  third  track  as  he  would  have  had  ample  space  in 
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which  to  see  without  exposing  himself  to  danger :  Keppleman 
V.  Phila.  &  Reading  Railway  Co.,  190  Pa.  333.  And  the  pre- 
sumption that  he  looked  would  have  been  overcome  by  the 
fact  that  he  stepped  in  front  of  a  moving  ti*ain  which  he  either 
saw  or  could  have  seen  if  he  had  looked,  as  in  Carroll  v.  Penna. 
Railroad  Co.,  12  W.  N.  C.  348,  and  Marland  v.  Pittsbuig,  etc., 
R.  R.  Co.,  123  Pa.  487.  But  riding  in  a  wagon  and  driving  a 
pair  of  horses  whose  management  required  his  attention  the 
conditions  were  different.  The  act  of  the  company  in  so  plac- 
ing its  cars  that  he  was  obliged  to  drive  through  a  narrow 
passage  between  them  put  him  in  danger  from  the  time  he 
attempted  to  cross,  and  it  left  no  place  from  which  he  could 
see  until  he  was  in  a  position  where  if  he  had  any  chance  at  all 
a  moment's  hesitation  as  to  the  right  course  to  pursue  or  a 
slight  error  of  judgment  would  result  in  disaster. 

The  court  can  treat  the  question  of  contributory  negligence 
as  one  of  law  only  in  clear  cases  where  the  facts  and  the  infer- 
ences to  be  drawn  from  them  are  free  from  doubt.  The  de- 
ceased obeyed  the  unbending  rule  to  "  stop,  look  and  listen." 
Having  stopped  in  the  place  where  the  public  using  the  high- 
way in  the  same  manner  usually  stopped,  whether  he  should 
have  stopped  again,  or  whether  without  stopping  he  should 
have  seen  in  time  to  avoid  injury,  was  a  question  for  the  jury 
and  not  for  the  court :  Cookson  v.  Pittsburg,  etc.,  Ry.  Co.,  179 
Pa.  184 ;  Muchinhaupt  v.  R.  R.  Co.,  196  Pa.  380. 

The  judgment  is  affirmed. 


Commonwealth  ex  rel.  McManus  v.  Ricketts. 

Public  officers— Municipalities— CUieR  of  the  third class^Tax  Receiver— 
Acts  of  May  4,  1871,  P,  L.  639,  May  23,  1874,  P.  Z.  280  and  May  28, 
1889,  P.  L.  277. 

When  the  city  of  Wilkes-Baire  incorporated  under  the  special  act  of 
May  4,  1871,  became,  by  appropriate  proceedings,  a  city  of  the  third  class 
under  the  general  acts  of  May  23, 1874  and  May  23,  1889,  the  person  hold- 
ing the  office  of  tax  receiver,  an  office  created  by  the  act  of  May  4,  1871, 
was  entitled  to  continue  in  office  until  the  end  of  his  term,  although  such 
office  was  not  elective. 

Not  decided  whether  the  office  of  tax  receiver  in  the  city  of  Wilkes- 
Barre  is  abolished  after  the  expiration  of  the  term  of  the  present  iocambent. 
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Argued  April  9, 1900.  Appeal,  No.  305,  Jan.  T.,  1900,  by 
plaintiff,  from  judgment  of  C.  P.  Luzerne  Co.,  May  T.,  1899, 
No.  283,  on  case  stated  in  the  suit  of  Commonwealth  ex  rel. 
Bernard  McManus,  City  Treasurer  v.  R.  Bruce  Ricketts,  Tax 
Receiver.  Before  Gbbbn,  C.  J.,  McCollum,  Mitchell, 
Dean  and  Fell,  JJ.    Affirmed. 

Case  stated  to  determine  the  title  to  office. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
The  court  entered  judgment  in  favor  of  the  defendant  on 
case  stated. 

Error  assigfied  was  the  judgment  of  the  court. 

John  T.  Lenahan^  with  him  Edward  A.  Lynch  and  (7.  F.  Mo- 
Hughy  for  appellant. — The  legislature  has  the  power  to  abolish 
or  change  offices  which  are  legislative  only  and  not  constitu- 
tional without  infringing  upon  any  constitutional  right  of  the 
possessor  of  the  office,  and  without  violating  any  duty  of  the 
legislative  body :  Com.  v.  Weir,  165  Pa.  284.  The  right  to  an 
office  ia  not  the  right  of  the  incumbent  to  the  place,  but  of  the 
people  to  the  officer.  An  office  therefore  not  constitutional  ex- 
ists by  the  will  of  the  legislature  only,  and  may  be  abolished  at 
any  time,  and  the  incumbent  has  no  standing  to  complain : 
Uoyd  V.  Smith,  176  Pa.  213  ;  Bartlet  v.  King,  12  Mass.  537; 
Daviess  v.  Fairbaim,  3  How.  (U.  S.)  636;  Sifred  v.  Com.,  15 
W.  N.  C.  374. 

There  being  no  such  office  as  the  one  of  receiver  of  taxes  des- 
ignated or  mentioned  in  the  laws  for  cities  of  the  third  class  no 
powers  or  duties  could,  therefore,  attach :  Nichols  v.  Squire,  5 
Pick.  (Mass.)  167 ;  Safe  Deposit  &  Trust  Co.  v.  Fricke,  152  Pa. 
239;  Com.  v.  MacFerron,  152  Pa.  249. 

Henry  W.  Palmer^  for  appellee. — ^The  special  act  providing 
for  the  receiver  is  not  supplied  or  repealed  by  the  general  act 
of  1889,  incorporating  cities  of  the  third  class :  Killgore  v.  Com., 
94  Pa.  495 ;  In  re  Eleventh  Ward  Case,  70  Pa.  92. 

When  the  legislature  has  vested  special  powers  in  a  particular 
body,  for  certain  special  purposes,  a  general  act,  subsequently 
passed,  will  not  override  those  special  powei-s :  London,  etc.. 
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Ry.  Co.  V.  Board  of  Works,  26  L.  J.  N.  S.  Chancery,  164 ;  Queen 
V.  Champneys,  6  L.  R.  Common  Pleas  Cases,  384 ;  United  States 
V.  One  Case  of  Hair  Pencils,  1  Paine,  400. 

The  act  of  1889,  providing  for  a  treasurer  and  specifying  his 
duties  which  include  the  collection  of  city  taxes,  is  not  so  incon- 
sistent with  the  act  of  1871,  providing  for  the  oflSce  of  receiver 
of  taxes,  that  both  cannot  stand:  D warns  on  Statutes,  154; 
Easton  Bank  v.  Com.,  10  Pa.  448. 

Implied  repeals  are  not  favored :  In  re  Egypt  Street,  2  Grant, 
455 ;  Jefferson  County  v.  Reitz,  56  Pa.  44 ;  Street  v.  Common- 
wealth, 6  W.  «&  S.  209 ;  Howard  Assn.'s  Appeal,  70  Pa.  346 ; 
Shinn  v.  Commonwealth,  3  Grant,  205 ;  In  Re-election  of  A.  P. 
Barber,  5  W.  N.  C.  350. 

Opinion  by  Mr.  Justice  Mitchell,  July  11, 1900 : 
In  April,  1898,  Wilkes-Barre  was  a  city  of  the  third  class,  but 
under  a  special  chai-ter  granted  in  1871.  The  charter  provided 
for  a  tax  receiver  and  in  accordance  with  its  provisions,  the 
appellee  was  duly  appointed  for  a  term  of  three  years.  His 
appointment  and  title  at  that  time  are  unquestioned.  In  Sep- 
tember of  the  same  year,  by  ordinance  and  other  proper  pro- 
ceedings Wilkes-Barre  surrendered  its  charter  of  1871  and  be- 
came a  city  of  the  third  class  under  the  general  Acts  of  May  23, 
1874,  P.  L.  230,  and  May  23,  1889,  P.  L.  277.  It  is  claimed 
by  appellant,  city  treasurer  under  the  new  government,  that 
the  appellee's  functions  as  tax  receiver  were  thereby  terminated, 
and  this  is  the  question  for  decision. 

It  is  agreed  in  the  case  stated  that  the  change  was  made  un- 
der section  57  of  the  Act  of  1874,  P.  L.  269,  and  it  is  to  that 
we  must  turn  for  a  solution.  By  its  provisions  the  city  after 
the  date  of  the  governor's  certificate  shall  be  governed  and  con- 
trolled by  the  act,  but  all  its  property  and  estates  shall  remain 
vested  in  the  city  unchanged  and  as  before  the  surrender ;  "  all 
of  the  elected  oflBcers  therein  shall  hold  their  respective  offices 
until  the  expiration  of  the  term  for  which  they  were  respec- 
tively elected,  and  shall  have  all  of  the  rights  and  powers  which 
belong  by  law  to  them  respectively,  under  the  laws  in  existence 
at  the  date  of  the  surrender  as  aforesaid ;  no  such  acceptance 
shall  be  construed  to  be  a  repeal  or  surrender  of  any  rights, 
powers,  privileges  and  franchises  heretofore  conferred  by  law 
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on  such  city,  not  inconsistent  with  the  provisions  of  this  act ; 
the  mayor  and  councils,  school  directors  or  controllers  and 
other  officers  of  such  city  shall  continue  to  hold  their  respective 
offices  until  the  Friday  succeeding  the  third  Tuesday  of  Febru- 
ary next  following  the  date  of  the  expiration  of  their  office  as 
fixed  by  law  before  the  surrender  of  the  foimer  charter."  The 
object  of  these  provisions  relating  to  the  continuance  of  the 
officers  until  the  expiration  of  their  respective  terms,  is  plainly 
to  make  the  change  in  government  with  as  little  disturbance 
as  possible  of  the  current  routine  of  the  city  business.  Perhaps 
incidentally  also  they  were  intended  to  prevent  a  dominant  ma- 
jority in  councils  from  vacating  all  the  offices  at  will  and  stai*t- 
ing  a  new  scramble,  by  a  flank  movement  of  this  kind  bringing 
the  city  under  a  different  law.  It  is  true  that  the  clause  first 
quoted  mentions  only  elected  officers,  but  the  last  clause  makes 
no  such  restriction.  It  includes  the  mayor  and  councils,  school 
directors  or  controllers  and  "  other  officers,"  and  provides  tliat 
they  shall  hold  their  respective  offices  until  after  "  the  date  of 
the  expiration  of  their  office  as  fixed  by  law  before  the  surren- 
der of  the  former  charter."  Looking  at  the  clear  general  intent, 
to  continue  the  current  city  business  without  a  break,  the  only 
fair  construction  of  the  section  is  to  include  such  offices  of  gen- 
eral and  impoi-tant  function  in  the  government  of  the  city  as  * 
that  of  tax  receiver,  though  not  elective.  The  duties  of  the 
tax  receiver  and  the  city  treasurer  are  not  wholly  incompatible, 
as  is  shown  in  the  opinion  of  the  learned  judge  below,  and  for 
the  adjustment  of  their  respective  powers,  at  least  temporarily, 
we  may  quote  what  was  said  on  a  similar  question  in  Lloyd  v. 
Smith,  176  Pa.  213:  "In  an  exchange  of  offices  tliere  may  nat- 
urally be  some  overlapping  of  terms  and  duties,  and  if  in  the 
legfislative  view  the  need  for  a  controller  was  immediate,  but 
the  existing  terms  of  the  auditors  prevented  his  present  as- 
sumption of  all  the  duties  that  would  finally  pertain  to  his 
office,  it  would  not  have  been  unwise,  certainly  not  unconsti- 
tutional, to  meet  the  case  by  a  temporary  expedient.  The  leg- 
islature has  not  done  so  expressly,  but  it  has  passed  an  act 
which  can  best  be  carried  out  by  such  a  construction.  In  adopt- 
ing it  we  are  preserving  the  substance  and  plain  intent  of  the 
act,  without  doing  violence  to  any  of  its  terms." 

This  view  disposes  of  the  contention  so  far  as  the  present 
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party  defendant  is  concerned,  and  entitles  him  to  judgment 
The  larger  question  whether  the  oflSce  of  tax  receiver  is  abol- 
ished after  the  expiration  of  the  term  of  the  present  incumbent, 
or  may  continue  under  the  charter  of  1871,  notwithstanding 
the  election  of  a  city  treasurer  under  the  later  acts,  is  therefore 
not  raised  by  the  case  stated,  and  must  wait  until  it  is  brought 
before  us  by  proper  parties  on  a  new  record. 
Judgment  affirmed. 


Smith  V.  Coray. 

Affidavit  of  defense — Judgment — Payment. 

On  a  scire  facias  to  revive  a  judgment  which  had  been  marked  to  the 
use  of  two  use  plaintiffs,  an  affidavit  of  defense  is  sufficient  which  avers 
that  the  defendant  with  his  own  money  had  settled  with  the  original  owners 
of  the  judgment,  and  in  his  own  interest  and  for  his  own  purposes  had 
caused  the  judgment  to  be  assigned  to  the  use  plaintiffs ;  that  the  use  phun- 
tiffs  had  furnished  no  means  or  propeity  in  making  the  settlement,  that 
the  judgment  had  been  assigned  to  the  use  plaintiffs,  one  of  whom  was 
defendant's  brother-in-law,  and  the  other  his  confidential  agent  and  trustee 
upon  the  distinct  understanding  that  the  judgment  should  be  satisfied  of 
record  by  them  whenever  the  defendent  desired  it  to  be  done,  that  one  of 
the  use  plaintiffs  had  executed  a  paper  (set  forth  in  the  affidavit),  acknowl- 
edging full  satisfaction  of  his  interest  in  the  judgment  and  authorizing  the 
prothonotary  to  enter  satisfaction  therefor,  and  that  after  the  execution  of 
tliis  paper  the  other  use  plaintiff  had  procured  from  the  first  use  plaintiff's 
widow  an  assignment  of  the  deceased's  interest  in  the  judgment  without 
the  payment  of  a  single  dollar  of  consideration. 

Argued  April  9,  1900.  Appeal,  No.  245,  Jan.  T.  1899,  by 
defendant,  from  order  of  C.  P.  Luzerne  Co.,  May  T.,  1897, 
No.  969,  entering  judgment  against  him  for  want  of  a  sufficient 
affidavit  of  defense  in  case  of  William  A.  Smith,  Charles  E. 
Canyle  and  Robert  R.  Smith,  trading  as  William  Alexander 
Smith  &  Co.,  assigned  to  David  Perkins  and  John  S.  Jenkins, 
now  assigned  to  John  S.  Jenkins  v.  Elisha  A.  Coray.  Before 
Green,  C.  J.,  McCollum,  Mitchell,  Dean  and  Fell,  JJ. 
Reversed. 

Scire  facias  to  revive  judgment. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense. 
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The  affidavit  of  defense  was  as  follows : 

E.  A.  Coray,  defendant  above  named,  being  duly  sworn  says : 
I  have  a  just  and  full  defense  to  the  above  stated  action,  the 
nature  and  character  of  which  is,  that  the  writ  of  scire  facias 
issued  has  been  fully  paid.  I  hold  the  receipt  of  David  Perkins 
acknowledging  fuU  satisfaction  as  far  as  his  interest  was  con- 
cerned, given  to  me  during  his  lifetime.  He  has  been  dead  for 
some  time,  about  three  years  now  past.  Since  his  death,  to  wit : 
in  June,  1896,  John  S.  Jenkins  obtained  from  his  widow  and 
executrix  an  assignment  of  the  interest  of  said  David  Perkins, 
without  recourse,  without  paying  any  consideration  for  the 
same.  Further,  the  said  John  S.  Jenkins  never  at  any  time 
paid  any  consideration  out  of  his  own  property  for  the  said 
judgment.  I  arranged  the  settlement  with  Wm.  Alexander 
Smith  &  Company,  and  caused  the  assignment  to  be  made  to 
said  Perkins  and  Jenkins  in  my  own  interest,  and  for  my  own 
purposes,  the  said  John  S.  Jenkins  being  at  the  time  my  confi- 
dential friend  and  trustee.  Moreover,  the  said  Jenkins  has  in  his 
hands  other  matters  which  he  holds  as  my  trustee,  and  as  to 
which  I  am  now  seeking  a  settlement,  and  as  I  verily  believe 
upon  a  fuU  settlement  he  will  be  found  largely  in  my  debt,  in- 
stead of  my  being  indebted  to  him. 

The  supplemental  affidavit  of  defense  was  as  follows : 

E.  A.  Coray,  defendant  above  named,  being  duly  sworn  says  : 
In  addition  to  the  mattei-s  stated  in  my  former  affidavit  of  de- 
fense, I  further  state  that  before  the  judgment  above  mentioned 
in  favor  of  Wm.  Alexander  Smith  &  Company,  had  been  assigned 
to  David  Perkins  and  John  S.  Jenkins,  I  had  made  settlement  of 
the  said  judgment  with  said  Wm.  Alexander  Smith  &  Company. 
I  had  previously  given  to  said  David  Perkins  and  John  S.  Jen- 
kins a  judgement  to  cover  all  indebtedness  to  them  or  either  of 
them  then  existing  or  that  might  afterward  arise  in  our  transac- 
tions, the  said  Perkins  being  my  brother-in-law  and  the  said 
Jenkins  acting  as  before  stated  as  my  confidential  agent  and  con- 
ducting my  business  for  me.  Neither  of  them  furnished  either 
funds  or  property  of  theirs  in  the  settlement  with  said  Smith  and 
Company,  but  what  was  paid  was  paid  wholly  out  of  my  own 
property.  Inasmuch  as  this  Smith  and  Company  judgment  was  a 
prior  lien  to  theirs,  I  deemed  it  desirable  to  have  this  judgment 
assigned  to  them,  instead  of  having  it  satisfied,  when  I  had  made 
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the  settlement  with  Smith  and  Company.  And  it  was  accord- 
ingly so  done  upon  the  distinct  understanding  that  whenever  I 
desired  the  said  judgment  should  be  satisfied  by  them  of  record. 
In  pursuance  of  this  understanding,  the  said  David  Perkins 
gave  me  a  receipt  and  acknowledgment  of  satisfaction,  so  that 
I  could  have  the  same  placed  on  recoi*d  whenever  I  pleased. 
The  said  Jenkins,  being  my  confidential  agent,  and  ready  to 
enter  satisfaction  whenever  I  wished,  as  I  understood,  I  did  not 
deem  it  necessary  to  have  a  corresponding  receipt  and  acknowl- 
edgment of  satisfaction  from  him. 

Among  the  securities  and  property  which,  as  I  stated  in  ray 
former  aflSdavit,  had  been  placed  in  his  hands  as  trustee,  I  now 
specify  the  stock  of  the  Spring  Brook  Railway  Company  of 
which  I  was  the  owner,  and  placed  in  his  hands  as  trustee  for 
me ;  and  which,  in  violation  of  the  trust  he  accepted,  he  con- 
verted to  his  own  use,  thus  taking  from  me  property  which  I 
deemed  worth  $100,000. 

I  also  placed  in  his  hands  the  stock  of  the  Rush  Brook  Coal 
Company  which  represented  a  coal  property  which  I  purchased 
from  Jolm  Jermyn  for  $75,000.  A  portion  of  this  stock  he  de- 
livered to  me,  but  he  has  in  his  possession,  or  has  converted  to 
his  own  use,  another  portion  thereof,  to  the  value  of  $27,000, 
which  he  refuses  to  deliver  up  to  me.  The  property  of  the 
said  railway  company  and  the  said  coal  company  is  situate  in 
the  county  of  Lackawanna,  and  upon  the  discovery  of  his  breach 
of  trust  and  endeavor  to  defraud  me,  I  filed  in  said  county  a 
bill  in  equity  for  account  and  settlement,  which  is  now  pend- 
ing. I  therefore  repeat,  that  instead  of  my  being  indebted  to 
him  in  any  amount,  he  is  largely  indebted  to  me,  as  I  expect  to 
be  able  to  show  upon  a  proper  legal  investigation. 

The  copy  of  the  receipt  and  ackowledgment  of  satisfaction 
of  David  Perkins  is  as  follows : 

"William  Alexander  Smith  &^ 
Co.,  assigned  to  David  Perkins 
and  John  S.  Jenkins, 
vs. 
E.  A.  Cobay. 


In  the  Court  of   Com- 
mon Pleas  of  Luzerne 
County. 
No.  14,   June  Term, 

1887. 


"  Now,  May  4, 1892,  by  payments  heretofore  and  now  made, 
I  hereby  acknowledge  that  I  have  received  from  E.  A.  Coray 
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full  satisfaction  of  my  interest  in  the  above  stated  judgment, 
debt,  interest  and  costs,  the  same  being  the  equal  undivided 
one  half  thereof.  And  I  further  hereby  authorize  the  protho- 
notary  of  Luzerne  county  to  enter  upon  the  record  full  satis- 
faction of  my  entire  interest  in  the  above  stated  judgment. 
Witness  my  hand  and  seal  this  4th  day  of  May,  A.  D.  1892. 

"David  Perkins,     [seal.] 
"  In  presence  of  witness,  H.  A.  Laycock." 

I  therefore  submit  that,  first,  the  plaintiff  never  had  a  legiti- 
mate right  to  claim  a  single  dollar  from  me  on  account  of  this 
judgment;  and  second,  that  if  he  had  had  at  any  time,  a  right 
to  claim  the  amount  of  the  judgment  against  me,  such  claim 
is  overbalanced  by  my  legitimate  claims  aforesaid  against  him. 

JError  assigned  was  in  making  absolute  a  rule  for  judgment. 

A.  Ricketts,  for  appellant. 

John  S.  Harding  and  George  S.  Ferris^  for  appellee. 

Opinion  by  Mr.  Chief  Justice  Green,  July  11, 1900: 
While  it  is  true  that  the  present  proceeding  is  a  writ  of 
scire  facias  to  revive  a  judgment,  it  is  also  true  that  the  facts 
set  out  in  the  affidavits  of  defense  are  of  such  a  character  as  to 
impugn  in  a  most  serious  manner  not  only  the  present  integrity 
of  the  original  judgment,  but  also  the  right  of  either  the  legal 
plaintiffs  or  their  assigns,  to  recover  any  sum  whatever  from 
the  defendant.  The  judgment  was  confessed  for  a  very  large 
amount  in  favor  of  a  film  composed  of  three  persons  and  named, 
William  Alexander  Smith  &. Company,  and  it  was  assigned  to 
David  Perkins  and  John  S.  Jenkins  at  some  time  not  specifically 
stated,  but  which  apparently  was  prior  to  May  4,  1892.  It  is 
asserted  in  the  appellant's  argument  that  the  original  judgment 
was  entered  to  September  term,  1877,  and  was  kept  alive  by 
successive  I'evivals  every  five  years  until  in  1892,  it  was  re- 
vived again,  but  as  these  facts  do  not  appear  in  the  affidavits 
of  defense  where  they  ought  to  be  stated,  we  can  take  no  notice 
of  them.  But  the  supplemental  affidavit  of  defense  does  set 
forth  a  written  acknowledgment  under  seal,  executed  by  David 
Perkins,  that  he  had  received  from  the  defendant  full  satisfac- 
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tion  of  his  interest  in  the  judgment  which  was  one  half  of  the 
whole.  And  he  further  authorizes  the  prothonotary  of  Lu- 
zerne county  to  enter  upon  the  record  full  satisfaction  of  his 
entire  interest  in  the  judgment.  This  paper  is  dated  May  4, 
1892,  and  the  aflSdavit  of  defense  does  distinctly  allege  that 
the  assignment  of  the  interest  of  Perkins  in  the  judgment  to 
Jenkins  was  not  made  until  in  June,  1896,  about  three  years 
after  the  death  of  Perkins,  and  was  obtained  in  some  way  not 
explained,  by  Jenkins  from  the  widow  of  Perkins,  without  the 
payment  of  a  single  dollar  of  consideration.  It  is  very  certain 
that  if  these  facts  are  true  and  unexplained  on  the  trial,  they 
would  constitute  a  complete  defense  to  any  recovery  by  Jen- 
kins for  one  half  of  the  whole  amount  of  the  judgment. 

Both  the  affidavit,  and  the  supplemental  affidavit  of  defense 
positively  assert  that  the  defendant  made  a  settlement  of  the 
whole  amount  of  the  judgment  with  William  Alexander  Smith 
&  Company  prior  to  any  assignment  of  that  firm  to  Perkins  & 
Jenkins,  but  as  this  ave;*ment  is  not  made  with  any  details  of 
the  character  of  the  settlement  showing  what  it  was,  or  how,  or 
when,  it  was  made,  it  would  be  entitled  to  very  little  considera- 
tion if  it  were  not  for  the  further  fact  that,  in  other  parts  of 
both  affidavits,  it  was  specifically  alleged  that  the  defendant 
himself  caused  the  assignment  from  Smith  &  Company  to  be 
made  to  Perkins  &  Jenkins,  in  his  own  interest,  and  for  his  own 
purposes,  and  that  Jenkins  was,  and  for  many  years  had  been, 
his,  Coray's  confidential  friend  and  trustee,  and  acting  as  his 
agent  and  in  his  employment  in  the  conduct  of  his  Coray's,  prir 
vate  business.  And  the  supplemental  affidavit  further  aveis 
that  he,  Coray,  made  the  settlemental  With  Smith  &  Company 
for  their  judgment  with  his  own  property  exclusively,  and  that 
neither  Perkins  nor  Jenkins  furnished  any  means  or  property 
of  theirs  in  making  said  settlement,  and  furtlier  that  the  said 
judgment  was  assigned  to  Perkins  who  was  Coray's  brotlier-in- 
law,  and  Jenkins  who  was  his  confidential  agent  and  trustee, 
simply  because  it  was  a  prior  lien  to  another  judgment  which 
they  held  against  him,  and  because  he,  Coray,  deemed  it  desir- 
able in  his  own  interest,  that  the  Smith  judgment  should  be  so 
held  instead  of  being  satisfied  of  record.  The  supplemental 
affidavit  further  avers  that  the  assignment  was  made  to  PeiUns 
and  Jenkins  upon  the  distinct  understanding  that  the  judgment 
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should  be  satisfied  of  record  by  them  whenever  he,  Coray  de- 
sired it  to  be  done.  Of  course  if  these  facts  are  true  and  unex- 
plained, there  could  be  no  recovery  on  this  judgment  in  favor 
of  either  Perkins  or  Jenkins.  In  addition  to  the  foregoing  the 
supplemental  affidavit  avers  positively  that  the  defendant  had 
placed  in  the  hands  of  Jenkins  and  his  agent  and  trustee,  large 
amounts  of  stock  in  two  companies  which  he  names,  with  the 
amounts  of  each,  which  Jenkins  was  to  hold  for  him,  but  that 
he,  Jenkins,  in  violation  of  his  trust  converted  to  his  own  use 
and  refused  to  deliver  to  the  defendant  upon  his  demand  for 
the  same,  and  that  the  value  of  the  stocks  and  property  thus 
converted  was  $100,000  in  one  instance,  naming  it,  and  f  27,000 
in  the  other.  The  affidavit  futher  avers  that  the  properties  of 
those  two  companies  are  situated  in  Lackawanna  county  and 
that  he,  tlie  defendant  had,  previously  to  the  issue  of  this  scire 
facias,  filed  in  that  county  a  bill  in  equity  against  Jenkins  charg- 
ing him  with  violation  of  his  said  trust,  and  demanding  an  ac- 
counting as  trustee,  and  the  restoration  of  his  securities,  and 
that  that  bill  is  now  pending  in  that  county,  and  that  upon  an 
adjustment  of  the  accounts  between  them  the  said  Jenkins  was 
largely  indebted  to  him.  As  an  absolute  judgment  against  the. 
defendant  in  this  case,  and  in  a  similar  proceeding  by  Jenkins 
on  another  judgment  against  Coray  now  pending  in  this  county. 
No.  244,  January  term,  1899,  would  practically  exclude  the  de- 
fendant from  the  benefit  of  that  litigation,  and  might  disable 
him  from  proceeding  with  it  altogether,  an  additional  reason  is 
afforded  for  allowing  a  full  hearing  on  the  merits  in  the  cases 
now  before  us.  We  are  clearly  of  opinion  that  the  affidavits 
of  defense  are  sufficient  to  carry  the  case  to  a  jury  and  we 
therefore  sustain  the  assignments  of  error. 
Judgment  reversed  and  procedendo  awarded. 
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ilSlM  Perkins  v.  Coray. 

Affidavit  of  defenst— Scire  facias  to  revive  jtidgmerU^PaymenL 
An  affidavit  of  defense  to  a  scire  facias  to  ravive  a  judgment  is  sufficient 
which  avers  that  one  of  the  two  plaintiffs  had  been  fully  paid  in  his  life- 
time, and  that  the  other  plaintiff  had  secured  from  the  deceased  plaintiff's 
widow  an  assignment  of  the  deceased's  interest  in  the  judgment  without 
any  consideration  therefor,  and  as  to  the  other  plaintiff's  own  interest  in 
the  judgment  the  latter  had  converted  to  his  own  use  a  large  number  of 
seciinties  specifically  named,  which  the  defendant  had  placed  in  his 
hands  in  trust,  and  that  the  securities  so  converted  wera  greatly  in  excess 
of  the  amount  of  the  judgment. 

Argued  April  9, 1900.  Appeal,  No.  244,  Jan.  T.,  1899,  by 
defendant,  from  order  of  C.  P.  Luzerne  Co.,  Dec.  T.,  1896, 
No.  748,  making  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense,  in  case  of  David  Perkins  and 
John  S.  Jenkins,  now  assigned  to  John  S.  Jenkins  v.  £.  A. 
Coray.  Before  Green,  C.  J.,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Reversed. 

Scire  facias  to  revive  judgment. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense. 

The  affidavit  of  defense  was  as  follows : 

The  whole  amount  for  which  claim  is  made  has  been  really 
paid ;  the  share  of  David  Perkins  was  fully  settled  with  him 
in  his  lifetime ;  he  has  been  dead  upwaixJs  of  three  years  past; 
last  summer  the  said  John  S.  Jenkins  obtained  from  his  widow 
and  administratrix  an  assignment  of  her  deceased  husband  s 
share  of  the  judgment  without  recourse,  and  without  the  pay- 
ment of  any  consideration  therefor;  and  as  to  the  share  of  John 
S.  Jenkins  he  has  had  in  his  hands  property  and  assets  of  mine, 
placed  in  his  hands  in  trust,  which  he  has  converted  to  his  own 
use,  to  an  amount  greatly  in  excess  of  the  amount  of  his  said 
judgment ;  and  upon  a  just  settlement  he  will  be  found  greatly 
in  debt  to  me,  instead  of  my  being  in  debt  to  him,  as  I  verily 
believe. 

The  supplemental  affidavit  of  defense  was  as  follows : 

In  addition  to  the  matters  stated  in  my  former  affidavit  of 
defense,  I  now  specify,  that  of  the  property  placed  in  the  hands 
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of  said  John  S.  Jenkins,  as  my  confidential  agent  and  trustee, 
was  the  stock  of  the  Spring  Brook  Railway  Company  which  he 
converted  to  his  own  use,  and  thus  appropiiated  property  of 
mine  which  I  valued  at  $100,000.  I  also  purchased  from  one 
John  Jei-myn  a  coal  property  situate  in  Lackawanna  county, 
for  $75,000;  upon  this,  the  Rushbrook  Coal  Company  was 
formed,  the  value  of  the  property  being  represented  by  the 
stock  of  the  said  coal  company,  of  this  stock  I  placed  in  his 
hands  270  shares,  of  the  value  of  $27,000 ;  he  has  also  converted 
this  to  his  own  use,  and  is  endeavoiing  to  defraud  me  of  the 
same.  When  I  discovered  that  he  was  thus  acting  in  breach  of 
the  trust  he  had  accepted  for  me,  both  as  to  the  railroad  com- 
pany stock,  and  the  coal  company  stock  aforesaid,  I  at  once  de- 
manded an  account  and  settlement,  which  being  refused  I  filed 
in  said  Lackawanna  county  a  bill  in  equity  against  him  to  com- 
pel such  account  and  settlement,  which  is  still  pending. 

I  have  also  placed  in  his  hands  other  securities  which  he  still 
holds,  but  of  their  value  I  cannot  at  this  time  fix  the  precise 
amount. 

However,  the  aforesaid  matters,  herein  specified,  are  much 
more  than  sufficient  to  overbalance  the  whole  claim  represented 
by  this  judgment,  and  I  expect,  as  stated  in  my  former  affidavit, 
to  show  upon  a  legal  investigation,  that  instead  of  my  being 
indebted  to  him,  he  is  largely  indebted  to  me. 

Error  assigned  was  order  making  absolute  a  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 

A.  BickettSy  for  appellant,  cited  Kaufman  v.  Cooper  Iron 
Mining  Co.,  105  Pa.  537 ;  Thompson  v.  Clark,  66  Pa.  83 ;  No- 
ble V.  Kreuzkamp,  111  Pa.  68 ;  Reznor  v.  Supplee,  81  Pa.  180 ; 
Moore  v.  Smith,  81  Pa.  182 ;  Twitchell  v.  McMurtrie,  77  Pa.  383. 

George  S.  Ferris^  with  him  John  S.  Harding^  for  appellees, 
cited  Pittsburg,  etc.,  Ry.  Co.  v.  Marshall,  86  Pa.  187 ;  Dow- 
ling  V.  McGregor,  91  Pa.  410 ;  Wise's  App.,  99  Pa.  196 ;  Con- 
lyn  V.  Parker,  113  Pa.  29;  Campbell's  App.,  118  Pa.  128; 
Kincade  v.  Cunningham,  118  Pa.  501 ;  Supplee  v.  Halfmann, 
161  Pa.  33 ;  Lauer  v.  Ketner,  162  Pa.  265 ;  Trader  v.  Law- 
rence, 182  Pa.  233 ;  Langfeld  v.  Lyon,  132  Pa.  441 ;  Kaufman 
Vol.  cxcvi — 39 
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V.  Cooper  Iron  Mining  Co.,  105  Pa.  687 ;  McCracken  v.  First 
Reformed  Presb.  Congregation,  111  Pa.  106 ;  Hiestand  v.  Wil- 
liamson, 128  Pa,  122;  Willard  v.  Reed,  132  Pa.  5;  Com.  v. 
Snyder,  1  Pa.  Superior  Ct.  286 ;  Close  v.  Hancock,  8  Pa.  Su- 
perior Ct.  207. 

Opinion  by  Me.  Chief  Justice  Green,  July  11, 1900 : 
While  there  are  some  facts  in  the  case  No.  246,  January  term, 
1899,  now  pending  in  this  court,  in  which  an  opinion  has  just 
been  filed,  which  are  not  in  the  present  case,  the  substance  of 
the  contention  raised  upon  the  affidavits  of  defense  in  the  two 
cases,  is  practically  the  same.  In  the  opinion  just  filed  we 
have  indicated  at  some  length  the  reason  why  we  think  the  affi- 
davits in  that  case  were  sufficient  to  take  it  to  the  jury,  and 
the  same  reasons  in  substance  are  applicable  to  the  present  con- 
troversy. We  sustain  the  assignments  of  error  and  reverse 
the  order  to  make  absolute  the  rule  for  judgment. 
Judgment  reversed  and  procedendo  awarded. 
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Lonzer  v.  Lehigh  Valley  Railroad  Company. 

Negligence-— Contributory  negligence^^Subsidenoe  of  Ircuik^ Province 
of  court  and  Jury, 

In  an  action  to  recover  damages  for  the  death  of  a  looomotive  engineer 
caused  by  the  subsidence  of  the  track  over  mine  workings  from  which  the 
coal  had  been  removed,  it  is  error  for  the  court  to  submit  the  case  to  the 
jury  where  it  appears  from  defendants  testimony,  which  is  uncontradicted, 
that  three  weeks  prior  to  the  accident  a  notice  has  been  posted  on  a  bul- 
letin board,  which  it  was  the  duty  of  the  deceased  to  examine,  that  all 
trains  should  run  slow  over  a  specified  stretch  of  track  covering  the  point 
of  the  accident  on  **  account  track  settling,'^  that  the  fireman  testified  posi- 
tively that  the  deceased  had  a  copy  of  the  order  which  he  showed  to  him, 
and  that  the  deceased  disregarded  the  order  and  did  not  run  his  train  slow 
over  the  dangerous  locality. 

When  testimony  offered  by  defendant  is  of  a  nature  to  defeat  the  plain- 
tiff^s  claim,  is  not  in  itself  improbable,  is  not  at  variance  with  any  proved 
or  admitted  facts,  or  with  ordinary  experience  and  comes  from  witnesses 
whose  candor  there  is  no  apparent  ground  for  doubting,  the  jury  is  not  at 
libeily  to  indulge  in  a  capricious  disbelief;  and  if  they  do  so  it  is  the  duty 
of  the  court  to  set  the  verdict  aside.  Where  the  proof  is  of  such  a  char- 
acter, the  court  may  refuse  to  submit  it  at  all,  and  direct  a  verdict  for 
defendant. 
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Argued  April  10, 1900.  Appeal,  No.  391,  Jan.  T.,  1899,  by 
defendant,  from  judgment  of  C.  P.  Luzerne  Co.,  Oct.  T.,  1896, 
No.  580,  on  verdict  for  plaintiff  in  case  of  Catharine  E.  Lonzer 
V.  Lehigh  Valley  Railroad  Company.  Before  Green,  C.  J., 
McCoLLUM,  Mitchell,  Dean  and  Fell,  J  J.    Reversed. 

Trespass  for  death  of  plaintiff's  husband.  Before  Ed- 
wards, J. 

At  the  trial  it  appeared  that  Michael  Lonzer,  plaintiff's  hus- 
band, was  killed  on  January  20,  1896,  while  working  as  a  loco- 
motive engineer  on  one  of  defendant's  trains.  The  accident 
occurred  near  Hazelton,  and  was  caused  by  a  subsidence  of  the 
track.  This  subsidence  was  due  to  the  sinking  of  the  land  over 
mine  workings  from  which  the  coal  had  been  removed.  Plain- 
tiff was  running  his  train  at  the  time  of  the  accident  at  the  rate 
of  about  twenty-five  miles  an  hour.  There  was  evidence  that 
three  weeks  prior  to  the  accident  a  notice  had  been  placed  on  the 
assistant  train  master's  bulletin  board  that,  "  All  tmins  will  run 
slow  between  Sugar  Loaf  Switch  and  South  Sugar  Loaf,  ac- 
count track  settling."  There  was  evidence  that  running  slow 
meant  eight  to  ten  miles  an  hour.  Deceased's  fireman  testified 
that  Lonzer  had  a  copy  of  the  order  in  his  possession,  and  had 
showed  it  to  the  witness.     The  coui-t  submitted  the  case  to  the 

jury- 
Verdict  and  judgment  for  plaintiff  for  13,000.     Defendant 

appealed. 

£rror  assiffned  was  in  submitting  the  case  to  the  jury. 

J.  B.  Woodward^  of  Wheaton  Darling  and  Woodward^  and 
ff.  W.  Palmer^  for  appellant. — Where  there  is  no  real  contro- 
versy as  to  the  facts  it  is  not  error  to  withdraw  the  case  from 
the  jury :  Gardner  v.  McLallen,  4  W.  N.  C.  435  ;  Holland  v. 
Kindregan,  155  Pa.  156  ;  Wells  v.  New  England  Mutual  Life 
Ins.  Co.,  191  Pa.  211. 

John  T.  Lenahan^  with  him  John  R.  Sharpless^  for  appellee. — 
The  matter  of  knowledge  on  the  part  of  the  deceased  was  prop- 
erly sulnnitted  as  a  question  of  fact  to  the  jury :  Northern 
Pacific  R-  R.  Co.  v.  Babcock,  154  U.  S.  190 ;  Hawley  v.  North- 
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em  Cent.  Ry.  Co.,  82  N.  Y.  370 ;  Patterson  v.  Pittsburg  &  Con- 
nellsviUe  R.  R.  Co.,  76  Pa.  389 ;  Penna.  R.  Co.  v.  Zink,  126 
Pa.  288. 

An  employee  who  continues  to  use  a  machine  which  he  knows 
to  be  dangerous  takes  upon  himself  the  risk  of  injury  there- 
from ;  but  this  rule  is  inapplicable  if  the  risk  does  not  threaten 
immediate  danger,  and  the  employee  continues  in  the  employ- 
ment in  pursuance  of  a  promise  of  the  employer  to  remedy  the 
defect :  Brownfield  v.  Hughes,  128  Pa.  194 ;  Penna.  &  N.  Y. 
Canal  &  R,  R.  Co.  v.  Mason,  109  Pa.  296 ;  Bennett  v.  Stand- 
ard Plate  Glass  Co.,  158  Pa.  120;  Denning  v.  Midvale  Steel 
Co.,  192  Pa.  182 ;  Kansas  City,  St.  Joseph  &  CouhcU  Bluffs 
R.  R.  Co.  V.  Flynn,  78  Mo.  195 ;  Whittaker  v.  Delaware  & 
Hudson  Canal  Co.,  126  N,  Y.  544 ;  Ford  v.  Fitchburg  R.  R. 
Co.,  110  Mass.  240 ;  Reed  v.  Burlington,  etc.,  Ry,  Co.,  72  Iowa, 
166. 

Opinion  by  Mr.  Justice  Mitchell,  July  11, 1900 : 

The  plaintiff's  husband  was  engineer  of  a  train  which  was 
derailed  by  a  subsidence  of  the  track,  and  he  was  killed.  The 
defense  was  his  own  contributory  negligence. 

It  appeared  by  the  undisputed  evidence  that  the  track  was 
laid  for  a  considerable  distance  over  mine  workings  from  which 
the  coal  had  been  removed ;  that  from  time  to  time  prior  to  the 
accident  there  had  been  cavings  in  of  the  surface  along  the  rail- 
road's right  of  way ;  that  the  road  was  known  to  be  in  an  unsafe 
condition  from  this  tenden<;y,  and  that  the  accident  resulting 
in  deceased's  death  arose  from  this  cause.  On  the  argument 
several  points  were  made  by  appellant  in  regard  to  deceased's 
contributory  negligence,  but  we  do  not  find  it  necessary  to  no- 
tice any  but  one. 

The  recognition  of  the  dangerous  condition  of  the  track  was 
such  that  the  company  had  begun  a  change  of  location,  and 
pending  the  completion  of  the  work  had  posted  a  notice  on  the 
bulletin  board  of  the  assistant  train  master's  oflBce  for  nearly 
three  weeks  before  the  accident  that  "All  trains  will  run  slow 
between  Sugar  Loaf  Switch  and  South  Sugar  Loaf,  account 
tmck  settling."  It  was  the  duty  of  deceased  to  examine  this 
bulletin  board  before  starting  and  at  the  end  of  each  run,  that 
is,  six  times  every  day  that  the  notice  was  up,  and  the  inference 
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is  irresistible  that  he  must  have  seen  it.  But  beyond  this  there 
is  the  positive  testimony  of  the  fireman  that  the  deceased  had 
a  copy  of  the  order  which  he  showed  to  witness.  There  was 
f  urtiier  evidence  that  running  slow  meant  eight  to  ten  miles 
an  hour,  and  that  at  that  speed  the  accident  would  not  have 
happened,  or  at  most  would  not  have  had  any  serious  results. 

It  is  true  that  an  effort  was  made  by  plaintiff  to'  show  that 
the  notice  was  not  posted  until  after  the  accident,  but  the  evi- 
dence could  hardly  be  said  to  amount  to  a  scintilla.  A  single 
witness,  the  engineer  of  a  shifting  engine,  was  called  to  this 
point  in  rebuttal,  but  his  testimony  cannot  fairly  be  said  to  go 
further  than  that  he  did  not  see  the  notice  until  after  the  acci- 
dent. 

It  is  further  said  that  the  testimony,  as  to  the  posting  of  the 
notice  and  the  deceased's  knowledge  of  it  was  by  witnesses  for 
the  defense  and  their  credibility  was  for  the  jury.  Such  cer- 
tainly is  the  general  rule.  The  jury  are  not  bound  to  believe 
every  story  that  a  witness  or  witnesses  are  willing  to  swear  to 
simply  because  no  other  witness  contradicts  it.  If  its  inherent 
improbability  or  irreconcilabQity  with  facts  shown  or  admitted 
are  such  that  it  does  not  command  their  assent,  the  jury  may 
disregard  it.  But  this  rule  is  founded  on  common  sense  and 
knowledge  of  human  nature,  and  must  be  limited  by  the  same 
standards.  When  the  testimony  is  not  in  itself  improbable,  is 
not  at  variance  with  any  proved  or  admitted  facts,  or  with  or- 
dinary experience,  and  comes  from  witnesses  whose  candor  there 
is  no  apparent  ground  for  doubting,  the  jury  is  not  at  liberty 
to  indulge  in  a  capricious  disbelief.  If  they  do  so,  it  is  the  duty 
of  the  court  to  set  the  verdict  aside.  Such  cases  are  excep- 
tional, but  this  is  one  of  them.  The  fact  that  the  notice  was 
there  for  three  weeks  in  a  place  where  it  was  the  daily  duty  of 
the  deceased  to  look,  was  not  denied  except  inferentially  by  one 
witness ;  the  coemployees  of  the  deceased  saw  it,  and  when  the 
fireman  testified  that  the  deceased  had  shown  him  a  copy  of  it, 
he  merely  added  positive  testimony  to  what  was  already  an  irre- 
sistible inference  from  facts  previously  proved.  The  verdict 
should  have  been  set  aside  as  in  direct  disregard  of  the  evidence, 
and  where  that  is  the  case,  the  court  may  refuse  to  submit  it 
at  all  and  direct  a  verdict  accordingly:  Holland  v.  Kindregan, 
155  Pa.  156, 
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On  a  review  of  the  whole  evidence  the  facts  are  practically 
undisputed  and  from  them  it  clearly  appears  that  Lonzer's  death 
was  the  direct  and  proximate  result  of  his  voluntary  disregard 
of  an  order  of  the  appellant  made  specially  to  avoid  the  very 
danger  from  which  the  accident  resulted.  Under  such  circumr 
stances  there  could  be  no  recovery  by  him  or  by  anybody  claim- 
ing through  him. 

Judgment  reversed. 
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Knisely  v.  Cotterel.     Wood  v.  Vara. 

Taaaiion—MercnrUile  license  tax— Constitutional  law — Act  of  May  2, 
1899,  P.  L.  184. 

The  act  of  May  2.  1899,  to  provide  revenue  by  imposing  a  mercantile 
license  tax  *'  on  vendors  of  or  dealers  in  goods,"  is  a  revenue  act  and  in- 
volves no  questions  under  the  police  power. 

The  act  of  May  2,  1899,  is  not  a  tax  upon  propeity  but  upon  the  busi- 
ness of  vending  merchandise,  and  the  act  does  not  violate  section  1  of 
article  9  of  the  constitution,  requiring  that  **  all  taxes  shall  be  uniform 
upon  the  same  class  of  subjects  within  the  territorial  limits  of  the  author- 
ity levying  the  tax,  and  shall  be  levied  and  collected  under  general  laws." 

It  seems  that  even  if  the  tax  imposed  by  the  act  was  a  tax  upon  prop- 
erty directly,  it  could  be  sustained  as  a  classification  according  to  the  use 
and  purposes  for  which  the  property  was  held. 

The  classification  of  vendoi-s  into  wholesale  and  retail,  and  the  sub- 
classification  of  dealei*s  at  an  exchange  or  board  of  trade,  is  legitimate 
classification,  inasmuch  as  it  is  based  on  the  differences  in  the  manner  of 
transacting  business. 

The  act  of  May  2,  1899,  is  **  a  general  law  "  within  the  meaning  of  the 
constitution,  notwithstanding  that  it  provides  for  a  difference  in  the  num- 
ber and  mode  of  appointment  of  the  appraisers  in  the  counties  generally, 
and  in  cities  of  the  first  class. 

All  the  provisions  relating  to  the  tax  itself,  the  classes  of  persons  sub- 
ject to  it,  and  its  amount  in  each  case,  the  mode  of  assessment  and  the 
duties  of  assessors,  in  relation  to  it,  and  the  right  of  ultimate  appeal  by 
the  citizen  to  the  court,  are  uniform  and  presciibed  by  a  general  law  ap- 
plicable alike  all  over  the  state.  The  sole  variations  are  in  the  number 
and  mode  of  appointment  of  the  appraisei^s.  The  generality  of  the  law 
is  not  destroyed  by  such  slight  differences  in  its  machinery  of  application. 

The  act  of  M*ay  2,  1899,  does  not  violate  the  prohibition  in  section  7  of 
article  3  of  the  constitution  against  local  or  special  laws  *'  regulating  the 
affairs  of  counties,  cities,"  etc.,  or  **  prescribing  the  powers  and  daties  of 
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officers  in  counties,  cities,^^  etc.  The  **  affairs  ^^  which  are  regulated  are 
not  the  affairs  of  the  city  but  of  the  state. 

The  constitutional  prohibition  against  local  laws  prescribing  the  powers 
and  duties  of  officers  iu  counties  and  cities,  relates  to  the  duties  of  such 
officers  in  their  municipal  capacity.  There  is  no  prohibition  to  the  state 
to  impose  additional  duties  to  itself  on  city  officera  viitute  officii.  The 
state  may  appoint  its  own  agent  to  collect  its  own  tax,  even  though  such 
agent  be  also  for  other  purposes  a  municipal  officer,  and  his  duties  as 
state  agent  will  not  necessarily  blend  or  become  part  of  his  duties  as  a 
city  officer. 

The  10th  section  of  the  act  of  May  2,  1899,  providing  that  the  rate  of 
commissions,  mileage,  etc.,  shall  remain  the  same  as  now  fixed  by  exist- 
ing law  does  not  offend  against  section  6  of  aiticle  3  of  the  constitution, 
which  requires  all  laws  revived,  amended,  or  the  provisions  thereof  ex- 
tended or  conferred,  shall  be  re-enacted  at  length. 

The  act  of  May  2, 1899,  does  not  invade  the  individual  liberfy  of  a  citi- 
zen nor  contravene  the  bill  of  lights  of  the  constitution  of  Pennsylvania, 
or  the  fourth,  fifth  and  fourteenth  amendments  of  the  constitution  of  the 
United  States. 

The  fouiteenth  amendment  was  not  intended  to  compel  the  state  to 
adopt  an  ii*on  rule  of  equal  taxation. 

Argued  May  29,  1900.  Appeal,  No.  18,  May  T.,  1900,  by 
defendant,  from  judgment  of  C.  P.  Dauphin  Co.,  No.  91,  Com- 
monwealth Docket,  1900,  on  case  stated  in  the  case  of  A.  G, 
Knisely,  Treasurer  of  the  County  of  Dauphin,  for  the  use  of 
the  Conmionwealth  of  Pennsylvania,  v.  David  W.  Cotterel. 
Before  Green,  C.  J.,  McCollum,  Mitchell,  Dean,  Fell, 
Brown  and  Mestrezat,  JJ.    Affirmed. 

Argued  May  29, 1900.  Appeal,  No.  182,  Jan.  T,,  1900,  by 
plaintiff,  from  decree  of  C.  P.  No.  2,  Phila.  Co.,  March  T.,  1900, 
No.  475,  refusing  preliminary  injunction  in  case  of  Edward  R. 
Wood  et  al.  v.  William  S.  Vare  et  al.  Before  Green,  C.  J., 
McCollum,  Mitchell,  Dean,  Fell,  Brown  and  Mestre- 
zat, JJ.    AflSrmed. 

Case  stated  and  bill  in  equity  to  determine  the  constitution- 
ality of  the  mercantile  license  tax  act  of  May  2, 1899. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court,  and 
by  the  opinion  of  Simonton,  P.  J.,  in  No.  18,  May  term,  1900, 
which  was  as  follows : 

This  is  a  case  stated  in  which  the  parties  agree  that  defend- 
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ant  is  a  retail  vendor  or  dealer,  subject  to  the  mercantile  license 
tax  imposed  on  vendoi's  and  dealers  in  goods,  wares  and  mer- 
chandise by  the  Act  of  May  2, 1€99,  P.  L.  184,  and  that  every- 
thing prescribed  by  the  act  has  been  done  to  fix  his  liability  to 
a  tax  of  f  18.40,  for  which  amount  it  is  agreed  that  judgment 
shall  be  entered  against  him  if  the  court  be  of  opinion  that  the 
act  is  constitutional,  otherwise  judgment  to  be  entered  in  his 
favor. 

The  act  in  question  is  entitled,  "  An  act  to  provide  revenue 
by  imposing  a  mercantile  license  tax  on  vendors  of  or  dealers 
in  goods,  wares  and  merchandise  and  providing  for  the  collec- 
tion of  said  tax ; "  and  section  1  enacts  "  that  from  and  after 
the  passage  of  this  act  each  retail  vendor  of  or  retail  dealer  in 
goods,  wares  and  merchandise  shall  pay  an  annual  mercantile 
license  tax  of  one  mill  additional  on  each  dollar  of  the  whole 
volume,  gross,  of  business  transacted  annually.  Each  whole- 
sale vendor  of  or  wholesale  dealer  in  goods,  wares  and  mer- 
chandise shall  pay  an  annual  mercantile  license  tax  of  #3.00, 
and  all  persons  so  engaged  shall  pay  one  half  mill  additional  on 
each  dollar  of  the  whole  volume,  gross,  of  business  transacted 
annually.  Each  dealer  in  or  vendor  of  goods,  wares  and  mer- 
chandise at  any  exchange  or  board  of  trade  shall  pay  a  mercan- 
tile license  tax  of  twenty-five  cents  on  each  thousand  dollars' 
worth,  gross,  of  goods  so  sold."  The  2d  section  defines  the 
terms  "  wholesale  dealer  "  and  "  retail  dealer." 

Defendant's  principal  objection  to  the  act  is  that  as  the 
1st  section  taxes  retailers  at  a  different  and  higher  rate  than 
wholesalers  it  is  repugnant  to  section  1,  article  9  of  the  con- 
stitution, which  ordains  that  "  all  taxes  shall  be  uniform  upon 
the  same  class  of  subjects  within  the  territorial  limits  of  the 
authority  levying  the  tax  and  shall  be  levied  and  collected  under 
general  laws." 

We  think  it  important  at  the  outset  to  determine  what  is  the 
subject  of  the  tax.  It  is  called  in  the  title  and  in  the  several 
sections  a  "  mercantile  license  tax,"  a  **  mercantile  tax  "  and  a 
"  license  tax."  The  title  declares  that  the  purpose  of  the  act 
is  to  provide  revenue.  The  retailer  is  to  pay  one  mill  and  the 
wholesaler  one  half  mill  on  each  dollar  of  the  whole  volume, 
gross,  of  business  transacted  annually.  It  seems  to  have  been 
considered  in  WUliamsport  v.  Wenner,  172  Pa.  173,  thata  license 
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tax  to  be  paid  by  defendant,  graduated  by  the  amount  of  his  an- 
nual sales,  was  ''  a  tax  on  the  defendant's  property  estimated  by 
the  volume  of  his  annual  sales."  But  the  case  did  not  require 
a  determination  of  this  point,  and  we  venture  to  think  that  if  it 
had  been  carefully  considered  the  tax  would  have  been  found  to 
be  on  the  business  measured  by  the  amount  transacted.  Mani- 
festly a  tax  levied  on  the  property  generally  of  all  the  merchants 
in  a  city  estimated  by  the  amount  of  their  annual  sales  in  their 
business  could  not  be  *'  uniform  on  the  same  class  of  subjects." 
But  if  the  class  of  subjects  is  their  sales  or  business,  such  a  tax 
would  be  uniform.  By  this  act  the  amount  of  a  retailer's  tax  is 
to  be  "  one  mill  on  each  dollar  of  the  whole  volume,  gross,  of  busi- 
ness transacted  annually."  The  volume  of  business  measured 
in  dollars  fixes  the  amount  of  the  tax,  and  this  seems  to  deter- 
mine that  it  is  a  tax  on  the  business  and  not  on  the  property 
of  the  vendor  or  dealer.  It  certainly  is  not  a  tax  on  his  prop- 
erty generally,  for  it  need  not  appear  whether  he  owns  any 
property  or  not,  neither  can  it  be  a  tax  on  the  money  invested, 
for  manifestly  his  gross  sales  will  not  measure  or  determine  the 
amount  of  money  invested  during  or  at  the  end  of  the  year. 

In  Reading  R.  R,  Co.  v.  Penna.,  15  Wall.  284,  a  tax  on  the 
gross  receipts  of  a  railroad  company  derived  from  interstate 
transportation,  which  had  been  decided  in  this  court.by  the  late 
President  Judge  Pbaeson  to  be  unconstitutional,  because  a 
tax  on  interstate  commerce  and  business,  was,  reversing  the 
court  below,  decided  by  the  Supreme  Court  of  Pennsylvania 
and  the  Supreme  Court  of  the  United  States  to  be  a  tax  on  the 
property  of  the  company.  But  later,  in  a  similar  case  also  from 
this  court,  the  above  decision  was  overruled  and  the  decision 
of  Judge  Pearson  that  the  tax  was  on  the  business  was  af- 
firmed :  Philadelphia  and  Southern  Steamship  Co.  v.  Pennsyl- 
vania, 122  U.  S.  327. 

In  Kittanning  Coal  Co.  v.  Commonwealth,  79  Pa.  100,  a  tax 
'♦at  the  rate  of  three  cents  upon  each  and  every  ton  of  2,240 
pounds  of  coal  mined  or  purchased "  by  coal  companies  was 
decided  to  be  a  tax,  not  on  the  coal  mined,  but  on  the  franchise 
or  right  of  the  company  to  mine  measured  by  the  amount  of 
its  business. 

In  Philadelphia  Contributionship  for  Insurance,  etc.,  v.  Com- 
monwealth, 98  Pa.  48,  the  tax  imposed  by  section  10  of  the  Act 
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of  June  7, 1879,  P.  L.  118,  of  three  per  cent  upon  the  annual 
net  earnings  or  income  of  the  corporations  therein  mentioned, 
was  decided  to  be  a  tax,  not  on  the  money  and  receipts  of  such 
coiporations  but  on  their  franchises,  the  amount  of  the  net  earn- 
ings or  income  being  used  simply  as  a  measure  of  the  amount 
of  the  tax.  Mr.  Justice  Stebeett,  delivering  the  opinion  of 
the  court,  said :  "  There  is  an  obvious  difference  between  a  di- 
rect tax  on  the  property  of  a  corporation  and  a  franchise  tax, 
measured  by  its  earnings,  which,  proximately  at  least,  represent 
either  the  value  of  the  franchise  granted  or  the  extent  of  its 
exercise.  The  distinction  has  been  repeatedly  i-ecognized  by 
both  federal  and  state  courts."  The  doctrine  of  this  case  was 
reaffirmed  and  applied  in  Com.  v.  Lake  Shore,  etc.,  R.  R.  Co., 
150  Pa.  234,  where  it  was  decided  that  a  tax  on  net  earnings 
or  income  of  trust  companies,  under  section  27  of  the  act  of 
June  1, 1889,  was  a  tax,  not  on  property,  but  on  the  franchises 
of  the  companies.  In  Society  for  Savings  v.  Coite,  6  Wall.  694, 
where  certain  corporations  were  required  to  pay  annually  a  tax 
equal  to  three  fourths  of  one  per  cent  on  the  total  amount  of 
their  deposits,  it  was  held  that  this  was  a  valid  franchise  tax, 
and  not  a  tax  on  property,  and  in  Provident  Institution  v.  Mass., 
6  Wall.  611,  the  same  doctrine  was  declared. 

On  the  analogy  of  these  and  many  like  cases  that  might  be 
cited,  we  are  of  opinion  that  the  tax  in  question  here  is  a  tax, 
not  on  the  property  of  the  dealers  or  vendors,  but  on  their  busi- 
ness transacted  during  the  preceding  year  measured  by  its  vol- 
ume in  dollars. 

This  brings  us  to  the  question  of  classification;  and  the 
question  is,  whether  the  business  of  vendors  or  dealers  of  g^oods, 
wares  and  merchandise  may  be  classified  into  the  business  of 
retail  dealers,  and  the  business  of  wholesale  dealers.  If  the 
classification  be  legal  the  taxes  are  uniform  on  the  same  class ; 
for,  as  was  said  by  Chief  Justice  Agnbw  in  Kittanning  Coal 
Co.  V.  Commonwealth,  supra,  "  by  classification  inequality  be- 
tween persons,  natural  or  artificial,  can  be  avoided.  It  is  clear, 
therefore,  that  the  moment  we  concede  the  power  to  classify, 
we  have  disposed  of  the  question  of  uniformity,  for  then  all  that 
is  required  by  the  constitution  is  uniformity  of  taxes  among 
the  members  of  the  class.  Now  the  power  to  classify  is  not 
only  retained  in  clear  language,  but  was  held  by  the  court  to  be 
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continued  in  the  case  of  Kitty  Roup  v.  The  City  of  Pittsburg, 
81*  Pa.  211.  This  power  was  possessed  under  the  constitution 
of  1790,  had  been  exercised  in  numerous  laws,  and  existed  when 
the  new  constitution  was  framed  and  adopted."  And  citing 
Kitty  Roup's  case,  Mr.  Justice  Clark  said  in  Com.  v.  Dela- 
ware Division  Canal  Co.,  123  Pa.  623:  "The  moment  we  con- 
cede the  power  to  classify  we  have  disposed  of  the  question  of 
uniformity,  for  then  all  that  is  required  by  the  constitution  is 
that  the  taxes  shall  be  uniform  upon  the  members  of  a  class. 
Classification  for  purposes  of  taxation,  as  a  general  rule,  is  a 
matter  for  the  legislature ;  it  is  the  uniformity  of  taxation,  ac- 
cording to  that  classification,  which  is  for  the  courts." 

The  legality  of  classification  for  purposes  of  taxation  has 
always  been  recognized.  Speaking  before  the  adoption  of  the 
present  constitution,  Mr.  Justice  Sharswood  said,  in  Durach's 
Appeal,  62  Pa.  494 :  "  In  the  legitimate  exercise  of  the  power 
of  taxation,  persons  and  things  always  have  been  and  may  con- 
stitutionally be  classified.  No  one  has  ever  denied  this  propo- 
sition. To  hold  otherwise  would  logically  require  that  all  the 
subjects  of  taxation,  as  well  persons  as  things,  sliould  be  as- 
sessed, and  an  equal  rate  laid  ad  valorem.  Practically  no  more 
unequal  system  could  be  contrived." 

The  power  to  classify  has  been  freely  exercised  under  the 
present  constitution.  In  Kittanning  Coal  Co.  v.  Com.,  supra, 
it  was  held  legal  to  form  for  taxation  a  class  of  corporations 
having  the  right  to  mine,  purchase  or  sell  coal.  The  subject 
of  classification  is  there  fully  discussed,  and  the  conclusion 
is  reached  that  without  the  power  to  classify  taxation  could 
not  be  made  uniform.  There  is  also  a  very  full  discussion  of 
the  subject  in  Com.  v.  Delaware  Division  Canal  Co.,  supra, 
where  it  is  said  that  "the  power  to  impose  taxes  for  the  sup- 
port of  the  government,  subject  to  the  limitations  of  the  con- 
stitution, still  belongs  to  the  legislature ;  the  selection  of  the 
subjects,  their  classification,  and  the  methods  of  collection  are 
purely  legislative  matters.  When  the  action  of  the  legislature, 
with  respect  to  these  mattera,  is  not  repugnant  to  the  consti- 
tution, it  would  certainly  be  a  case  of  the  grossest  inequality, 
which  would  call  for  the  intervention  of  the  courts :  Kelley  v. 
City  of  Pittsburg,  85  Pa.  170.  It  may  be  conceded,  however, 
that  classification  should  be  made  according  to  some  reasonable. 
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practical  rule,  dmwii  from  experience,  which  would  prevent  a 
gross  inequality  in  the  burdens  of  taxation,"  Many  instances 
of  classification  are  given  by  Mr.  Justice  Claek,  writing  the 
opinion  in  this  case,  and  among  others  he  says :  "  Some  classes 
of  corporations  are  taxed  upon  net  earnings  or  income ;  others 
upon  capital  stock,  the  value  thereof  to  be  asceitained  by  their 
annual  dividends  or  in  a  certain  event  upon  the  actual  value 
of  their  shares  ;  others  upon  their  gross  receipts ;  insurance  com- 
panies upon  the  gross  amount  of  their  premiums ;  coal  and  min- 
ing companies  at  a  specific  sum  for  every  ton  of  coal  mined,"  etc. 

In  Com.  V.  Edison  Electric  Light  Co.,  145  Pa.  131,  manu- 
facturing corporations  were,  for  the  purpose  of  taxation,  divided 
by  the  Supreme  Court  into  two  classes.  And  in  Com.  v.  Sharon 
Coal  Company,  164  Pa.  804,  the  court  says :  *'  It  has  been  set- 
tled that  the  legislature  can,  without  making  the  revenue  statute 
obnoxious  to  the  constitution,  classify  corporations  for  purposes 
of  taxation ;  may  sever  a  small  class  from  a  larger  one ;  might 
subject  one  class  to  taxation,  and  leave  others  untaxed :  Com- 
monwealth V.  Germania  Brewing  Co.,  145  Pa.  85,  and  the  cases 
there  cited.  .  .  ,  And  in  Commonwealth  v.  Delaware  Division 
Canal  Co.,  it  was  decided  that  a  different  basis  of  taxation  may 
be  adopted  on  mortgages  and  loans  held  by  individuals  and 
those  held  by  corporations."  In  the  Brewing  Company  case,  it 
was  decided  tliAt  corporations  manufacturing  intoxicating  liquor 
or  illuminating  gas  might  be  legally  taxed  as  one  class,  while 
other  manufacturing  corporations  were  exempt  from  taxation. 
In  this  case  a  very  full  discussion  of  the  subject  of  classification 
will  be  found  in  the  opinion  of  the  court  below  by  Judge  Mc- 
Pherson,  on  which  the  judgment  was  affirmed  by  the  Supreme 
Court.  The  subject  is  also  discussed  and  elaborated  in  Com- 
monwealth v.  Delaware  Division  Canal  Co.,  supra,  in  the  opin- 
ion of  Mr.  Justice  Clark,  to  which  we  refer. 

In  Williamsport  v.  Brown,  84  Pa.  438,  the  division  of  real 
estate  in  one  ward  of  a  city  into  three  classes  for  the  purposes 
of  taxation  was  upheld,  the  court  saying :  "  The  power  to  classify 
the  subjects  of  taxation  still  remains  under  the  new  constitu- 
tion :  Kittanning  Coal  Co.  v.  Com.,  79  Pa.  100."  In  Pittsburg 
v.  Coyle,  165  Pa.  61,  it  was  decided  that  where  a  municipality 
has  the  power  to  impose  a  tax  on  brokers,  it  may  tax  merchan- 
dise brokera  and  real  estate  brokers  without  taxing  other  classes 
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of  brokers,  and  such  a  tax  does  not  violate  the  constitutional 
provision  that  taxation  shall  be  uniform.  In  this  case  Mr.  Jus- 
tice Green,  delivering  the  opinion,  refers  to  and  quotes  from 
"the  very  able  opinion  by  Judge  McPherson  of  Dauphlin 
common  pleas,  in  the  case  of  Commonwealth  v.  Germania  Brew- 
ing Co.,  145  Pa.  83,"  with  approval  of  the  principles  of  classifi- 
cation there  laid  down. 

In  the  light  of  these  examples  of  valid  classification,  we  do 
not  see  how  it  can  be  doubted  that  vendors  or  dealers  in  goods, 
wares  and  merchandise  can  legally  be  classified  into  wholesalera 
and  retailers,  or  that  wholesaling  can  be  taxed  at  one  rate  and 
retailing  at  another.  It  is  reasonable  to  presume  that  whole- 
salers sell  in  larger  quantities  at  smaller  profit  in  proportion  to 
the  amount  of  capital  involved,  and  that  therefore  a  smaller  tax 
rate  on  the  gross  amount  of  their  sales  brings  to  the  state  a 
relative  proportion  of  their  actual  profits.  We  have  not  been 
referred  to,  and  we  do  not  know,  of  any  case  in  which  classifica- 
tion for  purposes  of  taxation  has  been  decided  unconstitutional; 
we  have  a  number  of  cases,  beginning  with  In  re  Washington 
Avenue,  69  Pa.  352,  in  which  failure  to  classify  has  led  to  un- 
constitutional taxation. 

The  last  sentence  of  the  1st  section  seems  to  introduce  a 
third  class  composed  of  certain  members  of  the  two  principal 
classes.  We  do  not  stop  to  consider  whether  this  is  a  legal 
class  or  not.  The  two  classes  include  all  dealers  or  vendors, 
and  if  the  subclass  cannot  stand  this  sentence  becomes  inopera- 
tive without  invalidating  the  rest  of  the  act. 

It  is  also  argued  that  the  act  is  unconstitutional  and  void  be- 
cause by  section  3  mercantile  appraisers  in  cities  of  the  first 
class  are  to  be  appointed  by  the  auditor  general  and  treasurer 
of  the  city  for  three  years,  when  in  all  the  other  counties  of  the 
state  they  are  to  be  appointed  by  the  county  commissioners.  It 
is  claimed  because  of  this  that  the  tax  is  not  levied  and  collected 
by  general  laws.  We  do  not  consider  it  necessary  to  discuss 
this  point  at  length.  If  it  be  well  taken,  the  whole  system  of 
state  taxation  of  personal  property  is  void.  The  general  rev- 
enue acts  of  1889  and  1891,  under  which  millions  of  tax  on  per- 
sonal property  are  annually  collected,  provide  that  in  cities  co- 
extensive with  counties,  tlie  duties  in  relation  to  those  taxes, 
which  in  the  other  counties  of  the  state  are  to  be  performed  by 
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the  county  commissioners,  are  to  be  performed  by  the  board  of 
revision  of  taxes.  Section  3  of  this  act  is  the  same  as  section  3 
of  the  Act  of  April  20,  1887,  P.  L.  60,  relating  to  appointment 
of  mercantile  appraisers.  The  duties  of  mercantile  appraisers 
as  well  as  the  subjects  and  rate  of  taxation  are  the  same  in  all 
the  counties  of  the  state,  and  the  fact  that  the  number  of  ap- 
pmisers  and  term  of  their  office  and  the  appointing  power  differ 
in  Philadelphia  county  from  the  other  counties  in  the  state  does 
not,  in  our  opinion,  tend  in  the  slightest  degree  to  destroy  uni- 
formity in  the  taxation  or  to  make  the  taxation  act  either  local 
or  special.  It  is  drawn  in  this  respect  on  the  same  lines  as  prior 
mercantile  tax  acts  and  as  the  general  revenue  acts  taxing  per- 
sonal property,  and  is  a  general  law. 

It  is  also  contended  that  section  10  of  the  act,  which  pro- 
vides that  the  commissions  and  fees  of  treasurers  and  the  fees 
and  mileage  of  appraisers  '*  shall  be  and  remain  as  provided  in 
the  acts  of  assembly  now  in  existence,"  is  repugnant  to  section  6i 
article  3  of  the  constitution,  which  pix>vides  that  "  no  law  shall 
be  revived,  amended  or  tlie  provisions  thereof  extended  or  con- 
ferred by  reference  to  its  title  only."  We  are  unable  to  see 
any  force  in  this  objection.  The  section  does  not  revive,  amend 
or  extend  the  provisions  of  any  former  act.  The  laws  referred 
to  in  section  10  are  "  existing  laws,"  and  therefore  they  are  not 
"  revived."  The  mattei-s  to  which  they  relate  are  to  '*  remain 
the  same  as  now  fixed  "  by  the  laws,  therefore  they  are  not 
"amended."  They  all  relate  to  the  imposition  and  collection 
of  a  mercantile  tax,  therefore,  their  provisions  are  not  "ex- 
tended." The  laws  referred  to  simply  remain  as  parts  of  a  gen- 
eral system,  all  of  which  not  inconsistent  with  the  later  acts  are 
not  repealed  by  it :  Clearfield  County  v.  Cameron  Township 
Poor  District,  135  Pa.  86.  If  section  10  were  unconstitutional, 
it  would  simply  drop  out  of  the  act  without  materially  affect- 
ing its  operation. 

It  is  also  argued  that  sections  4  and  6  of  the  act,  which  au- 
thorized the  auditor  general  to  prepare  proper  blanks,  upon 
which  dealers  are  required  to  make  return  of  the  amount  of 
their  sales  and  authorize  him  on  refusal  to  make  returns  to 
examine  their  books  and  papens  in  order  to  ascertain  the  amou^ 
of  their  sales,  are  repugnant  to  the  9th  and  lOthflcetions  of  arti- 
cle 1  of  the  constitution  of  Pennsylvania  and  to  the  fourth  and 
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fifth  amendments  and  the  1st  section  of  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States.  This  objection 
seems  to  be  somewhat  belated.  All  the  powera  conferred  by 
these  sections  and  other  powers — from  the  point  of  view  of  the 
defendant — still  more  objectionable  have  been  vested  in  the 
auditor  general  of  Pennsylvania  at  all  times  since  the  passage 
of  the  act  of  1811,  relating  to  the  settlement  of  public  accounts : 
5  Sm.  Laws,  228 ;  2  Brightly's  Purdon  (12th  ed.),  p.  1743. 
This  act  and  its  several  supplements  and  the  successive  revenue 
acts  imposing  taxes  on  individuals  and  corporations  have  con- 
tinuously conferred  on  the  auditor  general  authority  to  prepare 
blanks,  to  be  filled  up  and  sworn  to  by  individual  taxables  and 
officers  of  taxable  corporations,  and  hundreds  of  millions  of  dol- 
lars of  taxes  have  been  assessed  and  collected  on  such  returns ; 
and  the  act  of  1811  authorizes  the  auditor  general  to  imprison 
for  contempt  persons  failing  to  furnish  him  the  information 
demanded.  See  Commonwealth  v.  Edgei-ton  Coal  Co.,  164  Pa. 
303.  We  do  not  therefore  feel  called  upon  to  enter  into  a  dis- 
cussion of  the  constitutionality  of  these  sections. 

After  a  full  and  careful  consideration  of  all  the  objections  to 
.the  constitutionality  of  the  act,  and  the  arguments  of  the  learned 
counsel  in  support  of  the  objections,  we  are  not  convinced  that 
it  is  in  any  of  its  provisions  repugnant  to  the  state  or  federal 
constitution.  Judgment  is  therefore  directed  to  be  entered  in 
favor  of  plaintiff  against  defendant  for  ^18.40. 

Err(yr  assigned  in  No.  18,  May  term,  1900,  was  judgment  for 
plaintiff  on  case  stated. 

Urror  assigned  in  No.  182,  January  term,  1900,  was  decree  re- 
fusing preliminary  injunction. 

Lyman  D.  Oilhert^  for  appellant  in  No.  18,  May  term,  1900. 
— The  act  of  assembly  taxes  the  property  of  the  appellant,  and 
is  unconstitutional,  because  it  is  in  violation  of  section  1,  ar- 
ticle 9  of  the  constitution  of  Pennsylvania  :  AUentown  v. 
Gross,  132  Pa.  319;  Williamsport  v.  Wenner,  172  Pa.  173. 

When  the  legislature  never  intended  to  exempt  dealers  or 
vendors  of  goods,  wares  or  merchandise  at  any  exchange  or 
board  of  trade  from  taxation,  but  to  tax  them,  and  to  tax  them 
as  a  separate  class,  any  judicial  effort  to  desti*oy  that  class  and 
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make  its  members  part  of  another  class,  to  which  the  legislature 
did  not  intend  them  to  belong,  and  to  tax  them  at  a  rate  that 
the  legislature  never  sanctioned,  is  an  exercise  of  legislative 
and  not  judicial  power,  and  cannot  be  sustained:  ConL  v. 
Potts,  79  Pa.  164;  Philadelphia  v.  Barber,  160  Pa.  123;  War- 
ren  v.  Charlestown,  2  Gray  (Mass.),  84 ;  Kittanning  Coal  Co. 
V.  Com.,  79  Pa.  100 ;  Wheeler  v.  Philadelphia,  77  Pa.  338. 

That  the  exclusion  of  the  merchandise  vendors  of  the  city  of 
Philadelpliia  from  the  provisions  of  this  statute  makes  the  act 
in  question  a  local  law,  is  declared  in  the  following  decisions : 
Morrison  v.  Bachert,  112  Pa.  322 ;  Weinman  v.  Wilkinsburg, 
etc..  Pass.  Ry.  Co.,  118  Pa.  192;  Ayars's  Appeal,  122  Pa.  266; 
Opening  of  Ruan  Street,  132  Pa.  257 ;  Paving  of  Wyoming 
Street,  137  Pa.  494 ;  Pittsburg's  Petition,  138  Pa.  401-435 ; 
City  of  Scranton  v.  Whyte,  148  Pa.  419 ;  Safe  Deposit  & 
Trust  Co.  V.  Fricke,  162  P^.  233  ;  Philadelphia  v.  West- 
minster  Cemetery  Co.,  162  Pa.  106;  Chalfant  v.  Edwards,  173 
Pa.  246. 

The  act  of  assembly  of  May  2,  1899,  is  unconstitutional  be- 
cause it  is  in  violation  of  the  7th  section  of  article  3  of  the 
constitution :  Morrison  v.  Bachert,  112  Pa.  321 ;  Wheeler  v.  ^ 
Philadelphia,  77  Pa.  338;  Opening  of  Ruan  Street,  132  Pa.* 
257;  Paving  of  Wyoming  Street,  137  Pa.  494;  Morrison  v. 
Bachert,  112  Pa.  322 ;  Weinman  v.  Wilkinsburg,  etc.,  Pass. 
Ry.  Co.,  118  Pa.  192;  Ayars's  Appeal,  122  Pa.  266;  Pitts- 
burg's Petition,  138  Pa.  401-436 ;  City  of  Scranton  v.  Whyte, 
148  Pa.  419 ;  Safe  Deposit  &  Trust  Co.  v.  Fricke,  162  Pa.  233 ; 
Philadelphia  v.  Westminster  Cemetery  Co.,  162  Pa.  106 ;  Chal- 
fant V.  Edwards,  173  Pa.  246. 

Alexander  Simpson^  Jr.^  and  M.  Hampton  Toddy  for  appellants 
in  No.  182,  Januaiy  term,  1900. — The  act  provides  one  system 
for  assessing  and  collecting  mercantile  license  tax  within  cities 
of  the  first  class  and  another  system  for  the  counties  composing 
the  rest  of  the  state.  This  is  local  legislation :  Davis  v.  Clark, 
106  Pa.  377 ;  Paving  of  Wyoming  Street,  137  Pa.  494;  Scran- 
ton  School  District's  App.,  113  Pa.  176 ;  Scranton  v.  Silkman, 
113  Pa.  191 ;  Weinman  v.  Wilkinsburg,  etc.,  Pass.  Ry.  Co., 
118  Pa.  192 ;  Chalfant  v.  Edwards,  173  Pa,  246 ;  Ayars's  App., 
122  Pa.  266. 
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The  act  is  unconstitutional  because  it  discriminates  in  favor 
of  dealers  or  vendors  at  any  exchange  or  board  of  trade  as  against 
dealers  or  vendors  who  conduct  the  same  business  elsewhere, 
and  in  this  particular  violates  article  9,  section  1  of  the  con- 
stitution of  this  commonwealth,  and  the  fourteenth  amendment, 
section  1  of  the  constitution  of  the  United  States :  Oil  City  v. 
Oil  City  Trust  Co.,  161  Pa.  464 ;  Chaddock  v.  Day,  4  Lawyers' 
Rep.  Ann.  809;  Loftin  v.  Citizens'  Nat.  Bank,  86  Ind.  346; 
Williams  v.  Cammack,  27  Miss.  210 ;  Amer.  Union  Express  Co. 
V.  City  of  St.  Joseph,  66  Mo.  676 ;  Hale  v.  City  of  Kenoslia,  29 
Wis.  699 ;  Norris  v.  City  of  Waco,  67  Texas,  635 ;  Youngblood 
V.  Sexton,  32  Mich.  406  ;  Commissioners  of  Ottawa  Co.  v.  Nel- 
son, 19  Kan.  234 ;  State  v.  Rolle,  30  La.  Ann.  991 ;  New  Or- 
leans V.Davidson,  30  La.  Ann.  655;  Weeks  v.  Milwaukee,  10 
Wis.  242 ;  Banger's  App.,  109  Pa.  79 ;  Cope's  Est.,  191  Pa.  21 ; 
Knisely  v.  Cotterel,  3  Dauphin  Co.  120. 

The  provisions  of  the  act,  in  so  far  as  they  authorize  the 
county  treasurer  to  issue  subpoenas  and  attachments  to  compel 
the  attendance  of  citizens  and  the  production  of  private  books 
and  papers,  are  contrary  to  article  1,  section  9  of  the  constitu- 
tion of  the  commonwealth,  and  to  the  fourth  and  fifth  amend- 
ment to  the  constitution  of  the  United  States :  Boyd  v.  United 
States,  116  U.  S.  616 ;  Horstman  v.  Kaufman,  97  Pa.  147 ; 
Counselman  v.  Hitchcock,  142  U.  S.  647. 

The  act  offends  against  article  3,  section  6  of  the  constitu- 
tion :  Donohugh  v.  Roberts,  11  W.  N.  C.  186 ;  Barrett's  App., 
116  Pa.  486 ;  Titusville  Iron  Works  v.  Keystone  Oil  Co.,  122 
Pa.  627 ;  Perkms  v.  Phila.,  166  Pa.  664. 

John  P.  Mkiriy  attorney  general,  and  M.  E.  Olmstead^  with 
them  Frederic  W.  FleitZj  deputy  attorney  general,  A.  T.  Freed- 
ley  and  A.  C.  Stamm^  for  appellees. — The  act  of  May  2,  1899, 
is  not  prohibited  local  legislation :  Sugar  Notch  Borough,  192 
Pa.  355 ;  Sharpless  v.  Phila.,  21  Pa.  164 ;  Speer  v.  School 
Directors,  etc.,  of  Blairstown,  60  Pa.  168 ;  Com.  v.  Smith,  4 
Binney,  123;  Penna.  R.  Co.  v.  Riblet,  66  Pa.  164^  Bartley 
V.  Patton,  19  Phila.  496 ;  Mayer  v.  McCamant,  20  Phila.  Repr. 
236;  Jadwin  v.  Hurley,  10  Pa.  Superior  Ct.  104;  Jermyn  v. 
Scranton,  186  Pa.  601 ;  Com.  v.  Del.  Div.  Canal  Co.,  123  Pa. 
694 ;  Durach's  App.,  62  Pa.  491 ;  Com.  v.  Durkin,  109  Pa.  138 ; 
Vol.  cxcvi — 40 
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Wheeler  v.  Phila.,  77  Pa.  338 ;  WiUiamsport  v.  Wenner,  172 
Pa.  173 ;  Hadtner  v.  WiUiamsport,  16  W.  N.  C.  138 ;  Lloyd  v. 
Smith,  176  Pa.  218  ;  Seabolt  v.  Commissioners  of  Noithumber- 
land  County,  187  Pa.  318 ;  Com.  v.  McCandless,  21  W.  N.  C. 
162 ;  Com.  v.  Sellers,  130  Pa.  32;  Bartley  v.  Patton,19  Phila. 
496. 

The  classification  for  purposes  of  taxation  in  the  act  of  May  2, 
1899,  is  a  valid  exercise  of  legislative  power:  Com.  v.  Sharon 
Coal  Co.,  164  Pa.  304 ;  Fox's  App.,  112  Pa.  337 ;  Com.  v.  Del. 
Division  Canal  Co.,  123  Pa.  620;  Pittsburg  v.  Coyle,  166  Pa. 
61 ;  Com.  v.  Clark,  10  Pa.  Superior  Ct.  507  ;  Kittanning  Coal 
Co.  V.  Com.,  79  Pa.  104 ;  Roup's  Case,  81*  Pa.  211 ;  Durach's 
App.,  62  Pa.  494;  Bell's  Gap  R.  R.  Co.  v.  Penna.,  134  U.  S.  237. 

The  act  of  May  2, 1899,  is  not  invalid  by  reason  of  the  pro- 
vision authorizing  the  county  treasurer  to  issue  subpoenas  or 
attachments  to  compel  the  production  of  books  and  papers: 
Fox's  App.,  112  Pa.  337 ;  Com.  v.  Del.  Div.  Canal  Co.,  123 
Pa.  694 ;  Durach's  App.,  62  Pa.  491 ;  Bartley  v.  Patton,  19 
Phila.  496 ;  Krug  v.  Behringer,  6  Pa.  Dist.  Repr.  770 ;  Page 
V.  WiUiamsport  Suspender  Co.,  191  Pa.  611. 

The  act  is  not  in  contravention  of  article  3,  section  6  of  the 
constitution  of  this  commonwealth,  by  reason  of  section  10  of 
said  act  providing  that  certain  commissions  and  fees  shaU  be 
and  remain  as  now  fixed  by  existing  laws :  Searight's  Est.,  163 
Pa.  210 ;  In  re  Greenfield  Avenue,  191  Pa.  290  ;  Pmkerton  v. 
Penna.  Traction  Co.,  193  Pa.  233. 

If  the  plaintiff's  contentions  were  aU  well  founded,  they  would 
simply  go  to  certain  separate  portions  of  the  act  and  the  valid- 
ity of  the  remaining  sections  would  not  be  thereby  impaired : 
Page  V.  WiUiamsport  Suspender  Co.,  191  Pa.  512 ;  Fox's  App., 
112  Pa.  337 ;  Sanderson  on  Statutes,  215. 

Opinion  by  Mb.  Justice  Mitchell,  July  11, 1900 : 
These  two  cases  may  conveniently  be  considered  together  as 
both  raise  the  same  question  of  the  constitutionality  of  the  Act 
of  May  2, 1899,  P.  L.  184,  "  to  provide  revenue  by  imposing  a 
mercantile  license  tax  on  vendors  of  or  dealers  in  goods, "  etc 
The  act  is  frankly  and  professedly  a  revenue  act,  and  there- 
fore we  have  no  complication  with  questions  under  the  police 
power. 


Digiti 


ized  by  Google 


KNISELY  V.  COTfEREL.  627 

1900.]  Opinion  of  the  Court. 

The  act  provides  that  "  each  retail  vendor  of  or  retail  dealer 
in  goods,  wares  and  merchandise  shall  pay  an  annual  mercan- 
tile license  tax  of  f  2.00,  and  all  persons  so  engaged  shall  pay 
one  mill  additional  on  each  dollar  of  the  whole  volume,  gross, 
of  business  transacted  annually.  Each  wholesale  vendor  of  or 
wholesale  dealer  in  goods,  wares  and  merchandise  shall  pay  an 
annual  mercantile  license  tax  of  $3.00,  and  all  persons  so  en- 
gaged shall  pay  one  half  mill  additional  on  each  dollar  of  the 
whole  volume,  gross,  of  business  transacted  annually.  Each 
dealer  in  or  vendor  of  goods,  wares  or  merchandise  at  any  ex- 
change or  board  of  trade  shall  pay  a  mercantile  license  tax  of 
twenty-tive  cents  on  each  one  thousand  dollars'  worth,  gross,  of 
goods  so  sold." 

1.  The  first  and  most  strenuous  objection  made  is  that  the 
act  violates  section  1  of  article  9  of  the  constitution  requiring 
that  *'  all  taxes  shall  be  uuiform  upon  the  same  class  of  sub- 
jects, within  the  territorial  limits  of  the  authority  levjdng  the 
tax,  and  shall  be  levied  and  collected  under  general  laws ; "  and 
that  it  does  so  because  being  a  tax  upon  property  it  taxes  prop- 
erty at  different  rates  as  against  retailers  and  against  whole- 
salers, and  again  as  against  those  dealing  through  an  exchange 
or  board  of  trade.  The  objection  is  thus  clearly  summed  up 
with  great  compactness  in  the  argument  of  the  distinguished 
counsel  for  appellant  in  the  first  case :  "  The  distinction  here 
made,  which  is  legislatively  regarded  as  the  justification  for 
this  arbitrary  taxation,  is,  not  the  amount  of  the  property  of  mer- 
chandise vendors ;  not  a  difference  in  the  amount  of  the  prop- 
erty vended ;  not  a  difference  in  the  manner  of  vending  it ;  not 
a  difference  in  the  persons  vending  it ;  but  solely  a  difference 
in  the  persons  to  whom  that  vending  is  done."  And  it  is  added 
that  the  provision  in  reference  to  dealers  at  an  exchange  is  open 
to  the  further  objection  that  it  is  b^sed  "exclusively  and  arbi- 
trarily upon  the  place  where  the  sales  are  made,  irrespective  of 
those  who  participate  in  them,  either  as  vendors  or  as  vendees." 

The  foundation  on  which  this  argument  rests,  it  will  be  per- 
ceived, is  that  the  tax  is  laid  specifically  upon  property.  Con- 
ceding for  present  purposes  that  this  is  its  true  character,  does 
the  consequence  necessarily  follow  that  it  is  so  wanting  in  uni- 
formity as  to  transgress  the  constitutional  restrictions  ?  As- 
suming it  to  be  intended  as  a  tax  on  property,  the  basis  of  dis- 
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tinction  in  the  legislative  intent  clearly  was  property  kept  for 
sale  by  regular  dealers  in  the  course  of  their  business,  and  the 
tax  was  graduated  and  classified  by  the  amount  and  method  of 
the  sales.  The  purpose  for  which  property  is  kept  or  used  has 
long  been  a  recognized  and  to  some  extent  a  favorite  basis  for 
distinction  in  taxation.  Thus  household  and  kitchen  furniture 
in  private  use  have  been  exempted  while  the  same  articles  as 
stock  in  trade  have  been  taxed ;  carriages  kept  for  pleasure  and 
watches  for  private  use  have  been  taxed  as  such,  while  carriages 
in  livery  stables  and  watches  in  a  jeweler's  stock  have  been  ex- 
empted or  taxed  in  a  different  manner  or  at  a  different  rate. 
Other  examples  might  be  given,  and  the  very  tax  in  controversy 
here  upon  dealers,  distinguished  into  retailers  and  wholesalers, 
has  in  one  form  or  another,  closely  analogous,  been  on  the  stat- 
ute books  so  long  that  it  is  one  of  the  most  familiar  in  the  his- 
tory of  our  taxation.  This  subject  will  be  further  considered 
later  on,  but  enough  has  been  said  here,  we  think,  to  show  that 
even  as  a  tax  on  property  it  is  not  unconstitutional  for  want  of 
unifonnity. 

But  another  and  even  clearer  ground  upon  which  this  act  can 
be  sustained  is  that  the  tax  imposed  is  not  specifically  on  prop- 
erty but  on  the  business  of  selling. 

The  argument  that  the  tax  is  upon  property  is  based  on  two 
cases  in  this  court.  City  of  Allentown  v.  Gross,  132  Pa.  319  and 
Williamsport  v.  Wenner,  172  Pa.  173,  and  not  upon  the  de- 
cisions themselves,  but  upon  language  supposed  to  indicate  the 
ratio*  decidendi.  Both  were  per  curiam  opinions  in  which  the 
grounds  of  decision  were  not  discussed  further  than  by  ap- 
proval of  the  judgments  of  the  court  below.  It  is  necessary 
therefore  to  examine  just  what  such  approval  involves.  In 
Allentown  v.  Gross  an  ordinance  had  been  passed  imposing  a 
tax  upon  all  dealers,  graduated  according  to  the  amount  of 
their  gross  annual  sales,  and  another  ordinance  providing  for 
the  issue  of  licenses,  inter  alia,  to  hotel  and  restaurant  keepers. 
The  report  of  the  case  does  not  give  the  latter,  ordinance  fur- 
ther than  the  statement  that  the  license  was  to  be  ^^  at  certain 
specified  rates,"  presumably  based  as  under  the  prior  ordinance 
on  the  gross  annual  sales.  The  defendant,  appellant,  was  as- 
sessed as  a  restaurant  keeper  in  class  eight.  His  contention  as 
stated  by  the  learned  judge  below  was  ^^  that  the  grading  of  the 
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license  tax  according  to  the  amount  of  the  gross  sales  is  illegal 
because  it  is  not  uniform ;  that  all  liquor  sellers  should  be  re- 
quired to  pay  the  same  amount ;  and  that  by  making  the  amount 
of  sales  a  basis,  it  is  in  effect  an  income  tax.  But  this  is  not  a 
taxing  of  the  person  of  the  liquor  seller,  but  of  his  property 
estimated  by  the  volume  of  the  annual  sales."  This  last  sen- 
tence is  the  expression  on  which  appellant  bases  his  argument 
that  the  tax  now  in  controversy  is  a  tax  upon  property.  But 
it  is  apparent  that  the  learned  jud^e  there  had  in  his  mind  no 
such  distinction  as  that  between  the  tax  on  property  as  such, 
and  property  as  an  incident  of  business  measurable  by  the 
amount  of  sales.  It  had  been  held  in  Banger's  Appeal,  109  Pa. 
79,  cited  by  the  judge  in  connection  with  the  language  above 
quoted,  that  a  tax  on  occupations  graduated  according  to  the 
amount  earned  by  each  individual,  was  an  income  tax  not  au- 
thorized by  law.  This  was  what  the  judge  referred  to  and  the 
distinction  in  his  mind  was  that  between  a  tax  on  the  person 
of  the  licensee,  as  an  occupation  or  income  tax,  and  a  tax  di* 
rectly  or  indii'ectly  upon  property.  The  language  must  be  read 
in  connection  with  the  facts  to  which  it  was  applied,  and  so 
read  it  has  no  bearing  on  the  present  question.  The  decision 
however  is  exactly  in  point  in  favor  of  the  present  judgment, 
for  what  it  actually  decides  is  that  a  tax  upon  vendors  of  mer- 
chandise graduated  according  to  the  amount  of  annual  sales  is 
not  unconstitutional  for  want  of  unifonnity. 

The  other  case  relied  on  by  appellant,  Williamsport  v.  Wen- 
ner,  172  Pa.  173,  raised  a  very  similar  question.  The  city  by 
ordinance  had  imposed  a  license  tax  on  all  persons  ^^  doing 
business,"  and  after  fixing  a  definite  sum  for  each  kind  of  a 
large  number  of  specified  occupations  it  grouped  together  "mer- 
chants of  all  kinds  ....  butchers  ....  produce  or  merchan- 
dise vendors,"  etc.,  classified  them  by  the  amount  of  annual 
sales  and  graduated  the  tax  accordingly.  The  court  below  in 
sustaining  the  tax  used  some  expressions  that  it  was  a  tax  on 
property,  but  as  in  the  other  case,  clearly  with  reference  only 
to  the  argument  made  that  it  was  a  personal  license  or  occupa- 
tion tax  and,  therefore,  under  Banger's  Appeal,  109  Pa.  79,  not 
subject  to  variation  in  amount.  This  court  affirmed  the  decision 
as  already  said  in  a  per  curiam  opinion,  and  what  it  really  de- 


Digiti 


ized  by  Google 


630  KNISELY  v.  COTfEREL. 

Opinion  of  the  Couit.  [196  F^ 

cided  was  that  the  grading  of  the  tax  on  dealers  according  to 
the  amount  of  sales  did  not  make  it  void  for  want  of  uniformity. 

This  court,  as  thus  appears,  has  not  decided  that  a  tax  such 
as  now  before  us  is  a  tax  upon  property,  requiring  uniformity 
in  the  rate.  On  the  contrary,  though  the  question  in  its  pres- 
ent jvspect  has  never  been  directly  discussed,  it  has  in  e£Fect 
been  twice  decided  in  favor  of  the  validity  of  the  tax. 

As  already  said,  even  regarding  it  as  a  tax  upon  property 
directly,  it  could  be  sustained  as  a  classification  according  to 
the  use  and  purposes  for  which  the  property  is  held.  But  an 
examination  of  the  details  of  the  provisions  of  the  present  act 
makes  it  clear  that  the  tax,  as  held  by  the  learned  judge  below, 
is  upon  the  business  of  vending  merchandise,  and  that  the  clas- 
sification is  based  on  the  manner  of  sale,  and  within  each  class 
the  tax  is  graduated  according  to  the  gross  annual  volume  of 
business  transacted.  This  is  apparent  from  the  fact  that  the 
amount  of  the  tax  over  the  small  fixed  license  fee  is  determined 
in  every  case  by  the  volume  of  business,  measured  in  dollars, 
and  the  rate  at  which  it  is  to  be  levied  is  according  to  the  man- 
ner of  sale.  The  act  divides  vendors  of  merchandise  into  four 
classes,  retailers  in  general,  wholesalers  in  general,  retailers  at 
an  exchange  or  board  of  trade,  wholesalers  at  an  exchange  or 
board  of  trade.  For  each  of  these  classes  a  uniform  rate  is  fixed 
per  dollar  of  business  transacted.  Such  a  tax  is  "  uniform  upon 
the  same  class  of  subjects  "  within  the  requirements  of  the  con- 
stitution. 

It  is  not  necessary  at  this  late  day  to  enter  on  a  defense  oi 
classification.  In  reference  to  subjects  of  taxation  it  has  always 
existed,  and  the  power  is  explicitly  recognized  in  the  section  of 
the  constitution  which  requires  uniformity.  In  Durach's  Ap- 
peal, 62  Pa.  491,  it  was  said  by  Sharswood,  J.,  certainly  as 
strict  a  constructionist  as  ever  sat  on  this  bench,  **  In  the  legit- 
imate exercise  of  the  power  of  taxation  persons  and  things  al- 
ways liave  been  and  may  constitutionally  be  classified.  No  one 
has  ever  denied  this  proposition."  In  Com.  v.  Del.  Div.  Canal 
Co.,  123  Pa.  694,  620,  our  late  Brother  Clark  said :  "  The  new 
constitution  does  not  withdraw  the  power  of  classification  from 
the  legislature.  .  .  .  The  power  to  impose  taxes  for  the  sup- 
port of  the  government,  subject  to  the  limitations  of  the  con- 
stitution, still  belongs  to  the  legislature ;  the  selection  of  the 
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subjects,  their  classification,  and  the  method  of  collection  are 
purely  legislative  matters."  And  in  Seabolt  v.  Comrs.  of 
Northumberland  County,  187  Pa.  318,  it  is  said,  "  Classification 
is  a  legislative  question,  subject  to  judicial  revision  only  so  far 
as  to  see  that  it  is  founded  on  real  distinctions  in  the  subjects 
classified,  and  not  on  artificial  or  irrelevant  ones  used  for  tlie 
purpose  of  evading  the  constitutional  prohibition.  If  the  dis- 
tinctions are  genuine  the  courts  cannot  declai'e  the  classifi- 
cation void  though  they  may  not  consider  it  to  be  on  a  sound 
basis.  The  test  is  not  wisdom  but  good  faith  in  the  classifi- 
cation." 

The  division  of  vendors  into  wholesale  and  retail  is  perhaps 
the  most  obvious  and  familiar  that  could  be  made.  It  is  founded 
on  a  known  or  presumed  difference  in  the  percentage  of  profit 
to  bulk  of  sales,  and  has  been  on  our  statute  books  for  more 
than  a  century.  It  is  equally  clear  that  the  subclassification 
of  dealers  at  an  exchange  or  board  of  trade  is  not  based  merely 
on  location  as  complained,  but  on  the  mode  of  sale.  Such 
dealers  are  not  supposed  in  the  ordinaiy  course  of  their  busi- 
ness to  carry  an  actual  stock  of  goods  in  a  store  or  defined 
location,  with  its  accompaniments  of  rent,  clerk  hire,  expenses 
of  delivery,  etc.,  but  to  deal  largely  if  not  entirely  on  samples, 
orders,  bills  of  lading,  warehouse  receipts,  etc.,  by  which  title 
passes  without  actual  handling  of  the  goods.  If  such  differences 
in  the  manner  of  transacting  the  business  exist,  they  are  a  legit- 
imate basis  for  classification,  and  whether  they  do  in  fact  exist 
is  a  question  for  legislative  determination.  We  are  unable  to 
see  that  the  classification  in  the  act  before  us  violates  the  con- 
stitutional requirement  of  uniformity. 

2.  The  further  objection  is  made  that  the  tax  is  not  to  be 
"levied  and  collected  under  a  general  law"  as  required  by 
section  1  of  article  9.  This  objection  is  founded  on  those  sec- 
tions of  the  act  which  provide  for  a  difference  in  the  number  and 
mode  of  appointment  of  the  appraisers  in  the  counties  gener- 
ally and  in  cities  of  the  first  class.  In  the  counties  they  are  to 
be  appointed  annually  by  the  county  commissioners,  while  in 
cities  of  the  first  class  they  are  to  be  appointed  by  the  auditor 
general  and  the  city  treasurer  jointly,  ai^e  to  be  five  in  number, 
to  hold  office  for  three  years,  and  not  all  to  be  of  the  same  polit- 
ical party.     Certain  variations  in  the  duties  of  the  treasurers 
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in  hearing  appeals,  etc.,  are  involved  in  these  diflferences  in 
regard  to  appraisei-s.  These  diflferences  however  are  all  merely 
incidental  to  the  purpose  of  tlie  statute,  to  provide  revenue. 
All  the  provisions  relating  to  tlie  tax  itself,  the  classes  of  per- 
sons subject  to  it,  and  its  amount  in  each  case,  the  mode  of 
assessment  and  the  duties  of  assessors,  in  i*elat]on  to  it,  and  the 
right  of  ultimate  appeal  by  the  citizen  to  the  court,  are  uniform 
and  prescribed  by  a  general  law  applicable  alike  over  all  the 
state.  The  sole  variations  are  in  the  number  and  mode  of 
appointment  of  the  appraisers.  The  generality  of  the  law  is 
not  destroyed  b}'  such  slight  diflferences  in  its  machinery  of  ap- 
plication. In  Com.  V.  Del.  Div.  Canal  Co.,  123  Pa.  594,  already 
cited,  the  act  of  1885  had  classed  loans,  money  at  interest,  etc., 
together  at  a  uniform  rate  of  taxation,  and  it  was  objected  (see 
p.  616)  that  all  other  subjects  are  valued  and  taxed  by  the  local 
assessors,  while  coiporate  loans,  without  being  valued,  are  di- 
rected to  be  assessed  by  the  treasurer  of  the  corporation  which 
issued  them.  But  this  court  held  that  "a  mere  diversity  in 
the  methods  of  assessment  and  collection  violates  no  rule  of 
constitutional  right,  if  when  they  are  applied  there  is  substan- 
tial uniformity  in  the  result."  There  are  counties  of  large 
population  and  business  where  the  work  of  assessment  is  neces- 
sarily greater  in  amount  and  importance  than  in  the  average 
counties  of  the  commonwealth.  The  legislature  might  have 
recognized  the  necessity  for  a  somewhat  different  system  of 
assessment  in  such  cases  and  classified  them  accordingly.  But 
it  found  a  classification  of  cities  already  made,  well  suited  to 
the  requirements  of  the  occasion  and  adopted  it  pro  tanto  for 
the  purposes  of  the  act.  It  was  entirely  competent  to  do  so. 
The  basis  of  classification  of  cities  is  entirely  germane  to  such 
use.  They  are  divided  into  classes  for  the  purpose  of  legisla- 
tion with  reference  to  their  municipal  and  governmental  func- 
tions, and  the  highest  of  these  is  taxation,  the  power  of  taking 
the  property  of  the  citizen  without  his  consent  for  purposes  he 
may  or  may  not  approve.  The  city  of  Philadelphia,  the  only 
present  city  of  the  first  class,  has  always  both  before  and  since 
the  constitution  of  1874  had  its  own  special  system  of  munici- 
pal taxation,  and  the  state  might  well  adopt  a  special  sj'stem 
for  the  assessment  and  collection  of  its  own  tax  from  the  same 
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population  in  the  same  territory  without  thereby  destroying 
either  the  uniformity  of  the  tax  or  the  generality  of  the  law. 
3.  It  is  further  objected  that  the  act  violates  the  prohibition 
in  section  7  of  article  3  against  local  or  special  laws  "  regulating 
the  a£Fairs  of  counties,  cities,"  etc.,  or  "  prescribing  the  powers 
and  duties  of  officers  in  counties,  cities,"  etc.  What  has  already 
been  said  in  the  discussion  of  the  classification  by  the  act, 
practically  disposes  of  this  objection.  The  '*  afifaii-s  "  which  are 
regulated  are  not  the  affairs  of  the  city,  but  of  the  state.  The 
rights  of  the  citizens  are  not  made  any  different  in  cities  from 
those  in  counties.  Both  are  assessed  at  the  same  rate  in  the  same 
classes  by  single  assessors  from  whom  there  is  an  appeal,  fii-st 
to  the  assessor  with  others  so  that  he  may  not  sit  alone  in  judg- 
ment on  his  previous  action,  and  finally  to  the  courts.  The  fact 
that  in  one  case  the  firat  appeal  is  to  the  assessor  and  the  county 
treasurer  and  in  the  other  to  the  board  of  five  assessors  makes 
no  substantial  variation  in  the  citizen's  rights  any  more  than 
the  fact  that  his  further  appeal  is  to  a  court  of  common  pleas 
with  a  greater  number  of  judges.  In  regard  to  prescribing 
duties  of  officers  in  cities,  that  provision  relates  to  the  duties 
of  such  officers  in  their  municipal  capacity.  There  is  no  pro- 
hibition to  the  state  to  impose  additional  duties  to  itself  on  city 
officers  vii-tute  officii.  The  state  may  appoint  its  own  agents 
to  collect  its  own  tax,  even  though  such  agent  be  also  for 
other  purposes  a  municipal  officer,  and  his  duties  as  state  agent 
will  not  necessarily  blend  or  become  part  of  his  duties  as  a  city 
officer.  This  was  practically  decided  in  Philadelphia  v.  Martin, 
126  Pa.  683,  where  it  was  held  that  the  compensation  of  the  city 
treasurer  of  Philadelphia  in  the  collection  of  the  state  license 
fees  from  vendors  of  merchandise,  etc.,  was  due  to  him  as  a 
separate  agent  of  the  state  and  was  not  required  to  be  paid  by 
him  into  the  city  treasury.  In  commenting  on  that  case  in 
Schuylkill  County  v.  Pepper,  182  Pa.  13,  our  Brother  Dean 
stated  the  rule  thus :  "  The  state  may  by  law  appoint  any  county 
officer  its  agent  for  the  transaction  of  its  business,  and  as  such 
state  officer  or  agent  he  may  be  entitled  to  fees  for  such  ser- 
vices ;  but  for  the  performance  of  any  and  every  duty  os  a 
county  officer,  the  fees  must  be  paid  into  the  county  treasury." 
And  I  catinot  close  this  branch  of  the  subject  better  than  by  a 
quotation  from  an  opinion  of  an  eminent  jurist  whose  decisions 
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on  constitutional  questions  during  his  long  and  honorable 
career  on  the  bench  derived  additional  weight  from  his  pre- 
vious distinguished  service  in  the  halls  of  congress  during  the 
most  critical  period  in  the  history  of  the  nation.  In  Hartley  v. 
Patton,  19  Phila.  496 ;  46  Leg.  Int.  168,  on  this  exact  point 
then  arising  imder  the  similar  act  of  1887,  Thayee,  P.  J.,  said; 
"  The  particular  provision  objected  to  relates  to  the  subject  of 
taxation,  the  appointment  of  mercantile  appraisers,  and  the 
publication  of  the  lists  and  classification  prepared  by  them. 
The  act  enacts  that  the  appraisers  shall  be  appointed  by  the 
county  commissioners,  except  in  cities  of  the  first  class,  in  which 
they  are  to  be  appointed  by  the  auditor  general  and  the  city 
treasurer.  In  cities  of  the  first  class  five  such  appraisers  are  to 
be  appointed,  whereas  in  the  other  counties  of  the  state  only 
one  is  appointed  for  each  county.  .  .  .  The  truth  is  that  this 
being  a  law  relating  to  state  taxation,  it  was  perfectly  competent 
for  the  legislature  to  provide  for  the  appointment  of  one  set  of 
agents  to  attend  to  the  levying  and  collection  of  this  tax  in  one 
part  of  the  state  and  another  set  of  agents  to  attend  to  it  in 
another  part.  Indeed,  it  appears  to  me  that  it  would  have 
been  entirely  competent  for  the  legislature  to  do  this  by  an 
enactment  in  direct  terms,  without  resorting  to  the  expedient 
of  putting  the  provision  which  is  objected  to  in  the  form  of  an 
enactment  for  cities  of  the  first  class,  for  the  object  of  the  law 
is  not  to  prescribe  the  powers  and  duties  of  city,  borough  and 
county  officers,  but  simply  to  designate  what  persons  shall  act 
as  the  agents  of  the  state  in  the  collection  of  the  tax,  and  the 
fact  that  some  of  the  agents  selected  are  state  officers,  some 
county  officers  and  some  city  officers,  affords  no  pretext  to  say 
that  the  constitution  is  violated  by  an  infraction  of  the  provision 
already  quoted.  There  is  no  such  infraction.  The  legislature 
could  appoint  whatever  agents  it  chose  for  this  purpose,  and 
the  state  would  be  in  a  sorry  plight  if  it  could  not." 

4.  Another  objection  made  is  that  the  10th  section  of  the  act 
providing  that  the  rate  of  commissions,  mileage,  etc.,  shall  remain 
the  same  as  now  fixed  by  existing  law,  offends  against  section  6 
of  article  3  of  the  constitution  which  requires  all  laws  revived^ 
amended  or  the  provisions  thereof  extended  or  conferred  shall 
be  re-enacted  at  length.  Section  10  was  plainly  put  in  merely 
ex  majore  cautela  and  has  no  practical  effect.     It  must  be  read 


Digiti 


ized  by  Google 


KNISELY  V.  CXXTTEREL.  635 

1900.]  OpiDioD  of  the  Court. 

as  if  it  said  this  act  shall  not  be  held  to  repeal  by  implication 
any  existing  law  relating  to  commissions,  fees  or  mileage.  No 
act  can  be  rendered  unconstitutional  by  a  section  which  makes 
no  change  whatever  in  the  law  as  it  was  before,  and  which 
might  have  been  omitted  without  any  effect  whateve'r. 

5.  The  last  objection,  evidently  thrown  in  as  a  makeweight, 
is  that  the  provisions  of  the  act  are  an  invasion  of  the  individual 
liberty  of  the  citizen,  contravening  the  bill  of  rights  of  our  own 
constitution,  and  the  foui-th,  fifth  and  fourteenth  amendments 
to  the  constitution  of  the  United  States.  When  these  irrel- 
evant and  overworked  generalities  are  thus  called  in,  it  may  be 
safely  assumed  that  the  advocate  has  little  confidence  in  his 
more  definite  and  substantial  arguments.  The  learned  judge 
below  said  that  "  this  objection  seems  to  be  somewhat  belated," 
and  he  might  truly  have  said  that  it  was  not  only  belated  but 
exceedingly  flimsy.  All  taxes  and  methods  of  collecting  them 
are  interferences  with  the  natural  man  and  liis  individual  rights, 
but  he  must  give  up  something  of  them  when  he  comes  into 
society  under  an  orderly  government.  Universal  experience 
has  shown  that  the  average  citizen  does  not  come  forward  vol- 
untarily and  make  frank  disclosure  of  his  taxable  property,  and 
the  state  must  be  conceded  authority  and  adequate  means  of 
discovering  it  in  invitum.  In  Bells  Gap  R.  R.  Co.  v.  Penn., 
134  U.  S.  232,  it  was  said  by  Mr.  Justice  Bradley:  "  The  pro- 
vision in  the  fourteenth  amendment,  that  no  state  shall  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws,  was  not  intended  to  prevent  a  state  from  adjusting  its  sys- 
tem of  taxation  in  all  proper  and  reasonable  ways.  It  may,  if 
it  chooses,  exempt  certain  classes  of  property  from  any  taxation 
at  all,  ....  may  impose  different  specific  taxes  upon  different 
trades  and  professions,  and  may  vary  the  rates  of  excise  upon 
various  products.  .  .  .  All  such  regulations,  and  those  of  like 
character,  so  long  as  they  proceed  within  reasonable  limits  and 
general  usage,  are  within  the  discretion  of  the  state  legislature, 
or  the  people  of  the  state  in  framing  their  constitution.  But 
clear  and  hostile  discriminations  against  particular  persons  and 
classes,  especially  such  as  are  of  an  unusual  character,  unknown 
to  the  practice  of  our  governments,  might  be  obnoxious  to  the 
constitutional  prohibition.  It  would,  however,  be  impracticable 
and  unwise  to  attempt  to  lay  down  any  general  rule  or  defini- 
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tion  on  the  subject  that  would  include  all  cases.  They  must 
be  decided  as  they  arise.  We  think  that  we  are  safe  in  sajring 
that  the  fourteenth  amendment  was  not  intended  to  compel  the 
state  to  adopt  an  iron  rule  of  equal  taxation.  If  that  were  its 
proper  construction,  it  would  not  only  supersede  all  those  con- 
stitutional provisions  and  laws  of  some  of  the  states,  whose 
object  is  to  secure  equality  of  taxation,  and  which  are  usually 
accompanied  with  qualifications  deemed  material,  but  it  would 
render  nugatory  those  discriminations  which  the  best  interests 
of  society  require,  which  are  necessary  for  the  encouragement 
of  needed  and  useful  industries,  and  the  discouragement  of  in- 
temperance and  vice,  and  which  every  state,  in  one  form  or 
another,  deems  it  expedient  to  adopt." 

After  this  explicit  decision  by  the  supreme  authority  on  the 
subject,  even  the  enthusiastic  ingenuity  of  counsel  might  have 
considered  the  question  as  settled. 

Judgments  afi&rmed. 


Reynolds  v.  Nesbitt. 

Foreign  aUachmetU — DecUh  of  defendant — Dissolution  of  aUachment, 
The  death  of  the  defendant  in  a  writ  of  foreign  attachment  befoi*e  final 
judgment  against  him  is  obtained  works  a  dissolution  of  the  attachment. 

Argued  April  11,  1900.  Appeal,  No.  44,  Jan.  T.,  1900,  by 
plamtiff,  from  order  of  C.  P.  Luzerne  Co.,  May  T.,  1899,  No.  862, 
discharging  rule  for  judgment  against  garnishee,  in  case  of 
Charles  H.  Reynolds,  Executor,  etc.,  of  A.  H.  Rejrnolds,  de- 
ceased, v.  Abram  Nesbitt,  Assignee,  etc..  Garnishee  of  Lloyd  W. 
Williams,  now  deceased,  A.  Brockenbrough,  Ancillary  Admr. 
Before  Green,  C.  J.,  McCollum,  Mitchell,  Dean  and 
Fell,  JJ.    Affirmed. 

Rule  for  judgment  against  garnishee. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  assiffned  was  order  discharging  rule. 
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Edmund  G.  Butler^  for  appellant. — This  cause  was  begun,  pro- 
ceeded and  ended  under  the  foreign  attachment  act  of  June  13, 
1836,  Purdon's  Digest,  929,  et  seq.  By  this  act  the  proceedings, 
effect  and  object  of  the  writ  and  the  nature  of  the  proceedings 
were  changed  considerably  if  not  entirely  from  those  under  the 
prior  acts.  Purdon's  Digest,  932,  pi.  18,  provides  that  the  prop- 
erty attached  shall  be  bound  to  answer  and  abide  the  judgment 
of  the  court,  unless  the  person  in  possession  shall  give  security 
therefor.  Purdon's  Digest,  935,  pi.  36,  et  seq.,  provides  that  the 
defendant  may  dissolve  the  attachment  by  giving  recognizance 
in  double  the  amount  with  sufficient  surety  for  the  payment  of 
tlie  debt;  the  defendant  may  appear  and  defend  without  dis- 
solving the  attachment,  so  that  the  lien  of  the  attachment  is 
without  limitation,  if  not  dissolved  by  recognizance.  See  Neely 
V.  Grantham,  58  Pa.  440,  and  Price  on  Liens,  p.  307. 

Writ  of  foreign  attachment  served  the  same  day,  but  before 
writ  of  fieri  facias  has  the  precedent  lien :  Jaflfray's  Appeal, 
101  Pa.  583;  Warner's  App.,  13  W.  N.  C.  505.  Death  of  de- 
fendant in  a  fieri  facias  does  not  abate  the  writ  or  discharge 
the  lien :  Fitch  v.  Ross,  4  S.  &  R.  563 ;  Act  of  February  24, 
1834,  P. .  L.  77,  sees.  26,  27,  28 ;  Purdon's  Digest,  page  694, 
pi.  124,  et  seq. 

All  actions,  petitions  and  legal  proceedings  survive  death  of 
parties,  except  those  enumerated  in  the  act  (Ulshafer  v.  Stew- 
art, 71  Pa.  170 ;  McCollough  v.  Wilson,  21  Pa.  436),  so  that 
whether  the  case  at  bar  be  a  proceeding  in  rem  or  in  personam 
the  proceedings  were  not  abated  by  defendant's  death.  Foreign 
attachment  is  certainly  a  legal  proceeding. 

Henry  W.  Palmer^  with  him  George  W.  Shonk^  for  appellee. 
— The  death  of  Williams  in  1892,  dissolved  the  attachment  is- 
sued in  1890:  Willing  v.  Bleeker,  2  S.  &  R.  224;  Farmers' 
and  Mechanics'  Bank  v.  Little,  8  W.  &  S.  207 ;  Hays  v.  Ly- 
coming Fire  Ins.  Co.,  99  Pa.  621 ;  1  Trickett  on  Liens,  sec.  426 ; 
Bushel  V.  Commonwealth  Ins.  Co.,  16  S.  &  R.  182. 

Opinion  by  Mr.  Chief  Justice  Gbeen,  July  11, 1900 : 
In  this  case  a  writ  of  foreign  attachment  was  sued  out  by 
the  plaintiff's  testator,  on  July  9,  1890,  against  Lloyd  W.  Wil- 
liams, a  resident  of  Baltimore,  Maryland,  and  Abram  Nesbitt, 
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assignee  of  the  Plymouth  Savings  Bank,  as  garnishee,  in  the 
common  pleas  of  Luzerne  county.  Tlie  sheriff's  return  showed 
a  service  of  the  writ  on  the  assignee  on  July  18, 1890,  and  nihil 
as  to  the  defendant  Williams.  Reynolds,  the  plaintifiP,  died  in 
August,  1890,  and  the  defendant  Williams  died  in  November, 
1897.  The  action  was  removed  to  the  circuit  court  of  the 
United  States  in  January,  1891,  but  was  remanded  to  tlie  com- 
mon pleas  of  Luzerne  county  on  May  24,  1898,  and  thereafter, 
proper  substitutions  of  legal  representatives  of  both  parties 
having  been  made,  the  case  was  proceeded  with  in  the  common 
pleas  of  Luzerne  county  until  a  final  judgment  in  favor  of  the 
plaintiflF  and  against  the  defendant  for  $29,693.68  was  entered 
on  March  23,  1899.  On  May  5,  1899,  a  writ  of  sci.  fa.  was 
issued  against  the  garnishee  and  interrogatories  were  filed  to 
which  the  garnishee  filed  answera  on  May  29,  1899.  The  gar- 
nishee admitted  that  he  had  filed  his  account  as  assignee  of  the 
bank,  in  which  there  was  distributed  to  the  estate  of  Lloyd  W. 
Williams,  deceased,  $1,529.08,  money  in  his  hands  as  assignee, 
and  that  he  had  the  receipt  of  tlie  attorney  for  the  estate  of 
Williams  for  the  whole  amount.  He  further  answered  that  as 
the  defendant  Williams  had  died  before  the  judgment  was  ob- 
tained all  right  of  the  plaintiff  under  the  foreign  attachment  was 
al)solutely  defeated.  The  material  question  was  thus  raised, 
whether  the  death  of  the  defendant  in  the  action  before  judg- 
ment was  obtained,  dissolved  the  attachment.  The  court  be- 
low held  that  it  did,  and  discharged  the  rule  for  judgment,  and 
thereupon  the  present  appeal  was  taken  by  the  plaintiff. 

An  examination  of  the  authorities  shows  that  this  court  hvja 
in  repeated  instances  decided  that  the  death  of  the  defendant 
in  a  writ  of  foreign  attachment,  before  final  judgment  against 
him  was  obtained,  worked  a  dissolution  of  the  attachment,  and 
it  was  upon  these  decisions  that  the  ruling  of  the  court  below 
was  made. 

Probably  the  earliest  case  in  which  this  doctrine  was  declared 
was  Willing  v.  Bleeker,  2  S.  &  R.  224.  The  writ  was  issued 
on  February  6, 1808,  and  duly  served  upon  the  garnishees.  On 
the  same  day  the  defendant  petitioned  for  the  benefit  of  the 
insolvent  laws,  and  on  August  19,  following,  he  executed  a 
deed  of  general  assignment  for  the  benefit  of  all  his  creditors. 
A  question  arose  whether  certain  duties  owing  to  the  United 
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States  were  entitled  to  a  preference.  At  September  term,  1808, 
judgment  was  obtained  against  the  defendant  for  the  debt  in  suit, 
and  a  sci.  fa.  against  the  garnishees  was  issued  to  June  term, 
1809.  It  was  claimed  by  the  United  States  that  under  an  act 
of  congress  of  March  2, 1799,  which  provided  that  in  all  cases  of 
insolvency,  certain  debts  due  to  the  United  States  should  have 
preference,  the  claim  for  duties  should  be  prefeiTed  to  the  plain- 
tiff's claim  under  the  attachment.  The  court  said,  Telgh- 
MAN,  C.  J. :  "  The  assignment  of  August  19, 1808,  falls  directly 
within  the  law.  This  is  not  disputed,  but  it  is  contended  on 
the  part  of  the  plaintiff,  that  the  United  States  was  entitled  to 
no  preference  until  the  date  of  the  assignment,  prior  to  which 
he  had  obtained  a  lien  on  the  property  in  the  hands  of  the  gar- 
nishees. It  is  to  be  considered  then,  what  kind  of  lien  had  been 
obtained  by  the  attachment.  That  is  the  point  on  which  the 
cause  turns.  An  attachment  transfers  no  property  to  the  plain- 
tiff. Its  object  is  to  compel  the  appearance  of  the  defendant. 
That  being  obtained  by  entry  of  special  bail,  the  attachment  is 
dissolved.  So  likewise  it  would  be  dissolved  by  the  death  of 
the  defendant  before  judgment  though  no  bail  were  entered. 
And  even  when  it  is  not  dissolved,  the  goods  are  to  remain  in 
the  hands  of  the  garnishee  on  his  giving  security  to  answer 
their  value,  and  after  such  security  the  property  may  be  trans- 
ferred to  a  stranger.  The  lien  of  the  plaintiff,  therefore,  is  of  a 
special  nature ;  it  may  eventually  become  absolute,  but  is  liable 
to  be  defeated  by  various  circumstances,  without  payment  of  his 
debt."  The  chief  value  of  the  foregoing  citation  is  the  ruling  in 
relation  to  the  nature  and  effect  of  an  attachment,  and  its  mani- 
fest application  to  the  case  of  death  of  the  defendant  before 
judgment.  If  the  attachment  transfers  no  property,  if  it  con- 
fers only  a  special  kind  of  lien  liable  to  be  defeated  in  a  num- 
ber of  ways,  and  particularly  by  the  death  of  the  defendant  be- 
fore judgment,  then  there  is  no  reason  to  hold  that,  mei-ely  of 
its  own  force,  it  necessarily  fastens  itself  upon  the  property  of 
the  defendant  as  soon  as  executed  and  cannot  be  divested  of  its 
hold  by  any  subsequent  events.  It  thus  appears  clearly  that 
if  any  such  events  occur  by  which  the  attaching  creditor  is  left 
merely  in  the  position  of  an  ordinary  creditor  who  has  com- 
menced suit,  and  the  defendant  dies  before  judgment  is  obtained 
against  him,  of  course  he  has  no  preference  over  the  general 
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creditors  in  the  distribution  of  the  defendant's  estate.  Even  if 
judgment  had  been  first  obtained  there  would  be  no  lien  upon 
anything  but  land.  But  the  advantage  which  the  plaintifiP 
gained  by  his  attachment  was  not  of  such  a  character  that  it 
could  hold  a  preference  against  other  creditors,  of  its  own  force. 
The  primary  object  being  to  compel  an  appearance,  and  that 
object  being  accomplished  by  the  mere  giving  of  bail,  the  hold 
upon  the  property  attached  is  entirely  gone.  So  that  the  proc- 
ess, in  and  of  itself,  is  not  the  specific  seizure  or  appropriation 
of  the  property  attached,  and  there  being  no  other  claim  upon 
the  property  attached  to  give  a  special  preference  to  the  attach- 
ing creditor,  it  necessarily  follows  that  upon  the  death  of  the 
defendant  before  judgment,  the  attaching  creditor  has  no  pref- 
erence that  can  be  enforced  against  other  creditors,  and  hence 
in  case  of  such  death,  the  attachment  is  dissolved. 

The  next  case  in  which  the  doctrine  was  announced  was  Far- 
mers' and  Mechanics'  Bank  v.  Little,  8  W.  &  S.  207.  It  was 
there  held  that  in  foreign  attachment  against  a  corporation  as 
defendant,  the  civil  death  of  the  corporation  before  judgment 
against  it,  produced  by  the  decree  of  forfeiture  of  its  charter  by  a 
judicial  tribunal  dissolves  the  attachment.  This  is  only  another 
kind  of  illustration  of  the  same  doctrine  announced  in  the  pre- 
ceding case.  It  was  the  death  of  a  corporate  body,  instead 
of  a  natural  person,  but  the  same  result  logically  followed,  and 
the  decision  must  be  considered  as  a  reaffirmance  of  the  ruling 
in  Willing  v.  Bleeker.  This  appears  very  decidedly  in  the 
course  of  the  opinion  by  Gibson,  C.  J.,  who  said :  "  The  judg- 
ment in  the  attachment  suit  establishes  no  more  than  the  exist- 
ence of  the  debt  claimed  by  the  attaching  creditor  from  his 
immediate  debtor ;  and  the  garnishee  may  therefore  plead  either 
that  he  owes  nothing  to  any  one,  or  that  the  ownership  of  the 
debt  demanded  from  him  had  passed  from  his  immediate  cred- 
itor by  assignment  when  the  attachment  was  laid,  or  that  the 
attachment  had  been  dissolved  by  his  death  before  final  judg- 
ment. ...  It  never  has  been  doubted  that  the  defendant's 
death  before  final  judgment  dissolves  the  attachment.  •  •  •  But 
the  primary  intent  being  to  procure  an  appearance,  a  foreign 
attachment  is  dissolved  tiie  instant  the  defendant  has  appeared 
or  lost  his  capacity  to  appe^  because  the  law  expects  not  im- 
possibilities ;   and  this  shows  that  the  attaching  creditor  gains 
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no  property  in  the  thing  by  laying  the  attachment.  It  is  se- 
curity for  the  defendant's  appearance  merely,  and  it  is  released 
as  soon  as  the  condition  has  been  performed  or  becomes  impos- 
sible." In  the  foregoing  case  the  attachment  was  issued  in 
1842,  six  years  after  the  passage  of  the  foreign  attachment  act 
of  1836,  and  the  opinion  was  delivered  in  1844,  eight  years 
thereafter,  and  this  must  be  regarded  as  an  answer  to  the  con- 
tention that  the  act  of  1836  made  a  change  in  this  respect  in 
the  law  as  it  was  when  the  earlier  decisions  were  made. 

But  the  same  doctrine  was  again  announced  in  Hays  v.  Ly- 
coming Fire  Ins.  Co.,  99  Pa.  621,  where  we  said :  "  The  civil 
death  of  a  corporation  before  judgment  in  a  foreign  attachment 
against  it,  dissolves  the  attachment,  and  the  garnishee  may  take 
advantage  of  this  by  pleading  it,  notwithstanding  judgment 
had  been  entered  of  record  after  such  death  for  default  of  ap- 
pearance." 

In  Trickett  on  Liens,  sec.  426,  it  is  said:  "When  goods  de- 
volve on  the  executor  or  administrator,  they  cease  to  be  subject 
to  attachment,  otherwise  the  attaching  creditor  could  disturb 
the  order  established  by  law  for  the  payment  of  a  decedent's 
debts.  The  defendant's  death  before  final  judgment  dissolves 
the  .attachment.  By  analogy  the  dissolution  of  a  corporation 
by  a  decree  of  forfeiture  of  its  charter  works  the  same  result." 

These  citations  establish  the  law  in  Pennsylvania  on  this 
subject  with  such  effect  that  we  could  not  now  change  it  with- 
out overruling  all  of  these  authorities.  We  cannot  discover 
any  suflBcient  reason  for  doing  so.  We  have  examined  and  con- 
sidered the  very  able  argument  of  the  learned  counsel  for  the 
appellant  with  much  care,  but  we  are  not  convinced  by  it  that 
there  is  any  real  occasion  for  now  departing  from  a  rule  so  well 
established  as  this  appears  to  be,  and  we  therefore  feel  obliged 
to  hold  that  the  assignments  of  error  are  not  sustained. 

Judgment  affirmed. 

Vol.  cxcvi — 41 
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Kerrigan  v.  Pardee. 

Mines  and  mining — Contract — Custom — Evidence, 

In  an  action  by  a  miner  to  recoTer  for  coal  mined,  the  only  direct  evi- 
dence  as  to  the  contract  was  the  testimony  of  defendant's  foreman  that  he 
told  plaintiff  and  his  **  buddy''  to  ** go  in  and  take  that  breast."  Plaintiff 
gave  no  express  testimony  as  to  the  terms  of  the  contract  and  stated  his 
claim  to  be  for  all  the  coal  that  came  into  the  breast  as  the  result  of  his 
blasting.  Plaintiff  worked  for  awhile  on  the  breast,  bat  was  forced  out 
by  a  **  squeeze."  Held^  (1)  that  it  was  error  to  permit  an  expert  to  testify 
as  to  the  quantity  of  coal  in  the  solid  breast,  inasmuch  as  the  breast  had 
been  previously  mined,  and  plaintiff  only  claimed  that  coal  loosened  by 
his  blasting  had  ran  in  from  the  surrounding  vein  and  filled  the  cavity ; 
(2)  that  it  was  error  to  permit  an  expert  to  testify  as  to  the  custom  of 
mining  a  breast  by  a  car  on  the  run  as  distinguished  from  driving  coal  by 
the  lineal  yard,  there  being  no  evidence  whatever  of  a  contract  to  mine 
•*  on  the  run." 

Argued  April  11, 1900.  Appeal,  No.  78,  January  T.,  1900, 
by  defendant,  from  judgment  of  C.  P.  Luzerne  Co.,  June  T., 
1887,  No.  226,  on  verdict  for  plaintiff  in  case  of  Mary  Kerri- 
gan, Administratrix  of  James  Kerrigan,  v.  Calvin  Pardee,  Ad- 
ministrator. Before  Gbeen,  C.  J.,  MoColluk,  Mitch£LL, 
Dean  and  Fell,  JJ.    Reversed. 

Assumpsit  for  coal  mined.    Before  Halsey,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

At  the  trial  W.  F.  Dodge  was  asked  this  question : 

^^  Q.  Ton  have  made  measurements  of  breasts  from  time  to 
time?  A.  Yes,  sir,  I  have.  Q.  Now,  Mr.  Dodge,  taking  a 
breast  sixteen  yards  wide,  thirty  feet  high,  and  sixty-five  yards 
in  length,  what  would  be  the  number  of  tons  in  that  breast  if 
it  were  full?" 

Defendant's  counsel:  We  object  to  the  question  as  imma- 
terial and  irrelevant  in  this  case.  The  plaintiff,  who  testified 
in  his  own  behalf,  and  whose  testimony  has  been  read  to  your 
honor,  testified  that  he  drove  this  breast  No.  64  forward  ten  to 
twelve  feet;  that  he  drove  No.  74  forward  from  four  to  five 
feet;  he  testifies  that  these  were  both  old  breasts  when  he 
commenced  working  there,  and  that  they  were  full  of  gob,  and 
it  was  necessary  to  make  a  way  up  to  tiie  face  of  the  coal  by 
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putting  up  timbers  along  the  edge  of  the  gangway  and  make  a 
three-cornered  passageway  up.  The  question  asked  the  wit- 
ness is  what  is  the  contents  of  a  breast  sixteen  yards  wide,  by 
thirty  feet  high,  by  sixty-five  yards  long,  which  is  a  perfectly 
irrelevant  inquiry. 

The  Court :  I  think  it  is  for  the  jury.  Objection  overruled, 
exception  noted  for  the  defendant,  bill  sealed.  [1] 

**  A.  May  I  ask  if  it  is  in  the  Mammoth  vein,  or  what  vein 
it  is  ?  Q.  The  Mammoth  vein,  yes,  sir.  A.  Taking  that  in 
solid  as  originally,  without  being  blasted  or  broken  up,  allow- 
ing five  per  cent  for  the  blasting,  taking  the  coal  at  ninety-two 
and  one  half  pounds  to  the  cubic  foot^  and  allowing  five  per 
cent  for  the  blasting  and  loading  waste,  that  solid  would  yield 
11,000  tons  in  round  numbers.  Q.  How  much  would  it  be  in 
the  loose?  A.  That  would  be  in  the  loose.  Q.  In  the  loose? 
A.  Yes,  sir.  It  would  be  the  same  way ;  it  would  not  make 
any  difference,  the  same  number  of  tons  as  in  the  solid,  of 
course.  Q.  How  many  cars  would  that  be?  A.  Dividing 
11,000  by  two,  would  be  5,600." 

Mr.  Dodge  was  also  asked  the  question : 

**  Q.  Are  you  familiar  with  tiie  custom  of  mining  down  in 
the  Hazleton  region  ?  A.  I  am  acquainted  with  it  up  in  this  re- 
gion where  they  work  on  the  run  or  where  they  used  in  former 
years ;  they  don't  now.  Q.  What  do  you  mean  by  on  the  nin  ? 
A.  For  instance,  a  man  takes  a  breast  to  drive  it  up  here — " 

Defendant's  counsel:  We  ask  that  the  plaintiff  make  an 
offer  of  testimony,  and  the  purpose. 

Plaintiff's  counsel:  We  propose  to  prove  what  is  coal  on 
the  run.  This  for  the  purpose  of  showing  that  is  the  way 
this  coal  was  mined. 

Defendant's  counsel:  Objected  to  as  irrelevant  and  imma- 
terial. 

The  Court:  We  will  take  it.  Objection  overruled,  excep- 
tion noted  for  the  defendant,  bill  sealed.  [2] 

"  A.  There  is  a  difference  between  driving  coal  on  the  yard 
and  by  the  car  on  the  run.  A  man  driving  a  breast  by  the  car 
on  the  run  is  entitled  to  all  the  coal  that  runs  into  the  breast 
and  down  to  the  loading  platform  no  matter  where  it  may  come 
from.  If  he  is  driving  on  the  lineal  yard  he  is  only  entitied  to 
length  measure  of  the  breast.     That  makes  a  difference." 
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Defendant  presented  these  points : 

1.  That  under  the  contract  as  proved  by  the  plaintiff  he 
can  recover  nothing  except  for  coal  cut  or  mined  and  loaded  in 
the  cars,  unless  he  was  prevented  by  the  defendant  from  load- 
ing coal  that  had  been  cut,  without  any  suflBcient  reason.  An- 
Hwer :  We  decline  to  charge  as  requested  in  that  point  [3] 

4.  That  the  testimony  in  this  case  is  too  vague  and  uncon- 
clusive  to  justify  a  verdict  for  the  plaintiff.  An9wer:  We  de- 
cline to  charge  as  requested  in  that  point  for  the  reasons  we 
have  already  given.  [4] 

Verdict  and  judgment  for  plaintiff  for  13,371.25.  Defend- 
ant appealed. 

Errors  OBsigned  were  (1,  2)  rulings  on  evidence,  quoting  the 
bill  of  exceptions ;  (3,  4)  above  instructions,  quoting  them. 

Henry  W.  Palmer  and  Q,  H,  Troutman^  for  appellant. 

E,  A.  Lynch  and  John  T.  Lenahan^  for  appellee. 

Opinion  by  Mr.  Justice  Mitchell,  July  11, 1900 : 
Plaintiff  was  employed  in  1883  as  a  miner  and  was  to  be 
paid  for  each  car  of  coal  loaded  and  sent  out  on  the  mine  cars. 
A  cave  in  or  what  is  called  a  "  squeeze  "  having  occurred,  plain- 
tiff was  transferred  to  another  part  of  the  mine,  and  the  breasts 
upon  which  he  had  been  working  were  abandoned.  He  con- 
tinued working  about  two  years  longer,  and  then  a  strike  took 
place  after  which  he  was  not  re-employed.  In  1887,  four  years 
after  the  alleged  cause  of  action  arose,  he  brought  this  suit 
So  far  the  facts  are  undisputed.  It  is  further  admitted  that 
plaintiff  was  paid  for  all  the  coal  sent  out  according  to  the  con- 
tract from  the  breasts  where  the  squeeze  occurred,  and  for  his 
subsequent  work  elsewhere  in  the  mine.  But  it  is  claimed  that 
by  his  contract  he  was  entitled  to  load  and  send  out  all  the  coal 
that  came  into  the  breast  from  any  source,  whether  directly  the 
result  of  his  own  operations  or  not,  and  that  at  the  time  his 
work  was  stopped,  the  breasts  had  fiUed  up  with  coal  which  he 
was  thus  prevented  from  getting  pay  for. 

The  first  assignment  of  error  is  to  the  admission  of  the  tee- 
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timonj  of  Mr.  Dodge  as  to  the  quantity  of  coal  in  the  breasts 
when  plaintiff  was  taken  off  the  work.  He  was  asked,  "  Tak- 
ing a  breast  sixteen  yards  wide,  thirty  feet  high,  and  sixty-five 
yards  in  length,  what  would  be  the  number  of  tons  in  that 
breast  if  it  were  full  ?  "  After  objection  overruled  he  answered, 
"  Taking  that  in  solid  as  originally,  without  being  blasted  or 
broken  up,  allowing  five  per  cent  for  the  blasting,  taking  the 
coal  at  ninety-two  and  one  half  pounds  to  the  cubic  foot,  and 
allowing  five  per  cent  for  the  blasting  and  loading  waste,  that 
solid  would  yield  11,000  tons  in  round  numbers.  Q.  How 
much  would  it  be  in  the  loose  ?  A.  That  would  be  in  the  loose. 
Q.  In  the  loose?  A.  Yes,  sir.  It  would  be  the  same  way, 
it  would  not  make  any  difference,  the  same  number  of  tons  as 
in  the  solid,  of  course."  As  the  witness  was  an  intelligent  and 
educated  mining  engineer,  it  is  evident  that  he  completely  mis- 
understood either  the  question  itself  or  its  application  to  the 
case.  No  doubt  he  stated  correctly  the  tons  of  coal  in  a  solid 
block  of  the  dimensions  named  and  no  doubt  the  number  of 
tons  would  be  the  same  after  it  was  cut  up  as  when  solid,  but 
there  was  no  claim  for  any  such  amount.  The  breasts  had  been 
previously  mined,  and  plaintiff  claimed  that  coal  loosened  by 
his  blasting  had  run  in  from  the  surrounding  vein  and  filled  the 
cavity.  The  question  before  the  jury  therefore  was  not  how 
many  tons  had  nature  packed  there  solidly  in  the  formation  of 
the  coal  measures,  but  how  many  tons  of  loose  coal  would  slide 
into  such  a  cavity  when  shaken  from  the  adjoining  vein  by  a 
miner's  blast.  Moreover,  the  answer  treated  the  whole  contents 
of  that  space  as  solid  marketable  coal,  less  the  witness's  deduc- 
tion of  five  per  cent  for  "  blasting  and  loading  waste."  There 
was  no  evidence  that  this  was  the  proper  deduction  for  such 
waste  and  no  allowance  was  made  for  "  bone,"  slate,  dirt,  etc., 
which  by  the  uncontradicted  evidence  constituted  at  least  one 
fifth  of  the  thirty  feet  thickness. 

Nor  were  the  dimensions  given  any  safer  guide  than  the  es- 
timate of  the  contents.  There  was  no  evidence  that  the  breast 
was  sixteen  yards  wide  for  its  whole  length.  On  the  contrary, 
plaintiff  himself  testified  that  the  regular  width  was  "  supposed 
to  be  eight  yards  "  but  where  the  pillar  had  given  way  it  was 
sixteen  yards  on  that  account.  There  was  no  evidence  what 
length  of  the  pillar  had  given  way  at  that  point. 
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This  was  all  the  evidence  as  to  the  quantity  of  coal  which 
plaintiff  on  his  own  view  was  entitled  to  pay  for,  and  it  is  clear 
that  the  testimony  of  Dodge  was  not  at  all  applicable  to  the  con- 
dition of  things  shown,  and  without  his  testimony  there  was 
nothing  in  the  case  on  which  the  jury  could  found  even  a  guess 
as  to  the  quantity. 

The  second  assignment  is  to  the  admission  of  the  testimony 
of  Dodge  as  to  the  custom  of  mining  "  on  the  run."  In  answer 
to  the  question,  he  said :  "  There  is  a  difference  between  driving 
coal  on  the  yard  and  by  the  car  on  the  run.  A  man  driving  a 
breast  by  the  car  on  the  run  is  entitled  to  all  the  coal  that  runs 
into  the  breast  and  down  to  the  loading  platform,  no  matter 
where  it  may  come  from.  If  he  is  driving  on  the  lineal  yard 
he  is  only  entitled  to  length  measure  of  the  breast."  This  is 
all  the  testimony  on  the  subject  and  it  was  offered  and  admitted 
"for  the  purpose  of  showing  that  is  the  way  this  coal  was 
mined, "  but  there  was  no  evidence  of  any  such  contract.  Plain- 
tiff himself  did  not  say  so,  and  Dodge  of  course  knew  nothing 
about  the  contract.  The  only  direct  evidence  as  to  the  con- 
tract wiis  the  testimony  of  the  foreman  that  he  told  plaintiff 
and  his  "  buddy"  to  "  go  in  and  take  that  breast."  Plaintiff 
gave  no  express  testimony  as  to  the  terms  of  the  contract,  and 
stated  his  cliim  to  be  for  all  the  coal  that  came  into  the  breast 
as  the  result  of  his  blasting.  He  made  no  claim  for  coal  that 
came  into  the  breast  as  the  result  of  the  squeeze,  and  if  he  had 
the  jury  could  not  have  allowed  it  under  the  instruction  of  the 
judge  in  affirming  defendant's  second  and  third  points.  "  The 
plaintiff  is  not  entitled  to  recover  for  coal  that  fell  within  any 
breast  that  he  worked  by  reason  of  a  squeeze,  even  though 
some  squeeze  was  produced  by  his  blasting,  unless  the  same 
was  loaded  out  by  the  defendant, "  and  **  the  defendant  had 
the  right  to  remove  the  plaintiff  from  the  breast  at  which  he 
had  been  put  to  work  if  the  safety  of  the  mine  or  of  the  man 
liiraself  demanded  it."  The  testimony  of  plaintiff  himself  as 
well  as  all  the  others  is  that  the  mine  had  shown  signs  of  "  work- 
ing "  about  a  week,  and  finally  a  squeeze  had  set  in  which  made 
further  operations  in  those  breasts  dangerous,  and  the  men  were 
ordered  out.  Even  accepting  without  qualification  plaintiff's 
statement  that  the  breast  had  filled  when  he  was  taken  out, 
there  is  no  sufficient  evidence  that  that  coal  was  brought  down 
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by  plaintiff's  blasting  and  not  by  the  squeeze,  or  the  joint 
action  of  both,  which  under  the  instruction  of  the  court  had 
the  same  effect.  In  the  face  of  the  much  more  potent  cause 
admittedly  present  plaintiff's  doubtful  statement,  "I  would 
rather  think  it  was  the  labor  and  the  burning  of  powder  that 
caused  it  to  cave  in, "  hardly  amounted  to  a  scintilla. 

On  the  whole  case  it  is  clear  that  even  conceding  plaintiff's 
claim  there  was  no  sufficient  evidence  on  which  the  jury  could 
estimate  his  damages ;  and  secondly  that  no  contract  was  proved 
which  under  the  undisputed  facts  would  entitle  him  to  recover. 

Judgment  reversed. 


Digitized  by 


Google 


Digitized  by 


Google 


INDEX. 


ACTIONS. 

1.  Corporations — Municipal  tax  on  stock — Receivers — Action  against 
nonresident  stockholder.    Trust  k  Deposit  Co.  t*  Melloiiy  176. 

2.  Mines  and  mining  —  Trespass — Damages  —  Nominal  damages. 
Spriager  t.  Fuel  Co^  156. 

3.  Bight  of-^Master  and  servant—Wrongful  discharge — Former  re- 
covery.   Allen  T.  Colliery  Engrineers'  Co.,  512. 

4.  School  law — Ouster  qf  director  for  absence — Mandamus — Qy^o  war- 
ranto. Where  there  is  no  contest  as  to  a  school  director's  original  title 
to  his  seat  under  a  valid  election,  but  only  as  to  the  legality  of  his 
ouster  for  alleged  wilful  absence  from  meetings,  the  remedy  of  the  di- 
rector is  mandamus  to  prevent  his  further  unlawful  exclusion.  The 
remedy  by  quo  warranto  against  the  person  chosen  to  succeed  him 
does  not  apply.    Com.  T.  Gibbons^  97. 

AMENDMENT. 

1.  Contract— Consideration— Cause  cf  action.  Watkins  T.  Moore^ 
469. 

2.  Practice,  C.  P. — Parties.  Where  an  action  has  been  brought  by 
an  administrator  to  recover  money  alleged  to  be  due  to  the  decedent's 
estate,  the  record  cannot  be  amended  by  substituting  for  the  adminis- 
trator the  heirs  at  law  of  the  deceased.    Wildermoth  v.  Long,  541. 

ANIMALS. 

1.  Negligence — Township  —  Dangerous  road— Embankment — Fright 
of  horse— Proximate  or  remote  cause.    Daris  T.  Snyder  Twp.9  273. 

ANTENUPTIAL  AGREEMENT. 

1.  Contract — Evidence.  A  husband  will  not  be  permitted  to  par- 
ticipate in  his  deceased  wife's  estate,  where  four  disinterested  wit- 
nesses testify  to  declarations  of  the  husband  at  different  times,  that 
there  was  an  antenuptial  contract  between  him  and  his  wife  that  neither 
should  claim  nor  receive  any  part  of  the  estate  of  the  one  who  died 
first,  and  it  further  appears  that  at  the  time  of  their  marriage  the  hus- 
band and  wife  were  advanced  in  life,  and  that  the  wife  continued  to 
manage  her  own  estate  until  her  death.    Krag's  EsUf  484. 

APPEALS. 

1.  Arbitration — Conclusiveness  qf  report  cf  rrferee — Review.  Scott 
T.  Scottt  132. 

2.  Arbitration — R^erence — Oljection  to  referet — Act  of  May  14, 1874, 
P.  L.  166.    Scott  T.  Scott,  132. 
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APPEALS— continued. 

3.  Asftignments  cf  error^Evidenee.  AssignmentB  of  error  to  the  ad- 
mission or  rejection  of  evidence  will  Hot  be  congidered  by  the  Supreme 
Court  which  do  not  set  forth  the  portion  of  the  bill  of  exoeptiouB  in 
immediate  connection  with  the  rulings  of  which  complaint  is  made. 
Turnpike  Road  t.  Berks  Co.,  21. 

4.  Certiorari.  An  appeal  in  name  may  be  a  writ  of  error  or  a  cer- 
tiorari in  legal  effect,  and  it  is  necessary  in  every  case  to  look  into  the 
record  and  determine  at  the  outset  whether  what  is  called  an  appeal 
is  such  in  fact,  or  is  a  writ  of  error  or  a  certiorari.  Diamond  Street, 
Pittsbargy  254. 

5.  Election  law— Acts  cf  May  19,  1874,  P.  L,  209,  sec.  6,  and  June  12, 
1878,  P.  i.  204.  Contests  of  elections  are  wholly  statutory,  and  no 
appeal  lies  from  the  judgment  of  the  trial  court  unless  expressly  au- 
thorized.   Lyon  T«  Dunn,  90. 

6.  Interlocutory  order.  An  order  sustaining  in  part  exceptions  to  an 
auditor^ s  repoi*t,  and  referring  the  matter  back  to  the  auditor,  is  an 
interlocutory  and  not  a  final  order.  Moore  T*  Lincoln  Parky  ete*, 
Co.,  519. 

7.  Judgment — Opening  judgment.    Howie  T*  Lewis,  558. 

8.  Judgment — Opening  judgment— Discretion  of  court — Acts  qf  April  4, 
1877  and  May  20,  1891— Bond — Signature  by  mark — Forgery.  Conu 
T.  Mellet,  No.  1,  243. 

9.  Mechanic's  lien — Extra  work — Question  for  jury,  Sankey  T.Bar* 
ton,  504. 

10.  Road  law— Act  qf  May  16,  1891~Certiorari.  Diamond  Streety 
Pittsburg,  254. 

ARBITRATION. 

1.  Conclusiveness  of  report  cf  referee — Rexiew.  A  referee^s  findings 
of  fact  Buppoi-ted  by  sufficient  testimony  and  confirmed  by  the  court 
below  will  not  be  reversed  by  the  Supreme  Court,  except  for  clear 
error.    Scott  T.  Scott,  132. 

2.  Contract — Building  contract.    Worden  T.  Connell,  281. 

3.  R^erence— Appeals— Objection  to  rrferee — Act  qf  May  14,  1874, 
P.  X.  166.  After  a  case  has  been  referred  under  the  act  of  assembly 
of  May  14,  1874,  it  is  too  late  after  the  case  has  reached  the  Supreme 
Court  to  object  either  to  the  form  of  the  report  or  to  the  fact  that  the 
referee  was  not  **  authorized  to  act  as  attorney  in  the  Supreme  Court," 
as  required  by  the  act  of  1874.    Scott  T.  Scott,  132. 

ASSIGNMENT  FOR  CREDITORS. 

1.  Foreign  attachment  —  Priority  of  date  —  Evidence — Question  far 
jury.  In  a  foreign  attachment  where  the  garnishee  sets  up  a  prior 
assigument  for  creditors,  and  the  evidence  tends  to  show  that  the  writ 
of  attachment  was  received  by  the  sheriff  at  12  :57  P.  M.,  and  that  the 
assignment  was  filed  on  the  same  day  at  11 :  10  A.  H.,  the  question  of 
priority  is  for  the  jury. 

Where  an  assignment  for  creditors  made  in  Vermont  is  marked  of 
record  as  having  beeu  filed  at  a  certain  hour  and  minute  on  a  day  des- 
ignated, and  the  bond  is  marked  filed  of  the  same  day  without  giving 
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ASSIGNMENT  FOR  CREDITORS— continued. 

the  precise  hour  and  minute,  and  the  Vermont  law  requires  the  hond 
to  he  given  and  filed  **at  the  time  of  making  the  assignment,''  the 
presumption  that  all  things  are  properly  done  arises,  and  is  a  sufficient 
basis  upon  which  to  submit  to  the  jury  the  question  as  to  whether  the 
bond  was  filed  at  the  same  time  as  the  assignment.  HlUlard  T«  En- 
ders  &  C0.9  587. 

2.  Recording  foreign  assignments — Act  of  May  3,  1855,  P.  L.  415. 
The  act  of  May  3,  1855,  construed  as  affording  protection  to  domestic 
creditors  alone,  does  not  violate  article  4,  section  2  of  the  Constitu- 
tion of  the  United  States  which  provides  that  **  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  states.*'    Hilllard  t*  Eoders  &  Co.,  587. 

ATTACHMENT  ACT  OF  1869. 

1.  Bond — D^ense— Prosecution  of  action.  In  an  action  upon  a  bond 
given  in  attachment  proceedings  under  the  act  of  1869  to  enable  the 
defendant  to  retain  possession  of  the  goods  attached,  an  affidavit  of 
defense  is  insufficient  which  merely  avers  that  the  attachment  pro- 
ceedings had  not  been  fully  ended  by  a  trial  to  determine  whether 
there  was  fraud,  where  the  record  shows  that  the  court  on  motion  had 
refused  to  dissolve  the  attachment;  such  action  of  the  court  deter- 
mines the  question  of  fraud.    Com.  T.  Sisler,  147. 

2.  BefusaJL  to  dissolve  attacfunent — Jury  triaL  Where  the  court  on 
motion  refuses  to  dissolve  an  attachment  under  the  act  of  1869,  the 
question  whether  there  was  ground  for  issuing  it  is  settled,  and  can- 
not be  reviewed  by  a  jury  either  on  the  trial  of  an  issue  to  determine 
whether  the  debt  is  due,  or  in  a  separate  proceeding.  SUnglnff  T« 
SUler,  121. 

ATTORNEY  AT  LAW. 

1.  Attorney  and  client — Professional  communication — BUI  of  discov' 
ery.  An  attorney  at  law  cannot  by  a  bill  of  discovery  be  compelled 
to  disclose  advice  given  to  his  client.    Bank  T*  Earley  217. 

BAILMENT. 

1.  Pledge  qf  stock — Broker — Notice  qf  ownership.  When  on  the  face 
of  a  certificate  of  stock  absolute  ownership  appears  in  him  who  is  in 
possession  of  it,  and  there  is  no  evidence  outside,  showing  actual  or 
constructive  notice  that  the  ownership  is  in  another,  the  party  taking 
such  certificate  for  value  takes  title  thereto.  Where  loss  results,  the 
owner  who  puts  it  in  the  power  of  another  to  deal  with  the  instrument 
as  his  own  must  bear  the  loss. 

Where  an  owner  of  stock  executes  upon  the  back  of  the  certificate 
an  absolute  power  to  sell  or  transfer,  and  delivers  the  certificate  to  a 
broker  as  collateral  security  to  protect  the  broker  in  carrying  other 
stock,  and  subsequently  the  broker  surrenders  the  certificate  and  has 
issued  to  himself  a  new  certificate  in  his  own  name,  and  thereafter 
pledges  the  new  certificate  with  a  person  who  has  no  knowledge  of 
the  real  ownership,  the  pledgee  can  retain  the  stock  as  against  the  true 
owner.  Westlnghouse  v.  German  National  Bank,  188  Pa.  630,  distin- 
guished.   Westinghoose  t.  Bank,  249. 
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BANKS  AND  BANKING. 

1.  Checks — Indorsement — Forgery.  A  bank  is  not  liable  for  the  pay- 
ment of  a  check  on  a  forged  indorsement  where  the  person  who  com- 
mitted the  forgery  and  received  the  money  was  in  fact  the  person  to 
whom  the  drawer  delivered  the  check,  and  whom  he  believed  to  be  the 
payee  named. 

A  person  calling  himself  A.  csdled  on  B.,  a  property  owner,  under 
the  pretense  of  desiring  to  purchase  real  estate  and  secured  from  him 
his  title  papers.  A.  took  the  papers  to  a  responsible  conveyancer  to 
whom  he  applied  for  a  loan  on  mortgage,  representing  himself  as  B. 
The  conveyancer  believing  the  man  to  be  B.  negotiated  the  loan  and  a 
settlement  was  made  through  a  trust  company  to  which  the  convey- 
ancer introduced  A.  as  B.  A.  signed  tlie  mortgage  as  B.,  and  received 
the  trust  company^s  check  drawn  on  itself  to  the  order  of  B.  This 
check  indorsed  with  B.'s  name  was  deposited  in  a  bank  by  a  person 
who  had  opened  an  account  with  it  as  R.,  and  was  collected  by  the 
bank  of  the  trust  comi>any  in  the  usual  course  of  business.  It  did  not 
appear  that  A.  and  R.  were  the  same  person.  The  fraud  was  discov- 
ered six  months  later  when  B.  was  called  upon  to  pay  the  interest  on 
the  mortgage.  The  money  was  drawn  out  of  the  bank  by  R.  four 
weeks  after  it  was  deposited.  A.  and  R.  disappeared,  and  were  not 
heard  of  afterwards.  Held^  that  the  trust  company  could  not  recover 
from  the  bank  the  amount  of  the  check.  Green,  C.  J.,  and  Dbajt,  J., 
dissented.    Land  Title  &  Trast  Co.  t.  Bank,  230. 

2,  8et-off^Depo8it — Promiaaory  note.  Where  a  note  given  by  a  de- 
positor to  a  bank  is  not  due  at  the  time  of  the  failure  of  the  bank,  the 
depositor  may,  after  the  note  becomes  due,  set  off  the  amount  of  his 
deposit  against  the  note.    Jack  T.  Klepser,  187. 

BILL  OF  LADING. 

1.  Common  carrier — Carriers  qf  live  stock — Parol  evidence  to  vary 
xoritten  agreement.  Where  a  bill  of  lading  names  a  destination  beyond 
the  terminus  of  the  initial  carrier's  railroad,  but  such  carrier's  liabil- 
ity is  explicitly  confined  to  its  own  route,  and  the  paper  is  clear,  plain 
and  unambiguous,  the  shipper's  rights,  if  he  has  failed  to  show  a 
modification  of  the  bill  of  lading,  or  parol  agreement  as  an  induce- 
ment thereto,  must  be  ascertained  by  the  terms  of  the  agreement  it- 
self, and  in  such  a  case  the  initial  carrier  is  not  liable  for  any  injuries 
received  by  the  shipper's  property  while  on  the  line  of  the  connecting 
carrier.    Keller  T«  Railroad  Co.,  67. 

BOND. 

1.  Attachment  under  the  act  qf  1869— D^erwe — Prosecution  of  ac- 
tion.   Com.  T.  Sisler,  147. 

2.  Judgment — Opening  Judgment — Signature  by  mark — Evidence, 
Com.  T.  MeUet,  No.  2, 247. 

3.  Payment— Municipal  bonds— Insolvency  qf  agent  qf  municipalities. 
Gibson  T.Erie,  7. 

BOOM  COMPANIES. 

1.  Tolls— Acts  qfJune  22,  1883,  P.  L.  156,  sec.  2,  May  21, 1889,  P.  L. 
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BOOM  COMPANIES— continued. 

259,  sec,  2.  Under  the  Act  of  May  21,  1889,  amending  the  act  of 
June  22,  1883,  relating  to  boom  and  logging  companies,  a  boom  com- 
pany is  not  confined  to  its  statutory  remedy  for  the  collection  of  tolls, 
by  the  stoppage  of  logs,  but  as  such  remedy  is  inadequate  owing  to 
the  frequent  impossibility  of  stopping  logs,  it  has  the  additional  rem- 
edy of  an  action  of  assumpit 

The  words  **  consent  to  'Mn  the  last  line  of  the  proviso  of  the  act 
of  May  21,  1889,  have  no  other  meaning  than  **  shall. *^  A  boom  com- 
pany is  not  bound  to  furnish  the  means  of  floating  **  unless  the  owner 
of  the  timber  and  logs  shall  [consent  to]  pay  the  tolls  provided  for  in 
this  act.'' 

In  an  action  by  a  boom  company  to  recover  tolls,  where  the  evidence 
shows  that  the  timber  from  which  the  logs  were  made  was  gi'own  on 
defendant's  lands,  and  a  paper  filed  of  record  admitted  that  the  logs 
were  floated  out  of  the  stream  by  the  defendant,  the  defendant  will 
not  be  permitted  to  allege  that  the  logs  were  cut  by  independent  con- 
ti-actors  who  had  obligated  themselves  to  pay  all  the  costs  of  transpor- 
tation.   Logging  Co.  T.  Strong,  Deemer  &  Co.,  51. 

BOROUGHS. 

1.  Municipalities — Increase  of  debt — Equity — If\junction,  Clark  Y« 
Luzerne  Boronghy  210. 

2.  Street  railways — Removal  cf  tracks.  Shamokln  Borongh  T* 
Railway  Co.,  166. 

BROKER. 

1.  Bailment— Pledge  cf  stock — Broker — Notice  cf  oxonership.  West- 
inghonse  v.  Bank,  249. 

CERTIORARI. 

1.  Appeals — New  jurisdiction — Judicial  abuse.    Where  a  new  juris- 
diction is  created  by  statute  and  the  court  or  judge  exercising  it  pro- 
ceeds in  a  summary  method  or  in  a  new  course  different  from  the    ^ 
common  law,  a  writ  of  error  does  not  lie,  but  a  certiorari.    Diamond 
Street,  Pittsburg,  254. 

2.  Testimony — Opinion  cf  the  court.  On  a  certiorari  neither  the 
testimony  nor  the  opinion  of  the  court  below  is  brouj^ht  with  the  rec- 
ord into  the  appellate  court    Diamond  Street,  Pittsburg,  254. 

CHARITIES. 

1.  DecedenVsestate— 'Collateral  inheritance  taat— Taxation,  Finnen's 
Est.,  72. 

CHECK. 

1.  Banks  and  banking^Indorsemenir— Forgery,  Land  Title  and 
Trust  Co.  Y.  Bank,  230. 

COAL  LANDS. 

1.  Will^Devise-^Contradictory  clause&^Deviae  qf  coal,  Crnsen  y. 
Bongiiner,  12. 
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COLLATERAL  INHERITANCE  TAX. 

1.  Decedents*  estates— CharitieB— Taxation.  The  collateral  i&berit- 
ance  tax  upon  a  charitable  bequest  is  not  a  tax  within  the  meaning  of 
the  constitution  and  the  act  of  assembly  exempting  from  taxation 
purely  public  charities. 

The  collateral  tax  is  not  a  tax  upon  the  property  or  money  be- 
queathed, but  a  diminution  of  the  amount  that  otherwise  would  pass 
under  the  will,  and  hence  that  which  the  legatee  really  receiyes  is  not 
taxed  at  all.    It  is  that  which  is  left  after  the  tax  has  been  taken  off. 

There  is  a  radical  difference  between  the  levying  of  a  tax  upon  the 
specific  property  of  a  legatee  after  it  has  become  vested  in  possession, 
and  imposing  a  charge  or  tax  upon  the  right  to  have  the  property  by 
way  of  succession  to  the  estate  of  a  decedent.  •  Finiieii's  Est«y  72. 

COMMON  CARRIERS. 

1.  Bill  of  lading — Connecting  carrier — Liability.  A  receipt  clause  in 
a  bill  of  lading  naming  a  point  beyond  the  initial  carrier^s  terminus 
as  the  destination  of  the  goods,  does  not  impose  upon  the  carrier  is- 
suing the  bill  of  lading  the  liability  of  a  carrier  beyond  the  terminus 
of  its  road,  nor  is  it  in  conflict  with  an  expressed  stipulation  that  the 
carrier^s  liability  should  cease  at  its  own  terminus,  or  with  a  provision 
that  if  it  were  necessary  to  deliver  the  goods  to  another  carrier  to 
reach  their  destination,  the  initial  carrier  should  not  be  liable  for  the 
fraud  and  negligence  of  such  other  carrier.  Dean,  J.,  dissents. 
Keller  y.  Ballroad  Co.,  57. 

2.  Destination — Carrier  of  live  stock — Province  qf  court  and  Jury. 
Whei'e  a  bill  of  lading  names  as  destination  of  live  stock  a  town  be- 
yond a  city  which  was  the  terminus  of  the  carrier^s  road,  and  it  is 
stipulated  that  the  carrier^s  liability  shall  cease  at  its  freight  station 
in  the  city,  and  it  is  undisputed  (1 )  that  the  carrier^s  road  for  the  de- 
livery of  freight,  did  not  extend  beyond  its  freight  station,  and 
(2)  that  the  horses  were  in  good  condition  when  they  were  delivered 
at  the  freight  station  to  the  connecting  carrier,  these  questions  should 
not  be  submitted  to  the  jury.    Keller  y.  Railroad  Co«9  57. 

CONSIDERATION. 

1.  Contract— Cause  of  action— Amendment.   Watklns  y.  Moore^  469. 

CONSTITUTION  OF  PENNA. 

1.  Article  3,  section  2Q^Amendment.    Com.  y.  Griesif  396. 

2.  Article  l^— Amendment.    Com.  y.  Griest,  396. 

CONSTITUTIONAL  LAW. 

1.  Amendment — Approval  of  governor — Article  18  of  the  C(mstitution 
cf  1874.  Under  article  18  of  the  constitution  of  1874  relating  to  amend- 
ments, an  amendment  of  the  constitution  proposed  by  joint  resolution 
of  the  general  assembly  need  not  be  submitted  to  the  governor  for  his 
approval  or  veto. 

The  26th  section  of  the  3d  article  of  the  constitution  which  provides 
that  **  every  order,  resolution  or  vote  **  of  the  two  houses  shall  be 
submitted  to  the  governor  for  his  approval  or  disapproval  refers 
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CONSTITUTIONAL  LAW— continued. 

merely  to  legislation,  and  has  no  reference  to  the  action  which  the 
two  houses  take  in  performing  their  part  of  the  work  of  creating 
amendments. 

Article  18  and  the  26th  section  of  article  3  are  not  inconsistent  with 
each  other,  and  hoth  may  stand  and  be  fully  executed  without  any 
conflict.  One  relates  to  legislation  only,  and  the  other  relates  to  the 
establishment  of  constitutional  amendments.  Each  one  contains  all 
the  essentials  for  its  complete  enforcement  without  infringing  at  all 
upon  any  function  of  the  other.    Com.  Y.  Oriesty  396. 

2.  Amendments — Publication — Cost  cf  pubUcation,  The  secretary 
of  the  commonwealth  cannot  allege  as  ground  for  refusing  to  publish 
a  proposed  amendment  to  the  constitution  as  provided  by  article  18 
of  the  constitution  that  no  appropriation  had  been  made  to  defray  the 
cost  of  publication. 

It  is  not  absolutely  necessary  that  the  publication  of  an  amendment 
shall  be  made  three  months  before  the  general  election  which  follows 
next  after  the  amendment  was  agreed  to  by  the  two  houses. 

The  provision  in  article  18  as  to  the  publication  of  a  proposed 
amendment  three  months  before  the  ne^t  general  election  should  be 
regarded  as  merely  a  directory  provision  where  strict  compliance  with 
time  limit  is  not  essential. 

Where  the  secretary  of  the  commonwealth  has  neglected  or  refused 
to  publish  a  proposed  amendment  until  after  the  general  election  next 
following  the  session  at  which  the  amendment  was  proposed,  he  may 
be  mandamiised  to  make  publication  for  three  months  prior  to  the 
succeeding  general  election  at  which  members  of  the  legislature  are 
,  voted  for. 

Where  a  thing  is  to  be  done  on  or  before  a  certain  date,  and  a  literal 
compliance  as  to  the  date  becomes  impossible  without  fault  of  the 
power  which  created  the  duty,  the  thing  may  be  done  or  the  act  per- 
formed as  soon  as  it  becomes  possible  to  be  done  after  the  time  fixed 
has  passed.    Com.  y.  Oreisty  396. 

3.  Assignment  for  creditors — Recording  foreign  assignments — Act  of 
May  3,  1855,  P.  L.  415.    Hilliard  Y.  Enders  A  Co.,  587. 

4.  Attachment  under  act  qf  March  17,  1869.  The  act  of  March  17, 
1869,  relating  to  the  commencement  of  actions  by  attachment  against 
fraudulent  debtors  is  constitutional.  White  v.  Thielens,  106  Pa.  173, 
reaffirmed.    Slingluff  Y.  Sisler,  121. 

5.  Statute  cf  limitations — Negligence — Personal  ir^uries.  Bowden 
T.  Railroad  Co.,  562. 

6.  Taxation— Mercantile  license  tax—Act  cf  May  2,  1899,  P.  L,  184. 
Knisely  y*  Cotterelf  614. 

CONTRACT. 

1.  Antenuptial  agreement — Evidence.    Krug's  Est«»  484. 

2.  Breach — Defense — Set-off— Partv^ship.  Friable  Y.  McFarlane^ 
Ko.  1, 110. 

3.  Building  contract — Arbitration.  Where  parties  to  a  building  con- 
tract submit  a  dispute  as  to  the'  construction  of  the  contract  to  arbi- 
trators mutually  chosen,  although  the  contract  itself  provided  that 
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the  decision  of  the  architect  should  in  such  a  matter  be  final,  both  the 
owner  and  the  contractor  are  irrevocably  bound  by  the  decision  of 
the  arbitratoi*8;  and  if  the  contractor  resumes  the  work  on  the  lines 
laid  down  by  the  award  and  the  owner  stops  him,  he  may  recover  for 
the  work  already  done.  In  such  a  case  the  contractor  is  not  bound  to 
go  on  and  complete  the  work  as  a  condition  of  his  recovery,  if  the 
owner  gives  him  peremptory  notice  to  quit. 

In  an  action  by  a  contractor  on  a  building  contract  where  it  appears 
that  the  owner  had  peremptorily  notified  him  to  quit,  the  plaintiff 
may  show  that  the  contract  had  been  complied  with  up  to  the  date 
when  the  first  payment  was  due,  and  that  defendant  had  expressed 
herself  as  satisfied  therewith;  and  the  contractor  may  also  show  that 
the  owner  at  the  date  of  her  discharge  of  the  contractor,  promised  to 
pay  him  his  demand.    Worden  T.  Connelly  281. 

4.  Building  contract— ArMtrators— Notice.  Worden  T.  Connelly  281. 

5.  Building  contract — Dispoaaesislon  cf  owner  by  contractor.  A  build- 
ing contractor,  even  though  the  contract  time  for  the  delivery  of  the 
building  had  not  arrived,  has  no  authority  to  dispossess  the  owner  of 
his  premises,  or  to  interfere  with  his  possession  further  than  is  nec- 
essary to  enable  the  contractor  to  complete  his  work;  and  this  is  the 
case  although  the  owner  may  have  been  guilty  of  a  breach  of  a  cove- 
nant in  the  contract    Keystone  Surgical  Supply  Co.  t.  Bate,  566. 

6.  Building  contract— Principal  and  surety — DiscJiarge  qf  surety — 
Overpayment  A  claim  of  a  surety  on  a  building  contract  to  be  dis- 
charged because  of  overpayments  at  the  time  of  the  default  is  com- 
pletely met  by  proof  that  the  alleged  overpayments  were  made  for 
extra  work.    Blauyelt  v.  KemoDy  128. 

7.  Consideration — Cause  of  action — Amendment.  In  an  action  of 
assumpsit  plaintiffs  averred  in  their  oiiginal  statement  that  having 
an  option  on  defendant's  land,  they  did  certain  work  in  testing  it  for 
coal;  that  they  afterwards,  with  others,  took  a  deed  for  the  land  and 
gave  a  mortgage  \m  secure  the  purchase  money;  that  subsequently  de- 
fendant promised  to  pay  them  a  certain  sum  in  consideration  of  the 
loss  which  they  had  sustained  in  testing  the  land,  but  that  this  sum 
was  not  to  be  paid  until  defendant  had  collected  the  mortgage. 
In  the  amended  statement  it  was  averred  that  the  promise  was  made 
in  consideration  that  plaintiffs  would  render  continuing  services  to 
discover  coal.  This  last  averment  was  not  sustained  by  the  proofs. 
The  uncontiudicted  testimony  for  the  defendant  was  that  another 
person  had  advanced  all  the  money  that  had  been  expended  in  test- 
ing, and  that  such  person  had  subsequently  bought  plaintiff's  interest 
tn  the  land,  and  had  paid  them  a  sum  more  than  the  amount  which 
they  claimed  from  defendant  Heldy  that  plaintiffs  had  no  cause  of 
action  against  defendant     Watkins  T.  Moorey  469. 

8.  Construction  qf  contract — Uncertainty.  If  the  meaning  of  a  con- 
tract and  the  subject  to  which  it  is  to  be  applied  are  obscure,  indefi- 
nite and  doubtful,  the  contract  will  be  held  void  for  uncertainty. 

A  grandfather  wrote  to  a  grandson  in  Europe  urging  him  to  re- 
turn home,  as  his  services  wei*e  needed  in  the  grandfather's  business. 
The  letter  ended  as  follows:  **  Attend  to  the  business,  and  I  will  leave 
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it  to  yon  as  I  promised  yon."  There  was  no  evidence  as  to  what  the 
grandfather  meant  by  the  word  **  business,"  nor  was  there  any  evi- 
dence as  to  the  terms  of  the  previous  promise.  It  appeared  that  when 
the  grandfather  died  the  grandson  did  not  assert  title  to  the  business, 
but  continued  in  a  salaried  position  in  it  at  an  increase  of  salary. 
Held^  that  the  contract  was  void  for  uncertainty,  and  that  the  orphans* 
court  committed  no  error  in  refusing  to  enforce  it.  Purves's  Est.* 
4S8. 

9.  Illegality— 'Defense,  True  it  is  that  an  illegal  conti-act  will  not 
be  executed;  but  when  It  has  been  executed  by  the  parties  them- 
selves, and  the  illegal  object  of  it  has  been  accomplished,  the  money 
or  thing  which  was  the  price  of  it  may  be  a  legal  consideration  be- 
tween the  parties  for  a  promise  express  or  implied,  and  the  court  will 
not  unravel  the  transaction  to  discover  its  origin.  Hertxler  T*  Geig- 
ley,  419. 

10.  Maritime  liens^Suppliea  and  repairs— Credit  of  owner.  Moore 
T.  Lincoln  Park,  eto«y  Go.^  519. 

11.  Master  and  servant—Right  to  discharge.  Penistou  t.  Hnber 
COm  580. 

12.  Mechanic's  lien — Postponement  qf  lien  to  mortgage — Lien  for 
extra  work,    Sankey  t«  Bnrton^  504. 

13.  Mines  and  mining— Custom— Evidence,  Kerrigan  T.  Pardee^ 
642. 

14.  Municipal  contract — Parol  evidence — Construction  of  instrument 
by  parties.  Where  a  borough  contract  for  sewers  is  in  writing,  and 
there  is  no  allegation  that  there  was  any  fraud,  accident  or  mistake 
in  its  execution,  the  court  should  not  admit  in  evidence  conversations 
which  took  place  between  the  plaintiff  and  the  borough  engineer  prior 
to  the  execution  of  the  contract,  to  the  effect  that  certain  work  re- 
ferred to  in  the  contract  should,  over  a  certain  amount,  be  paid  for 
as  extra  work,  and  that  a  sewer  on  a  certain  right  of  way  referred  to 
in  the  contract  should  be  excluded ;  nor  should  the  court  admit  as 
evidence  of  the  construction  of  the  contract  by  the  parties  payments 
made  on  account  of  the  alleged  extra  work,  where  there  is  no  sufficient 
evidence  that  the  borough  council  in  authorizing  the  payments  on 
account  as  the  work  proceeded  intended  that  their  action  should  be 
treated  as  an  alteration  of  the  contract,  or  even  were  aware  that  any 
such  claim  would  be  made.    Dongherty  Y«  Norwood  Boronghy  92. 

15.  Parol  evidence — Belease— Receipt  in  full.  A  written  contract 
of  employment  as  a  superintendent  of  a  clay  mine  provided  **  that  no 
interest,  right,  claim  or  demand  in  the  clay  lease  or  operation  was  to 
vest  in  the  superintendent,  but  that  the  relation  between  him  and  the 
owner  should  be  merely  that  of  employer  and  employee."  Subse- 
quently the  sux)erintendent  instituted  an  action  to  recover  one-fifth 
interest  in  the  clay  operation,  under  an  alleged  parol  agreement  made 
prior  to  the  written  agreement  The  testimony  of  the  superintendent 
on  this  subject  was  flatly  and  positively  contradicted  by  the  owner 
and  other  disinterested  witnesses.  It  also  appeared  that  the  superin- 
tendent had  subsequently  to  the  written  agreement  and  prior  to  the 
institution  of  the  suit  given  the  owner  a  receipt  in  full  of  all  demands. 

Vol.  cxcvi— 42 
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Heldy  that  it  was  proper  to  give  binding  instmctions  for  defendant. 
lyery  t.  Phillips,  1. 

16.  Preliminary  dealings — Written  contract — Evidence — Pretump- 
tion.  Where  parties  to  an  offer  and  acceptance  show  either  by  express 
words,  or  by  their  action  that  they  regard  the  arrangement  as  pre- 
liminary only,  and  to  be  put  into  final  shape  thereafter,  and  subse- 
qaently  they  execnte  a  formal  instrument  in  writing,  the  latter  is  the 
only  contract,  and  the  preliminary  steps,  however  elaborate,  go  into 
the  category  of  mere  negotiations  leading  up  to  the  final  result.  This 
is  always  the  presumption  of  the  law  where  a  written  contract  is 
made. 

Where  a  person  submits  the  substance  of  an  agreement  to  the  direct- 
ors of  a  corporation,  and  the  directors  notify  the  party  of  the  accept- 
ance of  the  proposal,  and  subsequently  a  written  contract  is  executed 
embodying  some  provisions  that  were  not  in  the  proposal  or  the  accept- 
ance, the  written  contract  will  be  presumed  to  be  the  real  contract 
between  the  parties.    Keystone  Snrgical  Supply  Co*  y.  Bate,  566. 

17.  Written  and  parol  contract — Evidence,  Where  in  an  action  of 
assumpsit  the  defendant  claims  that  the  real  contract  was  covered  by 
a  letter  beg^inning  with  the  words  "  as  per  our  conversation  of  yester- 
day,'* and  the  evidence  for  the  plaintiffs  although  contradicted,  tended 
to  show  that  the  conversation  referred  to  was  different  in  its  terms 
from  those  of  the  letter,  the  question  as  to  what  was  the  real  contract 
between  the  parties  is  for  the  Jury.  Anderson  T«  Natl*  Sarety  Co., 
288. 

CORPORATIONS. 

1.  Capital  stock— Corporate  property.  A  corporation  is  an  entity, 
an  existence,  irrespective  of  the  persons  who  own  all  its  stock;  and 
the  fact  that  one  person  owns  all  the  stock  does  not  make  him  and  the 
corporation  one  and  the  same  pei*son. 

The  sl^res  of  the  capital  stock  of  a  corporation  are  essentially  dis- 
tinct and  different  from  the  corporate  property,  and  the  owner  of  aU 
the  stock  of  a  corporation  does  not  own  tlie  corporate  property  or  be- 
come entitled  to  manage  or  control  it   Bridge  Co.  T«  Traction  Co.,  25. 

2.  Collateral  attack  on  charter.  The  existence  of  a  corporation  or 
its  right  to  exercise  its  corporate  franchises  cannot  be  inquired  into 
or  attacked  collaterally. 

In  an  action  of  assumpsit  by  a  bridge  company  against  a  street  rail- 
way company  to  enforce  the  covenants  of  a  written  agreement,  the  de- 
fendant cannot  set  upas  a  defense  the  tact  that  a  city  had  purchased 
the  entire  stock  of  the  plaintiff  and  had  continued  the  corporate  exist- 
ence of  the  bridge  company,  without  authority  in  law.  Bridge  Co*  Y* 
Traction  Co.,  25. 

3.  Electric  light  companies — Municipality  —  Exclusive  privileges — 
Lighting  streets.    Light  k  Power  Co*  T*  Titnsville,  3. 

4.  Equity—Insolvency— Plan  to  secure  creditors— Fraud,  Bank  T* 
Earle,  217. 

5.  Foreign  attachment— Name— Evidence.  Hiiliard  T*  Enden  M 
Co.,  587. 
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6.  Foreign  corporations — Liability  of  stockholder.  The  obligation  of 
a  stockholder  of  a  foreign  corporation  is  to  be  measured  as  to  its  ex- 
tent and  character  by  :the  law  of  the  state  under  whose  laws  the  cor- 
poration was  organized. 

Where  the  court  of  last  resort  of  a  state  under  whose  laws  a  foreign 
corporation  was  organized,  has  construed  a  statute  so  as  to  uphold  the 
right  of  a  creditor  of  the  corporation  to  proceed  directly  against  a 
stockholder,  the  courts  of  this  state  are  bound  to  follow  the  decision, 
although  in  a  previous  case  between  other  parties  they  decided  the 
contrary;  and  this  is  the  case  although  the  legislature  of  the  foreign 
state,  in  the  mean  time,  but  after  the  right  of  the  plaintiff  had  accrued, 
had  changed  the  law  so  as  to  take  from  the  creditor  his  direct  remedy 
against  the  stockholder.    Ball  T.  Anderson,  86. 

7.  Forfeiture — Collateral  attack  upon  charter — Drainage  company. 
The  yalidity  of  a  charter  for  public  purposes  cannot  be  determined  in 
a  collateral  proceeding  by  a  private  suitor;  it  can  be  done  only  in  a 
direct  proceeding  to  which  the  commonwealth  is  a  party. 

Whether  a  right  or  franchise  claimed  by  a  corporation  is  conferred 
by  its  charter  may  be  inquired  into  in  a  proceeding  at  law  or  in  equity 
by  a  party  injured,  as  provided  by  the  Act  of  June  19, 1871,  P.  L.  1361; 
but  whether  for  any  reason  the  charter  of  a  corporation  was  originally 
invalid  or  has  been  forfeited  is  a  question  which  the  commonwealth 
alone  can  raise. 

The  question  whether  a  drainage  company  organized  under  the  Act 
of  June  10,  1893,  P.  L.  435,  has  forfeited  its  franchises  for  failui-e  to 
complete  its  works  within  the  time  prescribed  by  the  Act  of  May  16, 
1889,  P.  L.  242,  sec.  11,  cannot  be  raised  in  a  suit  in  equity  by  the  drain- 
age company  against  a  borough  to  enjoin  the  latter  from  preventing  the 
company^s  employees  from  continuing  their  work.  Sewage- Drainage 
Co.  T*  Olyphant  Borough,  553. 

8.  Municipal  tax  on  stock — Receivers — Action  against  nonresident 
stockholder,  A  tax  assessed  by  the  city  of  Baltimore  under  the  laws 
of  Maryland  against  the  stock  of  a  Maryland  corporation  owned  by  a 
citizen  of  Pennsylvania  and  enforced  against  the  receivers  of  the  cor- 
poration, may,  when  paid  by  such  receivers,  become  by  statute  a  lien 
against  the  stock,  but  the  decree  of  a  court  in  such  proceedings  does 
not  raise  a  cause  of  action  in  personam  against  the  Pennsylvania  stock- 
holder.   Trust  k  Deposit  Co.  y«  Mellon,  176. 

9.  Pleadings — Admission  of  corporate  existence — Act  qf  June  24, 1885, 
P.  L,  149.    Bridge  Co.  v.  Traction  Co.,  25. 

10.  Powers  of  agent  A  general  agent  of  a  surety  company  in  a  par- 
ticular locality  who  holds  himself  out  as  such  with  the  knowledge  of 
the  company,  solicits  and  negotiates  surety  bonds  for  it,  receives  the 
premiums  and  transmits  them  to  the  company  and  delivers  the  bonds, 
has  authority  to  execute  a  contractor's  bond,  notwithstanding  a  secret 
restriction  on  his  authority  that  Iiis  action  in  such  a  matter  must  be 
approved  by  the  company;  and  the  company  is  bound  by  his  act  where 
it  has  ratified  his  action  by  accepting  premiums  and  paying  part  of 
the  obligation  created  by  the  bond.  Anderson  v.  National  Surety 
Co.,  288. 
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11.  Replevin — Sale  —  Corporation  —  AutJiority   of   superintendent,' 
Shoe  Co.  T.  Leeser,  76. 

12.  Rig  tit  to  issue  stock — Legislative  authority*  A  coiporation  baft 
no  riglit  to  issue  stock  nor  to  increase  or  reduce  its  stock  without 
specific  legislative  autliority  to  do  so. 

Directora  elected  by  persons  liolding  stock  of  a  corporation,  which 
the  corporation  bad  no  legislative  authority  to  issue,  are  not  the  legally 
constituted  directors  of  the  corporation.    Cooke  T.  M arshally  200. 

13.  Skips  and  shipping — BnroUment— Mortgage.  Moore  ?•  Lincoln 
Parky  etcv  Co.,  519. 

14.  Ultra  vires^Railroads— Lease.  Bailroad  Co*  T*  Railroad  Co.» 
452. 

COSTS. 

1.  Executors  and  administrators— Costs  cf  audit.  Where  the  failure 
of  an  administrator  to  keep  proper  accounts  makes  a  reference  to  an 
auditor  necessary,  a  part  of  the  costs  of  the  audit  may  be  charged  to 
the  accountant,  and  the  balance  is  properly  placed  upon  the  estate  if 
it  appears  that  the  audit  had  been  needlessly  prolonged  by  the  ex- 
ceptants.   Morrison's  £st«y  80. 

2.  Foreign  attachment — Interest.  A  garnishee  in  an  execution  at- 
tachment is  not  liable  for  interest  on  the  money  in  his  hands  due  the 
defendant  therein  while  the  action  is  pending;  and  in  all  attachment 
cases  a  garnishee  without  fault  recovers  costs.  Barnes  T*  Bam- 
berger,  123. 

CURTESY. 

1.  Statute  of  frauds — Parol  sale  qf  estate  by  curtesy — Evidence.  Derr 
T.  Ackermauy  198. 

CUSTOM. 

1.  Mines  and  mining— Contract — Evidence.  Kerrigan  T«  Pardee^  642. 

DAMAGES. 

1.  Mines  and  mining — TYespass — Nominal  damages.  Springer  y. 
Fael  Co.,  156. 

DECEDENTS  ESTATE. 

1.  Claim  for  services — Parent  and  child — Evidence.  Harper's  Est*, 
137. 

2.  CoUateralinheritancetax — Charities— Taxation.  Finnen's Est*,  72. 

3.  Executors  and  administrators — Collection  by  executor  of  monry 
charged  on  land — Construction  of  will — 8tatui,e  of  limitations.  Stongh's 
Est*,  358. 

4.  Intestacy  law— Descents.     Sturgeon  y*  Hnstead,  148. 

5.  Orphans^  court  sale — Will.  The  Supreme  Court  will  not  i*everse 
an  order  of  the  orphans'  court  made  in  1899  directing  an  executor  to 
sell  land,  where  it  appears  that  the  testator  died  in  1873,  that  by  his 
will  annuities  and  legacies  were  charged  on  the  real  estate,  that  at  the 
time  the  order  was  made  the  personalty  was  exhausted,  and  thero  was  no 
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fund  with  which  to  pay  the  annuities  and  legacies.    Dont  j's  Est*,  432. 

6.  Partnership — Continuance  qf  firm  after  death  qf  member— Dlssolur 
tion.    Brew  Y.  Hastings,  222. 

7.  WiUr—Devuie—Jiult  in  SheUey's  case,    Ebj  T.  Shank,  426. 

8.  Will— Irregular  execution  of  testamentary  paper — Statute  qf  wills. 
Harrison's  Est.,  576. 

0.  Will— Perpetuities.    Gerber's  Est.,  366. 

10.  Will— Probate — Issue  detisaM  vel  non — Testamentary  capacity^ 
Yoglesong's  Est.,  104. 

11.  Will — Vested  and  contingent  estates.    Garstensen's  Est.,  325. 

DEED. 

1.  Executor  and  administrator — Accounting  for  purc?iase  money. 
Wlldermntli  y.  Long,  541. 

2.  Voluntary  deed— Absence  of  power  of  revocation.  The  absence  of 
a  power  of  revocation  from  a  voluntary  deed  of  trust  standing  by  it- 
self, has  no  efficacy  to  authorize  either  the  party  who  executed  the 
deed,  or  any  court  on  his  application,  to  revolce  the  deed.  It  is  only 
when  connected  with  other  circumstances  which  show  that  the  clause 
of  revocation  was  omitted  by  mistake  or  fraud,  or  that  the  object  of  the 
deed  of  trast  has  failed  by  reason  of  the  death  of  the  cestui  que  trust 

•during  the  lifetime  of  the  grantor,  or  some  other  equally  strong  and 
urgent  cause,  that  it  can  be  permitted  to  Justify  a  decree  of  revo- 
cation.   Carney  y.  Carney,  34. 

DISCRETION  OP  COURT. 

1.  Judgment — Opening  judgment— Bond— Signature  by  mark — Forg- 
ery. An  order  of  the  common  pleas  refusing  to  open  a  judgment  will 
not  be  reversed  where  it  appears  upon  the  face  of  the  bond  upon  which 
the  judgment  was  entered  that  it  was  signed  by  the  obligee  with  her 
mark,  witnessed  by  a  subscribing  witness  and  formally  acknowledged 
before  a  justice  of  the  peace  who  certified  that  she  acknowledged  the 
execution  of  the  bond  by  making  her  mark,  and  the  defendants  denial 
of  her  signature  is  met  by  the  testimony  of  the  principal  who  testified 
that  she  signed  the  bond  in  his  presence,  and  by  that  of  the  subscrib- 
ing witness  and  the  magistrate,  both  of  whom  testified  as  to  the  valid- 
ity of  their  signatures  without  being  able  to  recall  the  circumstances 
under  which  they  signed^  or  under  which  the  acknowledgment  was 
made.    Com.  y.  Mellet,  No.  1, 243. 

EJECTMENT. 

1.  Adverse  possession  qf  land — Evidence — Question  for  jury.  In  an 
action  of  ejectment  where  the  defendant  claims  title  by  adverse  pos- 
session for  over  thirty  years,  the  case  is  for  the  jury  where  the  evi- 
dence for  the  defendant,  although  contradicted  in  many  particulars, 
tends  to  show  that  defendant  went  into  i)Ossession  under  a  parol  gift 
from  his  mother;  that  he  cleared  and  cultivated  a  part  of  the  land; 
that  he  erected  improvements  thereon,  planted  an  orchard,  generally 
used  the  land  as  an  owner  and  paid  taxes  thereon  for  twenty-one  years 
prior  to  the  biinging  uf  the  suit. 
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EJECTMENT— continued. 

Where  a  person  takes  possession  of  land  under  a  claim  of  right  and 
not  as  an  intrader,  his  possession  of  a  part  of  the  premiBes  by  his  ten- 
ant when  he  has  temporarily  removed  from  the  rest  of  the  land,  giyes 
him  constructive  possession  of  the  entire  tract,  and  any  other  person 
farming  or  pasturing  the  land  will  be  presumed  to  be  acting  in  sub- 
sei-viency  to  his  title.    Williams  T*  Beamy  341. 

2.  Description  of  land — Evidence — Findings  qf  referee.  In  an  action 
of  ejectment  tried  by  a  referee,  the  uncontradicted  evidence  showed 
that  in  1871,  a  firm  became  the  equitable  owners  of  the  south  half  of 
a  tract  of  land.  The  deed  for  this  ti*act  was  not  executed  to  the  firm 
until  September  8,  1888.  In  1871  the  firm  agreed  in  writing  to  sell  the 
undivided  half  of  the  land,  and  in  1881,  executed  a  deed  for  the  divided 
one  half.  The  uncontradicted  evidence  showed  that  in  all  these  trans- 
actions the  parties  intended  to  convey  the  divided  half,  and  that  the 
undivided  half  referred  to  in  the  agreement  of  1871  was  a  mistake. 
Held^  that  the  evidence  was  sufficient  to  sustain  a  finding  of  fact  by 
the  referee  that  the  land  intended  to  be  conveyed  was  the  south  half 
of  the  land.    Dixon  T.  Fnller,  340. 

3.  Former  ej  ectment— Evidence — Record,  In  a  second  action  of  eject- 
ment between  the  same  parties,  and  for  the  same  land,  it  is  proper  to 
refuse  to  admit  in  evidence  an  agreement  filed  in  the  first  action  for 
the  settlement  of  that  action  where  it  appears  that  such  agreement 
had  by  the  consent  of  all  the  parties  been  stricken  from  the  record. 
Cramley  t.  Latz,  559. 

4.  Practice^  C.  P. — Bight  to  open  and  close  to  the  Jury,  VOB  Storek 
V.  Von  Storch)  545. 

ELECTION  LAW. 

1.  Appeals^Acts  qf  May  10,  1874,  P.  L.  209,  sec,  6,  and  June  12, 
1878,  P.  L,  204.  Contests  of  elections  are  wholly  statutory,  and  no  ap- 
peal lies  from  the  judgment  of  the  trial  court  unless  expressly  author- 
ized. 

•In  an  election  contest  Instituted  by  petition  of  electors  to  the  attor- 
ney general,  and  the  appointment  of  a  special  court  under  section  6 
of  the  act  of  May  19,  1874,  no  appeal  lies  except  where  a  constitu- 
tional question  is  involved,  when  the  case  may  be  appealed  under  the 
act  of  June  12,  1878. 

An  appeal  in  such  a  case  will  be  quashed  where  it  appears  that  the 
rules  applied  by  the  court  beluw,  in  so  far  as  they  involved  constitu- 
tional questions,  were  in  favor  of  the  appellant.  Whether  the  rules 
laid  down  were  applied  correctly  to  the  case  of  each  particular  vote 
offered  or  challenged  did  not  raise  any  constitutional  question,  but 
merely  one  of  fact. 

Under  the  act  of  June  12,  1878,  what  the  Supreme  Court  is  author- 
ized to  review  is  the  soundness  of  the  law  as  declared  by  the  court 
below  to  have  been  their  guide  in  reaching  a  decision.  LyOB  ¥• 
Dunn,  90. 

ELECTRIC  LIGHT  COMPANY. 

Corporations  —  Municipality  —  Exetusive  privileges  —  Lighting 
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ELECTRIC  LIGHT  COMPANY— conMnwcd. 

Htreets,  A  grant  by  a  city  to  an  electric  light  company  to  supply 
»*  light,  heat  and  power  by  electricity  to  persons,  partnerships  and  cor- 
porations in  the  city  and  ten-itory  adjacent  thereto,  and  to  erect  a 
plant  and  poles  and  necessary  fixtures  therefor,  and  run  wires  on 
the  same  on,  over  and  under  any  and  all  sti^eets,  alleys  and  lanes  in 
the  said  city,^^  is  not  in  derogation,  either  expressly  or  by  implication, 
of  the  city's  right  to  furnish  street  lamps  in  any  part  of  the  city  where 
it  was  already  furnishing  them,  and  hence  not  in  derogation  of  the 
city's  right  to  provide  them  in  any  part  of  the  city.  Under  such  a 
grant  the  company  has  no  exclusive  privilege  to  furnish  street  lamps 
anywhere.  The  decisions  relating  to  the  exclusive  privileges  of 
water  companies  are  not  analogous.  Light  A  Power  Co*  ?•  Phil- 
lips, 3. 

EQUITY. 

1.  Deed— Voluntary  deed.  The  power  of  a  court  of  equity  to  set 
aside  a  voluntary  deed,  is  of  an  exceedingly  delicate  character  not  to 
be  lightly  exercised,  and  only  to  be  invoked  when  the  manifest  justice 
of  the  case  requires  it.    Carney  T«  Carney^  34. 

2.  Insolvency — Flan  to  secure  creditors — Corporationa — Fraud,  Bank 
T.  Earle,  217. 

3.  Municivaliliee—Borouglis — Increase  cf  debt — Injunction,  Clark 
T.  Lnieme  Borongh,  210. 

4.  Specific  performance — Liquor  license — Xjiquor  saloon,  A  court  of 
equity  will  not  specifically  enforce  a  sale  of  a  liquor  license  for  the 
unexpired  portion  of  a  license  year,  after  the  expiration  of  such  year. 
As  the  privilege  to  sell  liquor  is  a  personal  privilege  which  requires  the 
sanction  of  the  court  of  quarter  sessions  and  expires  with  the  end  of 
each  license  year,  no  new  license  issued  for  the  succeeding  year  would 
be  a  substitute  for  the  specific  license  which  was  the  subject  of  the  con- 
tract   Meelian  y.  Owens,  69. 

ESTATE  TAIL. 

1.  Will—Heirs^Issue^Rule  in  8heUey*s  case— Devise,  Stoneh  r. 
Zeigler,  489. 

EVIDENCE. 

1.  Appeals — Assignments  qf  error — Evidence,  Assignments  of  error 
to  the  admission  or  rejection  of  evidence  will  not  be  considered  by 
the  Supi-eme  Court  which  do  not  set  forth  the  portion  of  the  bill  of 
exceptions  in  immediate  connection  with  the  rulings  of  which  com- 
plaint is  made.    Tnmpike  Road  t«  Berks  Co.,  21. 

2.  Books  and  accounts.  Where  it  is  established  that  both  plaintiff 
and  defendant  had  access  to,  control  over  and  the  rifi^ht  to  make  en- 
tries in  the  books  of  the  business;  that  the  handwriting  of  both  is 
intermingled  on  the  same  day  on  the  same  page  ;  that  each  drew 
checks,  and  made  memoranda  on  the  stubs,  the  defendant  may  pro- 
duce the  books  in  evidence  showing  his  own  entries,  it  bein^  a  prob- 
able if  not  a  necessary  inference,  that  the  plaintiff  saw  the  entries 
about  the  time  they  were  made,  yet  did  not  protest  against  them. 
Byder  t.  Jacobs,  386. 
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E  V  IDENCE—contlnued. 

3.  Common  carrier — Carriers  cf  live  stock — Bill  of  lading — Parol  evi- 
dence to  vary  written  agreement,    Keller  y.  Bailroad  Co**  57. 

4.  Competency  of  witness — Party  dead — Stockholder  in  bank.  In  an 
action  by  an  assignee  lor  creditors  of  a  bank  on  a  bond  conditioned 
for  the  faithful  performance  of  the  duties  of  the  vice  president  of  the 
bank,  where  the  principal  and  two  of  the  sureties  are  dead  at  the 
time  of  the  trial,  a  director  who  had  entered  into  an  agreement  with 
the  depositors  to  pay  them  in  full  and  to  take  an  assignment  of  their 
claims,  and  who  had  joined  with  the  other  directors  in  borrowing  a 
large  amount  of  money  on  their  joint  notes,  one  of  which  was  still 
unpaid,  is  not  a  competent  witness  for  the  plaintiff.  Goiuiter  y.  Jes- 
snpy  548. 

5.  Contract — Antenuptial  agreement    Krag's  Est*^  484. 

6.  Contract — Parol  evidence — Release — Receipt  in  full.  lyery  y. 
PhilUps,  1. 

7.  Contract— Preliminary'dealingS'-Written  contract— Presumption, 
Keystone  Surgical  Supply  Co.  y.  Bate,  566. 

8.  Contract — Written  and  parol  contract  Anderson  y.  National 
Sarety  Co.,  288. 

9.  Decedent's  estate— Claim  for  services— Parent  and  child,  Har- 
per^s  Est.,  137. 

10.  Deed — Voluntary  deed — Parent  and  child — Presumption,  Car- 
ney y.  Carney,  34. 

11.  igectment— Adverse  possession  qf  land — Question  for  Jury,  "Wil- 
liams y.  Beam,  341. 

12.  ^ectment — Description  qf  land — Findings  cf  r^eree,  Dixon  y. 
Fuller,  349. 

13.  I^ectment — Former  ejectment — Record,    Crumley  y.  Lutz,  559. 

14.  Expert  testimony — Contract — Building  contract  Worden  y.  Con- 
nell,  281. 

15.  Foreign  attachment — Assignment  for  creditors — Priority  of  date 
—Question  for  jw-y,    Hilliard  y.  Enders  A  Co.,  587. 

lQ,^^Foreign  attachment— Corporation — Name,  Where  a  garnishee 
in  Si  foreign  attachment  admits  owing  a  certain  sum  but  claims  that 
the  debt  which  he  owes  is  due  to  a  corporation  other  than  tliat  named 
as  defendant,  and  produces  evidence  to  show  that  all  the  bills  were 
made  out  in  the  name  of  the  other  company  and  that  he  gave  all  checlu 
in  payment  to  and  received  all  receipts  from  it,  he  may  offer  in  evi- 
dence a  certified  copy  of  the  proceedings  of  organization  of  that  com- 
pany, incorporated  by  another  state,  to  show  that  there  was  such  a 
company.    Hilliard  y.  Enders  A  Co.,  587. 

17.  Judgment — Marking  judgment  to  use — Competency  qf  witness- 
Party  dead,    YoUmer  y.  Simon,  481. 

18.  Judgment — Opening  judgment — Bond — Signature  by  mark.  Com. 
y.Mellet,No.  2,247. 

19.  Mines  and  mining— Contract— Custom,  Kerrigan  y.  Pardee, 
642. 

20.  Mortgage — Judgment  on  scire  facias,   Dauderman  y.  Hain,  435. 

21.  Negligence — Presumption — Question  for  jury,  Kane  y.  Phila., 
502. 
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EVIDENCE— continued. 

22.  Parol  evidence — Contract — Municipal  contract — Construction  of 
instrument  by  parties,    Doaghertj  T.  Norwood  BoTOOfirh,  92. 

23.  Partnership — Making  affidavit  qf  dfifense.  In  an  action  of  as- 
sumpsit for  salary  alleged  to  be  due  to  the  plaintiff  as  a  traveling 
salesman,  where  the  defense  is  that  the  plaintiff  was  to  receive  in  lieu 
of  salary  one  half  of  the  profits  and  where  there  is  other  evidence  of  a 
partnership  existing  between  the  plaintiff  and  the  defendant,  the  court 
commits  no  error  in  overruling  an  offer  of  the  plaintiff  to  prove  by  the 
defendant  that  the  latter  after  the  severance  of  their  business  relations 
had  been  sued  as  an  individual  and  had  made  an  affidavit  of  defense 
individually.  In  such  a  case  the  defendant  had  the  option  either  to 
file  a  plea  in  abatement  averring  a  partnership  or  to  make  an  affidavit 
of  defense  to  the  meiits.    Ryder  Y*  Jacobs^  386. 

24.  Partnership— Participation  in  profits— Question  for  Jury,  Ryder 
T.  Jacobs,  386. 

25.  Principal  and  agent — Evidence  to  establish  agency.    It  is  not 
*    correct  to  say  that  there  is  no  evidence  to  establish  the  fact  of  agency 

of  the  defendant  to  sell  whisky  for  the  plaintiff,  where  the  quantity 
of  whisky  delivered  shows  that  the  defendant  could  not  have  bought 
it  for  his  own  use,  where  the  accounts  of  plaintiff  could  only  be  ex- 
plained by  the  fact  of  agency,  and  two  witnesses  testify  positively  that 
the  defendant  was  agent  for  plaintiff.    Hertiler  t«  Cfeigley,  410. 

26.  Statute  of  frauds — Parol  sale  cf  estate  by  curtesy,  Derr  t. 
Ackermaiiy  198. 

27.  Trust  and  trustees— Parol  trust.  Yon  Storeh  T«  Yon  Storeh, 
545. 

28.  Turnpike  companies — Condemnation  cf  road.  In  proceedings  to 
condemn  2,200  feet  of  a  turnpike  road  thirty-three  miles  long,  it  is 
proper  to  reject  evidence  as  to  the  value  of  the  capital  stock  of  the 
company,  what  it  was  appraised  at  by  the  officers  of  the  company  who 
made  returns  thereof  to  the  state,  and  the  market  value  of  the  com- 
pany's entire  property. 

In  a  proceeding  to  condemn  a  portion  of  a  turnpike  road,  where  the 
evidence  shows  that  an  electric  railway  company  which  had  laid  its 
railway  on  the  turnpike  road  had  a  right  to  do  so,  evidence  as  to  an 
agreement  between  the  two  companies  as  to  the  amount  or  terms  of 
compensation  for  the  occupation  of  the  turnpike  by  the  railway,  is 
immaterial. 

In  a  proceeding  to  condemn  a  portion  of  a  turnpike  road  it  is  not 
error  to  refuse  to  admit  in  evidence  an  act  of  assembly  forbidding  the 
company  to  erect  a  toll  gate  on  the  portion  of  the  line  sought  to  be 
condemned,  where  there  is  no  evidence  that  the  toll  gate  upon  such 
portion  of  the  road  Iiad  been  erected  subsequent  to  the  passage  of  the 
act    Turnpike  Road  t.  Berks.Co.,  21. 

EXECUTION. 

1.  Sheriffs  sale— Act  cf  April  16,  1845,  sec.  2,  P.  L,  588.  Under 
the  Act  of  April  16,  1845,  sec.  2,  a  sheriff's  sale  of  real  estate  must  be 
made  on  or  before  the  return  day  of  the  writ,  or  within  six  days 
thereafter.     The  vice  of  unconstitutionality  which  applies  to  the  1st 


Digiti 


ized  by  Google 


666  INDEX. 

EXECUTION— continued. 

section  of  the  act  does  not  apply  to  the  2d  section.    Rhodes  Y«  Bar- 
nett,  429. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Advances  by  executor.  An  executor  who  claims  for  advances 
must  establish  his  standing  by  settling  an  account.  Bentley's  Est.^ 
497. 

2.  Collection  by  executor  of  money  charged  on  land — Construction  of 
will — Statute  of  linUtationa, ,  Where  all  the  interested  parties  construe 
a  will  as  imposing  upon  the  executor  the  duty  of  collecting  and  dis- 
bursing certain  money  legacies  to  be  paid  by  the  devisees  of  testator^s 
land,  and  the  executor  acting  upon  this  interpretation  of  the  will,  col- 
lects the  money  and  pays  all  the  legacies,  except  one,  the  representa- 
tive of  the  executor  after  his  death  will  not  be  heard  to  claim  that 
the  executor  acted  meraly  as  agentof  the  parties,  and  that  the  unpaid 
legacy  is  barred  by  the  statute  of  limitations.    Stongh's  Est.*  358. 

3.  Compensation  —  Real  estate,  Wliile  in  Pennsylvania  lands  ard 
assets  for  the  payment  of  debts,  they  are  not  assets  in  the  hands  of  an 
administrator,  and  without  an  order  of  the  orphans*  court  he  has 
nothing  to  do  with  them.  Although  he  may  assume  to  act  in  his 
representative  capacity  in  the  management  of  the  real  estate  and  the 
collection  of  the  income  thereof,  he  is  merely  the  agent  of  the  heir. 

Where  an  administrator  acting  in  his  own  interest  as  an  heir,  as  a 
trustee  for  some  of  the  other  heirs,  possibly  as  an  agent  for  others, 
and  as  administrator,  assumes  the  management  and  sale  of  real  estate 
as  well  as  personal  property,  ho  cannot,  in  his  administration  account, 
claim  for  compensation  and  expenses  incidental  to  the  real  estate. 
For  such  compensation  and  expenses  he  must  proceed  against  the 
heirs.  Hoffmanns  App.,  185  Pa.  315,  distinguished.  Morrison's  Est.^ 
80. 

4i  Costs  of  audit    Morrison's  Est.,  80. 

5.  Deed — Accounting  for  purchase  money.  Where  a  father-in-law 
executes  a  deed  for  **  ^1  his  right,  title  and  interest  of  and  in  '*  cer- 
tain land  which  had  belonged  to  his  deceased  son-in-law,  and  subse- 
quently takes  out  letters  of  administration  upon  the  son-in-law's  estate, 
neither  the  substituted  administrator  of  the  son-in-law  nor  the  heirs  of 
the  son-in-law  have  any  standing  after  the  expiration  of  twenty  years 
from  the  date  of  the  deed  to  recover  from  the  father-in-law's  estate 
the  amount  of  the  pui'chase  money  mentioned  in  the  deed,  as  it  passed 
only  the  interest  of  the  father-in-law  in  the  premises  and  did  not  affect 
and  could  not  have  affected  any  interest  which  the  heirs  of  the  son-in- 
law  had  in  the  land.    Wildermnth  Y.  Long,  541. 

6.  Discretion  as  to  sale  of  real  estate.  A  discretionary  power  in  ex- 
ecutors to  sell  real  estate  cannot  be  controlled  by  a  demand  of  one  or 
more  of  the  legatees  for  an  immediate  sale.  Nothing  less  than  the 
request  of  all  the  legatees  will  save  the  executors  from  the  peril  of  a 
nonexercise  of  their  own  judgment,  and  this  only  because  the  legatees 
would  be  estopped  from  denying  the  good  faith  of  the  executors. 
Waddell's  Est.,  2W4. 

7.  Power  to  sell  coal  land — Discretion.    An  experienced  owner  and 
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SXECUTORS  AND  ADMINISTRATORS -coTUinued. 

operator  of  coal  land  began  to  open  a  shaft,  and  at  the  time  he  made 
a  codicil  to  his  will,  had  struck  a  fault,  which  he  knew  would  cost  a 
large  sum  of  money  to  overcome.  By  the  codicil  he  directed  as  fol- 
lows: '*  My  executors  shall  sell  and  convert  all  my  interest  in  any  of 
my  collieries  or  coal  operations,  wherever  situated,  as  soon  as  the 
same  can  conveniently  be  done  with  advaiitage  to  my  estate,  and  until 
such  sale  of  said  colliery  interests  my  executors  shall  conduct  the 
same  and  all  the  business  operations  connected  therewith  for  the  ben- 
efit of  my  estate,  with  the  same  power  and  effect  as  if  I  were  living, 
and  managing  or  conducting  the  same.*^  The  executors  prosecuted 
the  work  through  the  fault  at  an  expense  which  largely  exceeded  the 
receipts.  There  was  no  evidence  of  fraud  on  the  part  of  the  execu- 
tors. Held,  that  the  executors  should  not  be  surcharged  with  the 
loss.    WaddelPs  Est.,  294. 

8.  Surcharge  —  Error  qf  Judgment,  An  executor  will  not  be  sur- 
charged for  a  loss  that  occurs  through  a  mere  error  of  judgment 
WaddelPs  Est,  204. 

EXPERT  TESTIMONY. 

1.  Contract — Building  contract  In  an  action  upon  a  building  con- 
tract to  recover  for  work  done,  after  the  owner  had  peremptorily 
stopped  the  work,  a  carpenter  and  builder  of  twenty  years*  experience 
may  be  permitted  to  testify  as  to  the  reasonableness  of  the  charge  for 
the  work  in  controversy.    Worden  ?•  Connelly  281. 

FEES  AND  COMMISSIONS. 

1.  Counsel  fees — Receivers — Compensation — Steamships,  Moore  T. 
LIneoln  Park,  etc.,  Co.,  519. 

2.  Principal  and  agent—Real  estate  broker.  Wilkinson  T«  MoCnI- 
longh,  205. 

FIXTURES. 

1.  Tramway  on  timber  land — Question  for  jury.  Where  the  main 
issue  in  the  trial  of  a  cause  was  whether  a  tramroad  erected  on 
leased  timber  lands  was  a  pai*t  of  the  realty,  or  was,  as  tlie  defendants 
claimed,  merely  for  the  removal  of  timber,  the  defendants  have  no 
grounds  for  complaint,  if  the  trial  judge  submits  the  question  to  the 
jury  with  the  statement  that  it  appeared  to  him  ^*  that  the  road  was 
put  there  for  the  purpose  of  removing  the  timber  from  that  land." 
Silliman  t.  Wliitmer,  363. 

FOREIGN  ATTACHMENT. 

1.  Assignment  for  creditors — Record.  In  a  foreign  attachment 
where  the  defendant  is  a  corporation  of  the  state  of  Vermont,  and 
the  garnishee  claims  that  the  defendant  had  made  an  assignment  for 
creditors  prior  to  the  attachment,  the  assignment  may  be  proved  by 
an  exemplified  copy  of  the  deed  of  assignment,  and  of  the  other 
papers  required  by  the  law  of  Vermont  to  be  executed  and  filed  in  the 
county  clerk^s  office  with  the  deed  of  assignment.  Under  the  laws  of 
Yennont  copies  of  the  assignment  and  the  other  papers  are  matters 
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FOREIGN  ATTACHMENT— continued. 

of  record,  and  certified  copies  of  them  are  therefore  legal  eyidenoe. 
Hilliard  y.  Enders  &  Co.,  587. 

2.  Death  of  d^endant — IHasolutUm  of  attachment.  The  death  of  the 
defendant  in  a  writ  of  foreign  attachment  before  final  judgment  against 
him  is  obtained  works  a  dissolution  of  the  attachment.    Reynolds  Y* 

Nesbitt,  036. 

3.  Foreign  assignment — Recording.  An  assignment  made  for  the 
benefit  of  creditors  by  a  citizen  of  .another  state  passes  the  title  to 
personalty  in  this  state  fully  for  all  purposes,  and  such  personalty  is 
to  be  distributed  under  the  law  of  the  domicile  of  the  assignor. 

A  resident  of  a  foreign  state  cannot  by  a  foreign  attachment  in  this 
state,  obtain  preference  over  an  assignment  for  creditors  of  the  estate 
of  a  citizen  of  another  foreign  state.  The  rule  rests  on  comity  be- 
tween states,  the  only  exception  is  in  favor  of  our  own  citizens. 
Failure  to  record  the  assignment  in  this  state  as  provided  by  the  Act 
of  May  3,  1855,  P.  L.  415,  will  not  give  priority  to  such  foreign  attach- 
ment, as  the  act  was  passed  for  the  protection  of  domestic  creditors 
alone.    Hilliard  y.  Enders  &  Co.,  587. 

4.  Interest^Costs,    Barnes  y.  Bamberger,  123. 

5.  Interpleader — Affidavit  cf  defense.  Where  a  garnishee  in  a  foreign 
attachment  disclaims  all  interest  in  the  funds  in  his  hands,  and  peti- 
tions for  an  interpleader  between  the  plaintiffs  in  the  foreign  attach- 
ment and  a  person  claiming  the  fund  by  assignment  from  the  defend- 
ants in  the  foreign  attachment,  the  request  for  an  interpleader  should 
be  granted  without  requiring  the  money  to  be  i>aid  into  court. 

The  interpleader  act  does  not  contemplate  a  payment  of  the  money 
into  court  and  a  disposition  of  the  controversy  by  the  court  without  a 
jury.    Barnes  y.  Bamberger,  123. 

FORFEITURE. 

1.  Bailroads-^Lease—Bental—Failure  to  perform  covenants.  Where 
a  railroad  lease  contains  a  covenant  to  pay  rental  and  also  a  covenant 
by  the  lessee  to  build  certain  connections  without  naming  the  time 
within  which  they  are  to  be  built,  and  the  lessee  fails  to  pay  the  rent 
or  to  build  the  connections,  the  court  instead  of  declaring  an  immedi- 
ate forfeiture  will  fix  a  reasonable  time  within  which  rent  must  be  paid 
and  the  connections  built,  or  the  property  surrendered  to  the  lessor. 
Railroad  Co.  y.  Railroad  Co.»  452. 

FORGERY. 

1.  Banks  and  hanking^Checks— Indorsement.  Land  Title  &  Trust 
Co.  y.  Bank,  230. 

2.  Judgment— Opening  Judgment^Bondr— Signature  by  mark-~Dis€re' 
tion.    Com.  y.  MeUet,  No.  1, 243. 

FORMER  RECOVERY. 

1.  Master  and  servant— Wrongful  discharge—BigJU  of  action.  AUen 
y.  ColUery  Engineers'  Co.,  512. 

FRAUD. 

1.  Equity— Insolvency— Plan  to  secure  creditors— Corporations.  Bank 
T.  Earle,  217. 
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FBAUB— continued. 

2.  Inauratice^Fire  insurance^Exeesaive  in«urance— J5y-tow«.  Moore 
T.  Ins.  Co.9  30. 

HORSB,  see  Animalg. 

INJUNCTION. 

1.  Municipalitiea—Borougha^Inereaae  cf  deht^Equity.  Clark  y. 
Liu«rne  Boronghy  210. 

2.  Bailroads—Location^Act  qf  April  4, 186S— -Electric  railway— Act 
of  June  19, 1871.    Qaw  y.  Railroad  Co.^  442. 

INSOLVENCY. 

1.  Equity — Plan  to  secure  creditors — Corporations — Fraud.  A  bill  in 
equity  to  secure  the  dismissal  of  the  managers  of  a  plan  to  pay  the 
unsecured  creditors  of  au  insolvent,  will  be  dismissed  where  there  is 
no  proof  of  the  f i-aud  or  bad  faith  averred  in  the  bill,  and  it  is  shown 
that  under  the  plan  the  managers  alone  were  to  declare  when  it  should 
be  operative,  and  that  they  did  not  declare  it  operative  because  the  as- 
sent of  certain  creditors  and  of  the  stockholders  of  certain  corpora- 
tions, absolutely  necessary  to  the  plan  could  not  be  obtained.  Bank 
y.Earle»42l7. 

INSURANCE. 

1.  Fire  insurance— Affidavit  of  drfense— Ownership  of  property.  In 
an  action  on  a  fire  policy  where  it  appears  that  a  provision  of  the  con- 
tract is  that  the  entire  policy  should  be  void  **  if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole  ownership,  or  the  subject 
of  the  insurance  be  a  building  on  ground  not  owned  by  the  insured  in 
fee  simple,^'  an  affidavit  of  defense  is  sufficient  which  avers  that  at  the 
time  the  policy  issued,  the  house  and  bam  insured  were  not  uncondi- 
tionally and  solely  owned  by  the  insured,  and  that  they  were  not  on 
the  ground  owned  by  him  in  fee  simple. 

It  would  have  been  better  practice  to  have  stated  the  facts  as  to  the 
ownership  of  the  building  and  land,  upon  which  the  defendant  relied, 
with  at  least  sufficient  fullness  and  particularity  to  have  made  it  clear 
that  this  part  of  the  defense  was  not  based  on  legal  conclusions,  and 
on  this  ground  a  supplemental  affidavit  might  have  been  allowed  by 
the  court.  But  there  were  distinct  averments  of  fact  which,  if  estab- 
lished by  proof,  would  defeat  a  recovery  on  the  policy,  and  the  defend- 
ant was  not  bound  to  set  out  his  evidence  or  apprise  the  plaintiff  of 
his  means  of  proof.    Moore  y*  Ins.  Co«f  30. 

2.  Fire  insurance — Excessive  insurance — By-law-^Fraud,  A  by-law 
of  a  fire  insurance  company  in  relation  to  excessive  insurance  is  a 
regulation  of  the  company  for  the  management  of  its  business,  and 
the  mere  fact  that  property  was  insured  for  more  than  two  thirds  of 
its  value  does  not  affect  the  validity  of  the  policy,  unless  the  over-in- 
surance was  procured  by  means  of  some  wrongful  act  on  the  part  of 
the  insured.    Moore  y«  Ins.  Co.^  30. 

3.  Fire  insurance— -Proof  of  loss— Affidavit  cf  d^ense.  In  an  action 
upon  a  policy  of  fire  insurance,  the  question  whether  the  proofs  of 
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INSURANCE— continued. 

loss  f  ui'Dished  were  proper  and  sufficient  is  for  the  court,  and  if  the 
defendant  desire  to  raise  any  questions  as  to  them  in  its  affidavit  of 
defense,  it  must  state  specifically  wherein  they  were  defective,  or 
annex  copies  to  the  affidavit  of  defense  so  that  they  may  be  examined 
by  the  court.    Moore  t«  Ins.  €0.9  30. 

4.  Life  insurance — Statement  as  to  health — Warranti/.  No  principle 
of  law  will  enable  a  party  who  guarantees  a  fact  upon  which  a  con- 
tract for  insurance  is  based,  which  fact  is  afterwards  fonnd  not  to 
exist,  to  enforce  the  contract  He  agrees  to  answer  for  the  tmth  of 
the  fact,  and  cannot  escape  on  the  ground  of  his  mistake  as  to  its 
existence.    Smith  T«  Ins«  Co.^  814. 

INTEREST. 

1.  Foreign  attachment— Costs.    Barnes  t.  Bamberger,  128. 

INTESTACY. 

1.  Decedents^  estates — Descents,  Where  a  son  who  has  derived  real 
estate  by  descent  from  his  mother  dies  without  leaving  issue,  or 
brothers  or  sisters  of  the  whole  blood  or  their  descendants,  but  leav- 
ing his  father  tolsurvive  him,  the  father  not  being  of  the  blood  of  the 
ancestor  from  whom  the  estate  is  derived,  does  noir  take,  but  the 
estate  vests  in  the  next  of  kin  of  the  son  on  the  mother's  side  ascer- 
tained by  the  rules  of  the  civil  and  not  of  the  canon  law.  In  such  a 
case  a  great-grandfather  on  the  mother's  side  would  take  to  the  exclu- 
sion of  great-uncles  and  great-aunts.    Stargeon  Y«  Hustead,  148. 

ISSUE  D.  V.  N. 

1.  WiU— Probate—Testamentary  capacity,    Toglesong's  Est.,  194. 

JUDGMENT. 

1.  Affidavit  qf  d^ense— Payment,    Smith  Y«  Coraj,  002. 

2.  Affidavit  qf  d^ense — Scire  facias  to  revive  judgment — PaymenJL 
An  affidavit  of  defense  to  a  scire  facias  to  revive  a  judgment  is  suffi- 
cient which  avers  that  one  of  the  two  plaintiffs  had  been  fully  paid  in 
his  lifetime,  and  that  the  other  plaintiff  had  secured  from  the  deceased 
plaintiff's  widow  an  assignment  of  the  deceased's  interest  in  the  judg- 
ment without  any  consideration  therefor,  and  as  to  the  other  plain- 
tiff's own  interest  in  the  judgment  the  latter  had  converted  to  his  own 
use  a  large  number  of  securities  specifically  named,  which  the  defend- 
ant had  placed  in  his  hands  in  trust,  and  that  the  securities  so  con- 
verted were  greatly  in  excess  of  the  amount  of  the  judgment  Per- 
kins  T.  Coray,  608. 

3.  Marking  judgment  to  use-— Evidence — Competency  of  witness — 
Party  dead.  Where  the  record  of  a  judgment  against  two  defendants 
shows  that  the  judgment  had  been  marked  to  the  use  of  a  son  of  one 
of  the  defendants  in  the  latter's  lifetime,  and  the  evidence  of  disinter- 
ested parties  shows  that  the  judgment  was  marked  to  the  use  of  the 
son  to  keep  it  alive,  and  that  the  father  was  not  indebted  to  the  son, 
the  son  cannot  avail  himself  of  the  judgment.  In  such  a  cane,  the 
father  being  dead,  the  son  is  not  a  competent  witness.  ToIUmt  t* 
Simon,  481. 
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JUDGMENT— continued. 

4.  Mortgage — Judgment  on  scire  facias — Evidence,  Daaberman  T* 
Haiiiy435. 

5.  Opening  judgment — Appeals.  The  Supreme  Court  will  not  re- 
verse an  order  opening  a  judgment,  where  testimony  has  been  sub- 
mitted by  the  defendant  without  any  having  been  submitted  by  the 
plaintilE.  As  the  latter  will  have  a  full  oppoi-tunity  at  the  trial  to 
meet  the  defense  opposed  to  his  claim,  and  as  he  declined  to  meet  it 
at  the  hearing  of  the  rule,  he  has  no  cause  to  complain.  Howie  Y« 
LewiSy  558. 

6.  Opening  Judgment — Bond — Signature  by  mark — Exddence,  The 
discretion  of  the  common  pleas  in  refusing  to  open  a  judgment  en- 
tered upon  a  bond  will  not  be  reviewed  by  the  Supreme  Court  where 
it  appears  that  the  bond  regular  on  its  face  was  signed  by  a  mark, 
witnessepl  by  a  subscribing  witness  and  formally  acknowledged  before 
a  justice  of  the  peace,  and  that  the  defendant's  denial  that  she  signed 
the  bond  is  met  not  only  by  the  evidence  of  the  principal  that  she 
signed  it,  at  his  request,  in  his  presence,  and  that  the  signatui*e  of  the 
subscribing  witness  who  was  absent  at  the  hearing  was  his  genuine 
signature,  and  that  when  the  acknowledgment  was  made  the  principal 
was  present  and  -heard  defendant  acknowledge-it  to  be  her  signature, 
but  also  by  the  evidence  of  the  justice  of  the  peace  who  testified  that 
while  he  did  not  remember  the  acknowledgment  independent  of  his 
certificate,  he  did  remember  that  there  were  several  sureties,  and  that 
he  went  with  the  principal  from  house  to  house  taking  the  acknowl- 
edgments.   Com.  T.  Mellety  No.  2,  247. 

7.  Opening  judgment — Discretion  of  court.  An  application  to  open 
a  judgment  entered  on  warrant  of  attorney  or  on  a  judgment  note  is 
addressed  to  the  equitable  powers  of  the  coui-t  below,  and  upon  an 
appeal  to  the  Supreme  Court,  under  the  Ac|;  of  April  4,  1877,  P.  L.  53, 
the  question  is  whether  the  court  below  rightly  exercised  its  discre- 
tion on  the  evidence.  It  is  a  mistake  to  suppose  that  the  court,  to 
which  the  application  is  made,  cannot  judge  of  the  weight  of  the 
evidence  and  the  credibility  of  the  witnesses  but  in  every  case  where 
there  is  a  conflict  of  testimony,  must  send  the  case  to  a  jury.  Blan- 
reit  T.  Kemon,  128. 

8.  Opening  judgment — Discretion  cf  courts  Acts  qf  April  4, 1877  and 
May  20,  1891.  The  acts  of  April  4,  1877  and  May  20,  1891,  giving  an 
appeal  from  an  order  refusing  to  open  a  judgment,  do  not  take  away 
from  the  court  of  common  pleas  the  discretion  which  that  court  has 
so  long  exercised  in  the  matter  of  opening  a  judgment;  the  proceed- 
ing to  open  has  only  been  turned  into  an  equitable  one  to  be  decided 
in  accordance  with  equity  principles.     Com.  Y.  Mellety  No.  I9  243. 

9.  Practice,  C.  P,— Judgment  must  conform  to  verdict.  Frisbie  T. 
MeFarlane,  No.  1, 110. 

10.  Practice,  C.  P.— Parties— Cer^Wcate.  Frisbie  t.  McFarlane, 
No.  2, 116. 

JURISDICTION. 

1.  Appeal-^Certiorari— -New  Jtirisdiction-^udicial  abuse.  Diamond 
Street,  Pittsburg,  254. 
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LACHES. 

1.  Tmat  and  trustees — Purcluise  by  trustee  at  his  own  sale.  Ckarek 
T.  Wintouy  107. 

LANDLORD  AND  TENANT. 

1.  Alterations.  Where  a  lease  gives  a  tenant  a  right  to  make  altera- 
tions, but  provides  that  the  building  shall  be  restored  to  its  original 
condition  by  the  tenant  at  the  expiration  of  the  term  if  required  by  the 
lessor,  and  security  is  deposited  with  the  landlord  for  the  performance 
of  this  provision,  the  tenant  is  bound  to  restore  the  building  to  its 
original  condition  before  he  can  demand  the  return  of  the  security, 
and  it  is  immaterial,  in  the  absence  of  any  provision  in  the  lease  as  to 
notice,  that  the  landlord  did  not  give  notice  until  after  the  lease  had 
expired  of  his  desire  to  have  the  restoration  made,  if  such  notice  was 
given  within  a  reasonable  time  thereafter.    Beed  Y«  HaMsoiiy  337. 

2.  Lease  qf  wall  for  advertising  purposes — Holding  over.  In  an  action 
to  recover  rent  for  several  years  in  arrears  under  the  lease  of  a  wall 
for  advertising  purposes,  the  case  is  for  the  jury  where  the  evidence 
shows  that  the  view  of  the  wall  from  the  street  had  been  obstructed 
by  a  structure  on  neighboring  property,  that  the  lessees  had  given 
notice  of  an  intention  to  quit  if  the  obstructions  were  not  removed, 
that  the  obstructions  were  not  removed,  that  the  lessee  ceased  using 
the  wall  shortly  thereafter,  and  that  the  lessors  accepted  compensa- 
tion for  the  use  of  the  place  from  other  parties.  In  such  a  case  a  ver- 
dict and  judgment  against  the  plaintiff  ^s  claim  will  be  sustained.  Oak- 
ford  T.  Nirdlinger,  162. 

3.  Railroads—Lease— Distress.  A  railroad  company  which  has  leased 
its  railroad  to  another  railroad  company,  cannot  collect  the  rental  by 
distress. 

LIQUOR  LAW. 

1.  Contract— Illegality— Principai  and  agent  Hertsler  T«  Gelff- 
ley,  419. 

2.  Equity— Specific  pefformance^LiqiLor  license  —  Liquor  scUoon. 
Meehan  y.  Owens,  60. 

MANDAMUS,  see  Actions. 

MARITIME  LIENS. 

1.  Supplies  and  repairs — Credit  qf  owner — Contract.  A  maritime  lieu 
for  repairs  and  supplies  to  a  vessel  cannot  be  acquired  where  it  ap- 
pears that  the  repairs  and  supplies  were  furnished  upon  the  credit  of 
the  owners,  and  not  of  the  vessel.  Moore  T.  Lincoln  Parky  etc,  CCf 
519. 

MASTER  AND  SERVANT. 

1.  Contracts-Right  to  discharge.  Where  a  corporation  employs  a 
person  **  to  be  manager  of  its  publishing  department  for  the  term  of 
two  years  from  this  date,  with  reasonable  and  proper  authority  to  con- 
duct said  department,*^  and  agrees  to  pay  him  a  share  of  the  profits 
and  at  the  expiration  of  the  contract  a  sum  of  money  equal  to  one 
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MASTER  AND  SERVANT— continued. 

third  of  the  value  of  the  stock,  copyright  and  plates,  such  peraon  be- 
comes merely  an  employee,  and  for  any  misconduct  on  his  part  incon- 
sistent with  the  relation  he  had  assumed  as  servant  to  his  master,  he 
may  be  discharged. 

Disputed  facts  connected  with  the  discharge  of  an  employee,  and 
alleged  by  the  employer  to  have  been  reasonable  cause  for  it,  are  for 
the  jury;  but  whether  it  was  proper  under  undisputed  or  admitted 
conditions  relied  upon  as  justifying  it,  is  for  the  court.  Peniston  T« 
Haber  Co.,  580. 

2.  Negligence — Breaking  qf  chain — Question  for  jury.  In  an  action 
by  an  employee  against  his  employer  to  I'ecover  damages  for  personal 
injuries  suffered  in  the  course  of  his  employment  by  the  breaking  of 
a  chain,  the  case  is  for  the  jury  whera  the  evidence  for  the  plaintiff 
shows  that  the  chain  at  the  time  of  the  accident  was  worn  and  in  bad 
condition;  that  it  had  been  in  use  for  five  years  without  inspection; 
that  it  had  broken  about  three  months  before  the  accident,  and  that 
the  defendant's  superintendent  had  been  notified  of  its  condition. 
Honifns  t.  Engineering  Co.,  47. 

3.  Negligence — Fellow-servant — Vice  principal — Suitable  appliances. 
It  is  the  duty  of  a  master  to  provide  his  servants  with  a  safe  place  in 
which  to  work,  with  proper  and  suitable  tools  and  machinery  with 
which  to  perform  their  work,  with  suitable  materials,  with  reasonably 
competent  fellow-workmen  with  whom  to  work,  and  with  such  in- 
struction to  the  young  and  inexperienced  as  may  be  necessary  to  warn 
them  against  the  peculiar  dangers  incident  to  the  kind  of  work  in 
which  they  are  engaged. 

If  an  employee  be  placed  in  a  position  to  represent  his  employer  so 
as  to  have  absolute  control  and  entire  charge  of  the  work,  or  a  distinct 
and  separate  branch  of  it,  then,  in  the  performance  of  his  duties  in 
such  representative  capacity,  he  takes  the  place  of  the  employer,  and 
his  acts  are  those  of  his  principal.  An  employer  is  likewise  i*esponsi- 
ble  for  the  acts  of  his  employee  if  he  entrusts  him  with  the  perform- 
ance of  an  imperative  duty  absolutely  obligatory  upon  the  employer. 

The  grade  or  rank  of  a  servant  for  whose  conduct  the  employer  is 
sought  to  be  made  liable  is  not  the  test  of  the  employer's  responsi- 
bility. It  is  the  character  or  nature  of  the  act  of  the  employee  which 
causes  the  injury,  that  determines  the  liability  of  the  employer.  If 
the  act  or  thing  done  resulting  in  the  injury  to  the  employee  is  a  duty 
imposed  upon  the  employer,  the  negligent  performance  of  it  by  an 
employee  of  any  grade,  will  render  the  employer  liable;  but  if  such 
act  was  in  the  line  of  the  ordinaiy  workman's  duty  as  an  employee, 
then  the  employer  is  not  responsible  although  the  offending  employee 
was  a  vice  principal  in  charge  of  the  work  generally. 

Where  the  foreman  of  a  gang  of  workmen,  even  if  he  is  assumed  to 
be  a  vice  principal  under  his  general  employment,  undertakes  the  work 
of  one  of  his  gang,  and  so  negligently  performs  it  that  another  of  his 
workmen  is  injured,  he  will  be  deemed  a  fellow-servant  of  the  injured 
man,  and  his  employer  will  not  be  liable  for  his  negligence. 

A  foreman  of  a  gang  of  workmen  engaged  in  raising  stone,  accord- 
ing to  the  plaintiff's  evidence,  had  full  control  of  hi9  m^H  with  power 
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to  employ  and  discbarge  them  and  in  other  respects  was  a  vice  prin- 
cipal. According  to  the  defendant's  evidence,  he  was  an  ordinary 
foi-eman.  The  gang  was  engaged  in  raising  stone  to  a  wall.  The 
stones  were  raised  hy  means  of  a  derrick.  Steel  tongs  were  attached 
to  the  chain  of  the  derrick.  In  each  of  two  opposite  sides  of  a  stone 
holes  would  he  hored,  and  the  tongs  would  be  inserted  in  them.  A 
signal  would  be  given  to  the  engineer  and  the  stone  would  be  raised. 
While  engaged  in  this  work  on  the  day  when  plaintiff,  who  was  one  of 
the  gang,  was  injured,  the  foreman  took  the  place  of  a  workman  whose 
duty  it  was  to  hook  the  tongs  on  a  stone,  and  without  waiting  for  the 
second  hole  in  one  of  the  stones  to  be  bored  clasped  the  tongs  oa  the 
stone,  and  impatiently  ordered  the  engineer  to  raise  it.  The  stone 
slipped  from  the  tongs,  fell  and  injured  the  plaintiff.  Held,  (1)  that 
the  foreman,  whether  a  vice  principal  or  not  under  his  general  em- 
ployment, was  a  fellow-servant  of  the  plaintiff  in  the  work  of  raising 
the  stone  which  caused  the  accident;  (2)  that  the  drilling  of  holes  in 
the  stones  was  not  an  absolute  duty  imposed  on  the  employer,  since 
the  holes  were  not  appliances  or  tools,  but  merely  a  means  of  adjust- 
ing the  machinery  to  the  material  being  removed;  (3)  that  under  the 
evidence  binding  insti'uctions  should  have  been  given  for  defendants. 
Bicks  Y.  Flynn,  203. 

4.  Negligence — Measure  of  emploj/era^  liability.  Employers  are  not 
insurers  of  the  lives  or  safety  of  their  employees.  They  are  liable  for 
the  consequences,  not  of  danger  but  of  negligence;  and  the  unbending 
test  of  negligence  in  methods,  machinery  and  appliances,  is  the  ordi- 
nai*y  usage  of  the  business.  No  man  is  held  by  law  to  a  higher  degree 
of  skill  than  the  fair  average  of  his  profession  or  trade,  and  the  stand- 
ard of  due  care  is  the  conduct  of  the  average  prudent  man. 

In  an  action  against  an  employer  to  recover  damages  for  the  death 
of  an  employee  caused,  not  by  a  boiler  explosion,  but  by  a  sudden  and 
unusual  escape  of  steam  in  great  force  and  large  volume  from  the  end 
of  a  boiler,  there  can  be  no  recovery  against  the  defendant  where  the 
evidence  shows  that  he  bought  the  boiler  after  making  extensive  in- 
quiries amongst  business  men,  that  he  paid  a  higher  price  for  it  than 
many  others  were  offered  for,  that  it  was  recommended  to  him  as  non- 
explosive,  that  it  was  in  genei-al  use,  thai  it  was  operated  by  a  compe- 
tent engineer,  that  it  was  used  three  years  before  the  accident,  and 
that  three  days  before  the  accident  it  was  examined  by  the  official  in- 
spector who  certified  that  it  would  stand  a  working  pressure  of  double 
the  force  of  that  which  was  on  it  when  the  accident  occurred.  Ser« 
vice  Y.  Shoneman,  63. 

5.  Wrongful  discharge — Right  cf  action — Former  recovery.  An  em- 
ployee for  a  fixed  period  who  has  been  wrongfully  discharged  may 
either  treat  the  contract  as  existing  and  sue  for  his  salary  as  it  be- 
comes due,  not  on  a  quantum  meruit,  but  by  virtue  of  the  special  con- 
tract, his  readiness  to  serve  being  considered  as  equivalent  to  actual 
service,  or  he  may  sue  for  the  breach  of  contract  at  once  or  at  the  end 
of  the  contract  period,  but  for  the  breach  he  can  have  but  one  action. 

Where  an  employee  wrongfully  discharged  has  recovered  a  judg- 
ment against  his  employer  before  the  termination  of  the  p^od  of  ser- 
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vice,  such  judgment  will  not  be  conclusive  against  him  in  a  subsequent 
action,  if  it  appears  that  it  was  only  for  salary  due  ^t  the  time  the  first 
action  was  brought.    Allen  T.  Colliery  Engineers'  Co.9  512. 

MECHANIC'S  LIEN. 

1.  Apportionment — Separate  blocks  of  houses.  There  is  nothing  in 
the  statutes  to  prevent  a  material  man  from  filing  a  separate  claim 
against  each  block  or  subblock  of  houses,  if  they  are  so  different  in 
size,  material  or  in  location  that  be  can  reiidily  loiow  to  which  block 
**the  several  items  of  his  demand ''  were  furnished.  Scott  T«  Sootty 
132. 

2.  Contract—Postponement  of  lien  to  mortgage — Lien  for  extra  work, 
A  provision  in  a  building  contract  that  liens  filed  for  material  or  labor 
enumerated  in  a  schedule  attached  to  the  contract  should  be  postponed 
to  a  mortgage  particularly  described,  does  not  apply  to  extra  work  not 
covered  by  the  schedule.    Sankey  y.  Barton,  504. 

8.  Reference — Computation  of  judgment.  Where  proceedings  upon 
three  separate  mechanics'  liens  are  referred  to  a  referee,  and  the  re- 
port of  the  referee  specifies  the  amount  of  material  furnished  on  the 
credit  of  the  buildings  embraced  in  each  claim,  the  amount  of  the  ap- 
portionment, and  the  amount  of  the  general  credit  on  the  whole  claim, 
sufficient  data  is  furnished  from  which  the  judgment  on  each  sci.  fa. 
may  be  computed.    Scott  T«  Scott,  132. 

MINES  AND  MINING. 

1.  Coal  lease — Reprises — Sewer  assessment.  Under  a  stipulation  in 
a  coal  lease  that  the  lessees  shall  pay  to  the  lessor  a  stipulated  rent, 
**  clear  of,  and  over  and  above  all  taxes  and  reprises,''  the  lessees  are 
bound  to  pay  municipal  assessments  for  the  cost  of  a  sewer.  Canal 
Co.  T.  Yon  Storch,  102. 

2.  Contract — Custom — Ecidence,  In  an  action  by  a  miner  to  recover 
for  coal  mined,  the  only  direct  evidence  as  to  the  contract  was  the  tes- 
timony of  defendant's  foreman  that  he  told  plaintiff  and  his  **  buddy  " 
to  *'  go  in  and  take  that  breast"  Plaintiff  gave  no  express  testimony 
as  to  the  terms  of  the  contract  and  stated  his  claim  to  be  for  all  the 
coal  that  came  into  the  breast  as  the  result  of  his  blasting.  Plaintiff 
worked  for  awhile  on  the  breast,  but  was  forced  out  by  a  **  squeeze." 
HeW,  (1)  that  it  was  error  to  permit  an  expert  to  testify  as  to  the  quan- 
tity of  coal  in  the  solid  breast,  inasmuch  as  the  breast  had  been  previ- 
ously mined,  and  plaintiff  only  claimed  that  coal  loosened  by  his  blast- 
ing had  run  in  from  the  surrounding  vein  and  filled  the  cavity;  (2)  that 
it  was  error  to  permit  an  expert  to  testify  as  to  the  custom  of  mining 
a  breast  by  a  car  on  the  run  as  distinguished  from  driving  coal  by  the 
lineal  yard,  there  being  no  evidence  whatever  of  a  contract  to  mine 
**  on  the  run."    Kerrigan  y.  Pardee,  642. 

3.  Trespass — Damages — Nominal  damages.  In  an  action  of  trespass 
by  an  owner  of  coal  land  from  under  which  the  coal  has  been  removed 
against  an  owner  of  contiguous  coal  land,  who  has  removed  his  coal 
through  the  entries  under  the  plaintiff's  lands,  nominal  damages  only 
can  be  recovered,  where  there  is  no  evidence  of  actual  injui*y.  Springer 
T.  Fael  Co.,  156. 
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MORTGAGE. 

1.  Assignment  of  mortgage— Notice.  The  purchaser  of  a  bond  and 
mortgage  who  fails  to  require  the  production  of  the  papers  is  chargea- 
ble with  notice  of  any  defect  in  the  assignor's  title  thereto. 

A  parol  assignment  of  a  mortgage  which  is  accompanied  by  delivery 
of  the  mortgage  papers  will  prevail  over  a  subsequent  written  assign- 
ment uf  the  same  mortgage. 

One  who  takes  an  assignment  of  a  mortgage  without  any  delivery 
of  the  mortgage  to  him,  assumes  the  risk  of  meeting,  sooner  or  later, 
some  one  able  to  show  an  earlier  valid  title,  and  when  such  person 
appears  claiming  the  mortgage  under  a  parol  assignment  prior  to  his, 
he  cannot  justly  complain  of  consequences,  due  solely  to  his  failure  to 
exercise  common  prudence  in  an  ordinary  business  transaction.  Bmiii- 
bach  T.  McLean  9  321. 

2.  Judgment  on  scire  facias — Evidence,  In  an  action  of  ejectment 
where  it  appears  that  the  plaintiff  had  formerly  been  the  owner  of  the 
land  which  she  had  mortgaged,  and  that  the  defendants  had  bpught 
the  land  from  a  purchaser  at  a  sheriff's  sale  in  foreclosure  proceedings, 
the  plaintiff  will  not  be  permitted  to  offer  in  evidence  testimony  to  the 
effect  that  the  mortgage  had  been  paid,  that  the  judgment  had  been 
entered  against  her  for  the  want  of  a  plea  because  she  was  too  poor  at 
the  time  to  defend  the  case,  and  that  the  defendants  had  notice  of  these 
facts  befoi-e  they  bought  the  property.    Danberman  t«  Hain^  435. 

8.  Mechanic's  lien — Contract — Postponement  of  lien  to  mortgage — 
Lien  for  extra  work,    Sankey  r.  Bnrtoiiy  504. 

4.  Purchase  money — Exchange  of  land.  Where  two  parties  agree  to 
an  exchange  of  lands  and  the  second  party  agrees  to  lend  to  the  fii*st 
party  a  sum  of  money  secured  by  a  mortgage  on  the  land  conveyed  by 
the  first  party,  to  pay  for  an  outstanding  interest  in  the  land  conveyed 
to  the  second  party,  the  money  represented  by  the  mortgage  is  not 
pui'chase  money.    Dixon  t«  Fnller^  349. 

5.  Ships  and  shipping — Enrollment — Corporation,  Moore  T.  Lincoln 
Park,  etc,  Co.,  &19- 

MUNICIPAL  LAW. 

1.  Contract — Muncipal  contract — Parol  evidence — Construction  of  in- 
strument by  parties,    Dougherty  T«  Norwood  Borough,  92. 

2.  Corporations — Electric  light  companies — Municipality — Exclusive 
privileges— Lighting  streets.    Light  &  Power  Co.  Y.  Phillips,  3. 

3.  Municipalities—  Boroughs — Increase  cf  debt — Equity — Injunction. 
The  Supreme  Court  will  not  intei^fere  with  an  order  granting  and  con- 
tinuing a  preliminary  injunction  to  restrain  a  borough  from  issuing 
bonds,  where  the  bill  and  the  injunction  affidavits  aver  that  legal 
notice  of  the  election  authorizing  the  issue  of  bonds  had  not  been 
given,  and  that  the  tickets  used  at  the  election  contained  no  statement 
of  the  purpose  and  amount  of  the  proposed  increase  of  debt,  were  not 
deposited  in  the  proper  box,  were  not  numbered,  and  that  no  voting 
list  of  electors  voting  on  the  question  had  been  kept  by  the  election 
officers,  and  further  that  the  ordinance  authorizing  the  election  had 
not  been  passed  at  a  legal  meeting  of  the  council,  that  its  title  was 
misleading,  and  that  it  had  not  been  published  according  to  law. 
Clark  T.  Luzerne  Borough,  210. 
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4.  Municipalities  —  Powers  —  Negligence^Flooding  lands  —  Police 
power.  Where  a  municipality  has  no  authority  either  by  its  charter 
or  by  statute  to  construct  a  dike  or  sluice  on  low  lands  within  the  city 
limits,  and  such  authority  has  been  expressly  granted  by  statute  to  a 
meadow  company,  the  city  is  not  liable  for  a  flooding  of  laud  caused 
by  the  negligent  or  improper  constiniction  of  a  sluice  by  it;  and  this 
is  the  case  whether  the  alleged  negligent  act  was  done  by  the  city 
merely  as  a  volunteer,  or  was  done  in  the  exercise  of  its  police  power. 
In  such  a  case  article  16,  section  8  of  the  constitution  providing  for 
compensation  for  property  injured  by  the  exercise  of  the  right  of  emi- 
nent domain,  does  not  apply.    Betham  v.  Phila.,  302. 

6.  Municipalities— Statutory  duty — Liability  for  negligence.  No  duty 
has  been  imposed  by  statute  upon  tbe  city  of  Philadelphia  to  protect 
the  low-lying  lands  along  the  Delaware  and  Schuylkill  rivers  from 
overflow,  or  to  drain  the  low-lying  ground. 

When  a  legal  duty  has  been  imposed  by  statute  upon  a  municipal 
corporation,  it  is  undoubtedly  liable  for  injuries  resulting  from  the 
neglect  of  that  duty;  but  the  duty  imposed  must  be  absolute  or  im- 
perative, not  such  as,  under  a  grant  of  authority,  is  intrusted  to  the 
judgment  and  discretion  of  the  municipal  authority,  since  a  municipal 
corporation  is  not  liable  to  an  action  for  damages  either  for  the  non- 
exercise  of,  or  for  the  manner  in  which,  in  good  faith,  it  exercises  dis- 
cretionary powers  of  a  public  or  legislative  character. 

If  an  act  of  a  municipal  corporation  necessarily  lies  wholly  outside 
of  the  general  or  special  powers  of  the  corporation  as  conferred  by  its 
charter  or  by  statute,  the  corporation  can  in  no  event  be  liable  in  an 
action  for  damages  whether  it  directly  commanded  the  performance 
of  the  act,  or  whether  it  be  done  by  its  officers  without  its  express 
command.    Betham  T«  Phila*^  302. 

6.  Negligence — Cities — Depression  in  street — Contractor.  In  an  ac- 
tion by  a  woman  against  a  city  to  recover  damages  for  personal  inju- 
ries caused  by  the  sinking  of  the  unpaved  surface  of  a  refilled  trench 
on  which  plaintiff  stepped  at  the  crossing  of  a  street,  the  negligence 
alleged  was  that  in  refilling  the  trench  the  earth  had  not  been  prop- 
erly packed.  The  work  of  digging  and  refilling  the  trench  had  been 
done  by  a  contractor  and  had  been  left  by  him  three  weeks  before  the 
accident,  and  the  street  had  been  thrown  open  during  this  time  to 
public  use.  The  contract  under  which  the  work  was  done  was  for  the 
reconstruction  of  sewer  inlets  in  all  parts  of  the  city.  The  contractor 
was  not  to  do  a  particular  piece  of  work  for  a  fixed  price,  but  such 
work  as  was  directed  at  a  price  agreed  upon  for  each  particular  kind 
of  work  required.  When  ordered  the  work  was  to  be  done  in  the 
presence  of  the  inspector  and  the  department  reserved  the  right  of  ab- 
solute control  and  direction.  Grenerally  under  the  contract  it  was  tlie 
duty  of  the  contractor  to  repave  the  part  of  the  street  which  he  had 
torn  up,  but  in  this  matter,  as  in  all  others,  he  was  subject  absolutely 
to  the  direction  of  the  chief  engineer.  There  was  evidence  that  the 
city  did  not  direct  the  paving  over  of  the  trench  for  the  reason  that  it 
intended  itself  to  rei>ave  the  whole  surface  of  the  street.    Heldy  (1)  that 
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if  there  was  uegligence  in  the  manner  of  filling  the  trench,  the  city 
through  its  inspectors  had  notice  of  it;  (2)  that  there  was  ample  eyi- 
dence  to  require  the  submission  to  the  jury  of  the  question  whether 
having  notice  of  the  defects  in  the  work,  the  city  had  accepted  it  from 
the  contractor,  and  opened  the  street  to  public  use;  (3)  that  the  rale 
in  Painter  v.  Pittsburg,  46  Pa.  213,  relieving  a  city  from  liability  for 
the  negligence  of  an  independent  contractor  did  not  apply  under  the 
circumstances  of  this  case;  (4)  that  a  verdict  and  judgment  for  plain- 
tiff should  be  sustained.    Burger  y.  Phila*)  41. 

7.  Negligence — Township — Dangerous  road— Embankment — Fright  qf 
horse — Proximate  or  remote  cause.  Where  the  travel  on  a  road  greatly 
increases,  the  duty  of  vigilance  on  the  part  of  township  authorities  as 
to  a  dangerous  and  unguarded  embankment  on  the  side  of  the  road 
rises  with  the  increased  travel  upon  the  road.  Dayis  y.  Snyder 
Twp.,  273. 

8.  Payment — Municipal  bonds— Insolvency  of  agent  of  municipalities. 
Where  a  bank  which  is  the  agent  of  a  city  to  pay  the  interest  and 
principal  of  an  issue  of  city  bonds  becomes  insolvent  and  it  appears 
that  prior  to  its  insolvency  an  owner  of  f  10,000  of  the  bonds  had  de- 
posited them  in  the  bank  on  special  deposit,  and  that  the  bank  from 
time  to  time  had  collected  the  coupons  and  paid  over  the  proceeds 
thereof  to  the  owner,  and  it  also  appears  that  prior  to  the  insolvency 
the  city  had  made  a  call  for  the  redemption  of  bonds,  and  had  de- 
posited with  the  bank  $40,000  to  meet  such  call,  and  the  bank  had  re- 
deemed 131,000  of  bonds  other  than  the  $10,000  of  bonds  on  special 
deposit,  and  it  appears  that  neither  the  city  knew  of  the  special 
deposit,  nor  did  tlie  owner  of  the  bonds  deposited  know  of  the  call 
for  redemption,  and  it  further  appears  that  the  owner  of  the  bonds 
after  the  insolvency  of  the  bank  recovered  possession  of  them  by  re- 
plevin, the  city  cannot  in  a  suit  brought  on  the  bonds  allege  that  they 
had  been  paid  to  the  bank  as  the  agent  of  the  plaintifiL  Gibson  y« 
Erie,  7. 

9.  Public  officers— Municipalities— Cities  qf  the  third  dass-^Tax  re- 
ceiver—Acts of  May  4,  1871,  P.  L.  539,  May  23,  1874,  P.  L.  230  and 
May  23,  1889,  P.  L.  277.    Com.  y,  Bicketts,  598. 

10.  Street  railways — Removal  of  tracks — Boroughs,  Shamokin  Bor- 
ough y.  Bailway  Co.,  166. 

MUNICIPAL  LIENS. 

1.  Sewers— Assessments  of  benefits— Acts  of  March  27,  1865,  P.  L, 
791,  June  15,  1871,  P.  L,  391  and  May  16,  1891,  P.  L.  75.  Under  the 
acts  of  June  15,  1871,  and  May  16,  1891,  viewers,  in  ascertaining  dam- 
ages for  property  taken  for  a  sewer,  have  no  authority  to  assess  bene- 
fits generally,  without  regard  to  the  cost  of  the  sewer.  The  act  of 
1891,  is  an  affirmative  and  supplementary  act,  which  cannot  be  held 
to  intend  an  implied  repeal  of  the  act  of  1871.  It  must  be  read  in 
view  of  the  general  system  already  existing,  which  allowed  the  assess- 
ment of  land  damages  for  other  improvements,  but  not  for  seweis. 
MiU  Creek  Sewer,  183. 
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1.  Citiea—D^resHon  in  street-'Cantractor,    Barger  y.  Phila*,  41. 

2.  ContributofT/  negligence — Province  of  court  and  Jury — Railroad, 
The  whole  duty  of  one  about  to  cross  the  tracks  of  a  steam  road  at 
grade  is  not  in  all  cases  confined  to  his  stopping  ,  looking  and  listen- 
ing for  the  approach  of  a  train.  He  must  stop  at  a  proper  place,  and 
when  he  proceeds  he  should  continue  to  look  and  to  observe  the  pre- 
cautions which  the  danger  of  the  situation  requires.  He  should  stop 
again  if  there  is  another  place  nearer  the  tracks  from  which  he  can 
better  discern  whether  there  is  danger.  But  whether  the  place  at 
which  he  stopped  was  the  proper  place  at  which  to  stop,  and  whether 
there  is  a  second  place  at  which  he  should  stop,  are  questions  of  fact 
for  the  jury,  and  not  matters  of  law  for  the  court 

The  rule  that  one  who  goes  in  front  of  a  moving  train  which  he 
must  have  seen  if  he  looked  should  be  held  guilty  of  negligence,  is  in 
its  nature  a  rule  applicable  only  to  clear  cases  where  the  conclusion 
to  be  drawn  from  facts  and  circumstances  is  irresistible.  Mackin- 
haapt  T.  Bailroady  213. 

3.  Contributory  negligence — Subsidence  of  track — Province  of  court 
and  jury.    Lonser  y.  Railroad  Co.^  610. 

4.  Evidence — Presumption — Q;ue8tion  for  Jury.    Kane  Y.  Phlla*,  502. 

5.  Liability  for  negligence— Municipalities — Statutory  duty,  Betham 
Y.  PhilaM  302. 

6.  Master  and  servant — Contributory  negligence.  In  an  action  by  an 
employee  against  his  employer  to  recover  damages  for  personal  in- 
juries caused  by  the  breaking  of  a  chain,  the  question  of  plaintiff ^s 
contributory  negligence  is  for  the  jury  where  the  plaintiff  testifies 
positively  that  his  hands  are  in  a  certain  position,  admittedly  a  safe 
one,  when  the  chain  broke,  while  inferences  drawn  from  other 
testimony  in  the  case  plausibly  support  the  theoiy  that  the  plaintiff's 
hands  were  in  another,  and  an  admittedly  dangerous  position.  Hon- 
if  us  Y.  Engineering  Co.»  47. 

7.  Master  and  sprtant — Fellovo-servant — Vice  principal — Suitable  ap- 
liances,    Bieks  Y*  Flynn,  263. 

8.  Master  and  servant— Measure  cf  employer* s  liability.  Service  Y. 
Shoneman,  63. 

9.  Railroads — Contributory  negligence — ^*  Stop,  look  and  listen,^^ 
Elston  Y.  Bailroad  Co.»  505. 

10.  statute  of  limitations— Personal  injuries — Constitutional  law, 
Bowden  y.  Bailroad  Co.,  562. 

IJ.  Township — Dangerous  road — Embankment — Fright  of  horse — 
Proximate  or  remote  cause.    Davis  v.  Snyder  Twp*f  273. 

NOTICE. 

1.  Bailment— Pledge  qf  stock— Broker— Notice  cf  ownership,  West- 
iughouse  Y.  Bank,  249. 

2.  Contract — Building  contract — Arbitrators,  In  an  action  upon  a 
building  contract  where  it  appears  that  arbitrators  mutually  chosen 
had  passed  upon  a  dispute  relating  to  the  terms  of  the  contract  and 
that  immediately  the  contractor  resumed  work,  and  according  to  his 
testimony  had  quit  four  or  five  days  thereafter  in  consequence  of  a 
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NOTICE— continued. 

peremptory  notice  from  the  owner  to  stop  work,  the  attorney  for  the 
owner  will  not  be  permitted  at  the  trial  to  testify  that  a  month  after 
the  date  of  the  award,  he  had  notified  the  contractor  to  resume  work. 
Worden  t.  Gonnell,  281. 
3.  Mortgage— Assignment  qf  mortgage,    Brambach  Y.  McLean^  321. 

ORPHANS'  COURT  SALE. 

1.  Decedent's  estate—Will.    Donty'i  Est.,  432. 

PARENT  AND  CHILD. 

1.  Decedents'*  estates— Claim  for  services — Evidence.  A  claim  by  a 
son  against  his  father's  estate  for  services  as  general  superintendent 
and  manager  of  the  afiEairs  of  his  father  when  living,  is  sufficiently  es- 
tablished where  three  disinterasted  and  credible  witnesses  testify  to 
hearing  a  conversation  wherein  the  father  promised  the  son  that  if  he 
would  go  on  as  he  had  been  doing  he  would  receive  at  his  father's 
death  enough  to  keep  him  for  the  balance  of  his  days,  and  this  is  con- 
firmed by  the  testimony  of  four  witnesses  as  to  declarations  of  the 
father  to  an  intent  to  provide  for  the  son  if  he  continued  to  do  as  he 
had  formerly  done.    Harper's  Est.^  137. 

2.  Deed — Voluntary  deed — Evidence — Presumption,  A  child  may 
accept  a  voluntary  deed  from  a  parent  without  being  subject  to  an 
obligation  to  make  affirmative  proof  that  the  grantor  was  fully  ac- 
quainted with  the  character  of  the  act  in  which  he  was  engaged,  and 
that  the  conveyance  was  fair  and  conscionable. 

A  voluntary  deed  without  clause  of  revocation  by  a  father  to  his 
son  will  not  be  set  aside  where  it  appears  that  it  was  executed  with- 
out fraud,  accident  or  mistake,  and  without  any  duress  or  undue  in- 
fluence on  the  part  of  the  son,  and  that  the  son  had  expended  for  the 
support  and  maintenance  of  his  father  a  sum  equal,  if  not  exceeding, 
the  amount  in  which  he  was  actually  benefited  by  the  deed.  Carney 
T.  Cameyy  34. 

3.  Statute  qf  frauds — Parol  sale  of  estate  by  curtesy— EfMence. 
Derr  y.  Aekennan,  198. 

PARTIES. 

1.  Practice^  C.  P,— Amendment.    Wildermath  y.  Long,  641. 

2.  Practice,  C.  P,— Certificate — Judgment.  Frisbie  y.  McFarlane^ 
No.  2, 116. 

PARTNERSHIP. 

1.  Continuance  affirm  after  death  cf  member— Dissolution,  Stipu- 
lations in  articles  of  copartnership  for  the  continuance  of  the  firm 
after  the  death  of  a  member,  and  until  the  consent  of  all  the  partners 
is  given  to  a  dissolution,  are  valid  and  binding,  and  on  the  death  of 
an  individual  partner  will  prevent  a  dissolution. 

It  is  not  a  fraud,  actual  or  constructive,  upon  creditors  for  a  debtor 
to  enter  into  a  partnership  agreement  in  a  banking  business  for  the 
term  of  ten  years  with  a  stipulation  that  the  death  of  a  member  dur- 
ing that  period  should  not  work  a  dissolution,  but  that  his  interest 
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PAKTNERSHIP— continued. 

should  i*emain  in  the  partnership,  his  representatives,  however,  to 
have  no  voice  or  control  in  the  management.    Brew  T«  HastingSy  222. 

2.  Contract — Breach — Drfenae — 8et-^ff,  In  an  action  hy  one  firm 
against  another  firm  for  a  breach  of  contract  where  the  defendants 
set  up  breaches  by  the  plaintiffs  and  two  other  firms,  on  the  theoi-y 
that  the  three  firms  are  identical,  the  charge  of  the  court  is  inade- 
quate if  it  makes  no  reference  to  the  facts  that  the  three  firms  were 
distinct,  not  only  in  name,  but  in  the  persons  of  the  partners,  and  in 
the  time  of  the  contracts  in  which  they  were  concerned.  In  such  a 
case  the  jury  should  be  charged  that  the  presumption  is  that  the  firms 
were  not  identical,  and  that  the  burden  of  showing  that  they  were 
identical  was  upon  the  defendants.  A  statement  in  the  charge  that 
it  was  a  material  question  in  the  case  whether  one  of  the  firms  was 
financially  interested  in  another  of  the  firms,  is  misleading  and  erro- 
neous.   Frisbie  v.  McFarlane,  No.  I9 110. 

3.  Dissolution — Findings  qf  fact.  It  is  error  for  the  court  to  find 
as  a  fact  a  parol  agreement  between  the  surviving  partners  and  i*ep- 
resentatives  of  a  deceased  partner  for  a  dissolution  of  the  partnership, 
where  the  evidence  discloses  merely  propositions  from  both  sides  for 
settlement  not  acceded  to  by  either,  and  no  conclusion  reached.  Brew 
T.  HastingSy  222. 

4.  Master  and  servant — Discharge — Share  qf  profits.  Where  the 
manager  of  a  department  of  a  business  of  a  corporation,  claims  that 
he  is  a  partner  because  he  receives  a  part  of  the  profits,  which  in 
fact  are  mere  compensation  for  his  services,  and  refuses  to  obey  an 
order  of  the  president  to  change  his  room  from  one  story  to  another, 
and  also  refuses  to  submit  to  the  president  contracts  which  he  had 
made  for  the  company,  he  may  be  properly  discharged.  Peniston  t« 
Haber  Co.»  580. 

5.  Participation  in  profits — Eoidence — Question  for  jury.  In  an  ac- 
«tion  of  assumpsit  to  recover  salary  for  services  rendered  as  a  sales- 
man, where  the  defendant  testifies  that  the  plaintiff  was  to  receive  as 
compensation  half  the  profits  instead  of  a  salary,  and  there  was  other 
evidence,  such  as  the  conduct  of  the  plaintiff  in  the  business,  the  au-* 
thorlty  he  exercised  over  it,  and  his  alleged  declaititions  to  third  per- 
sons, that  he  was  a  partner,  the  question  as  to  whether  there  was  a 
partnership  is  for  the  jury. 

The  mere  agreement  to  give  the  plaintiff  half  the  profits,  for  his 
services,  did  not  of  itself  constitute  him  as  between  the  parties  to  the 
agreement  a  partner.    Byder  T.  Jacobs,  386. 

6.  Set-off— Banks  and  banking — Deposit — Promissory  note.  Where 
a  deposit  in  a  bank  at  the  time  of  the  bank^s  failure  is  the  property 
of  two  partners,  and  subsequently  one  of  the  partners  assigns  his  in- 
terest in  the  deposit  to  his  copartner,  the  latter  may  set-off  the  de- 
posit against  a  note  held  by  the  bank  of  another  partnership  of  which 
he  is  a  member.    Jack  T.  Klepser,  187. 

PAYMENT. 

1.  Affidavit  qf  d^ense— Judgment,    Smith  y.  Coray,  602. 

2.  jiffidavit  of  defense-^Scire  facias  to  revive  judgment,  Perkins  T. 
Coray,  608. 
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PAYMENT— continued. 

3.  Municipal  honda-— Insolvency  of  agent  of  mwddpaUtieB.  GXhwtk 
T.  Erie,  7. 

PERPETUITIES. 

1.  Wills,  Testator  left  to  snryive  him  one  child,  a  sod,  eight  grand- 
childreD,  issue  of  the  son,  and  seven  great-grandchildren,  being  grand- 
children of  the  SOD.  He  gave  his  estate  in  trust  to  his  executors  for 
the  purpose  of  accumulation  until  the  time  of  final  distributiOD. 
DuriDg  the  interval  they  were  to  pay  certain  desigDated  aDDuities  aud 
bequests  to  grandchildren.  He  then  directed  as  follows:  "Then 
after  the  death  of  all  my  grandchildren  and  the  youngest  grandchild 
liviDg  of  my  son  has  become  tweuty-two  years  of  age;  theD  all  ray 
real  estate  shall  be  sold  at  public  sale  ....  and  the  proceeds  along 
with  all  the  personal  property  I  own  shall  be  converted  into  money 
by  my  executors,  to  be  divided  among  the  lawful  heirs  of  my  son, 
share  and  share  alike  according  to  law,  not  taking  iuto  consideration 
any  bequests  aod  payments  I  otherwise  have  made."  Held^  that  the 
rule  against  perpetuities  was  violated  and  that  the  son  took  the  estate 
absolutely.    Qerber's  Est.,  366. 

PLEADINGS. 

1.  Corporations — Admission  of  corp^ate  existence— Act  qf  June  24, 
1885,  P.  L.  140.  In  an  action  of  assumpsit  where  the  statement  avers 
that  the  plaintiff  is  a  "corporation  duly  organized  and  existing  under 
the  laws  of  the  state  of  Pennsylvania,"  and  there  is  no  deuial  of  tliis 
avermcDt  in  the  pleadings,  the  defendant  will  be  prevented  by  the 
provisions  of  the  act  of  June  24,  1885,  from  alleging  at  the  trial,  that 
the  corpoi-atioD  had  been  dissolved  by  the  fact  that  a  city  had  pur- 
chased its  entire  capital  stock.    Bridge  Co.  T.  Traction  Co.,  25. 

2.  Orphans'  court  practice  —  hiU  qf  review  — Demurrer— Answer. 
Where  a  demurrer  and  answer  were  filed  to  a  petition  for  a  bill  of 
review,  and  by  leave  of  court  the  answer  was  subsequently  withdraVn, 
except  so  much  thereof  as  demurred  to  the  petition,  the  demurrer 
may  be  treated  as  haviug  been  filed  with  leave  of  court  after  the  an- 
swer had  been  withdrawn.  There  was  no  error  therefore  in  heariog 
the  case  on  the  petition  and  demurrer.  Mitchbll,  J.,  dissented.  FIm« 
ley's  Est.,  140. 

3.  Practice,  C.  P.— Allegata  and  probatOr-Trial—New  trial  In  an 
action  of  assumpsit  where  the  defendants  deny  in  their  affidavit  of 
defense  that  they  executed  the  contract  sued  upon  and  plead  non  as- 
sumpserunt,  aud  at  the  trial  produce.  Id  pursuance  of  notice,  the  real 
contract,  the  plaintiffs  will  not  be  permitted,  unless  they  amend  their 
statement,  to  offer  the  same  in  evidence.  If  the  trial  court  sustains 
such  an  offer,  a  judgment  for  plaintiff  will  be  reversed  by  the  Supreme 
Court,  and  a  new  trial  awarded.    Wilkinson  Mfg.  Co.  Y.  Welde,  608. 

POLICE  POWER. 

1.  Municipalities— Negligence.  A  municipality  is  not  liable  for  the 
i  m  proper  or  negligent  exercise  of  its  police  power.  BeUiam  T.  Pllila.^ 
302. 
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PRACTICE,  C.  P. 

1.  Affidavit  of  dtfense — AvermenU — Inferences,  An  affidavit  of  de- 
fense should  contain  a  clear,  orderly  and  specific  statement  of  the 
facts  relied  on  by  the  defendant  to  prevent  judgment;  merely  general 
averments,  or  those  which  raise  mixed  questions  of  law  and  fact,  are 
insufficient.  Inferences  or  conclusions  of  law  are  for  the  court,  and 
if  it  is  desired  that  they  should  be  drawn  in  favor  of  the  defendant, 
the  court  should  be  put  in  possession  of  the  facts  from  which  they  ai*e 
to  be  drawn.    Moore  T*  Ins.  Co.,  30. 

2.  Affidavit  qf  drfense — Judgment — Payment,  On  a  scire  facias  to 
revive  a  Judgment  which  had  been  marked  to  the  use  of  two  use  plain- 
tiffs, an  affidavit  of  defense  is  sufficient  which  avers  that  the  defend- 
ant with  his  own  money  had  settled  with  the  original  owners  of  the 
Judgment,  and  in  his  own  interest  and  for  his  own  purposes  had  caused 
the  judgment  to  be  assigned  to  the  use  plaintiffs;  that  the  use  plain- 
tiffs had  furnished  no  means  or  property  in  making  the  settlement, 
that  the  judgment  had  been  assigned  to  the  use  plaintiffs,  one  of  whom 
was  defendant's  brother-in-law,  and  the  other  his  confidential  agent 
and  trustee  upon  the  distinct  understanding  that  the  judgment  should 
be  satisfied  of  record  by  them  whenever  the  defendant  desired  it  to  be 
done,  that  one  of  the  use  plaintiffs  had  executed  a  paper  (set  forth  in 
the  affidavit),  acknowledging  full  satisfaction  of  his-  interest  in  the 
Judgment  and  authorizing  the  prothonotary  to  enter  satisfaction  there- 
for, and  that  after  the  execution  of  this  paper  the  other  use  plaintiff 
had  procured  from  the  fii*st  use  plaintifTs  widow  an  assignment  of  the 
deceased's  interest  in  the  judgment  without  the  payment  of  a  single 
dollar  of  considei-ation.    Smith  T.  Coray^  602. 

8.  Aftdatit  of  d^enae — Scire  facias  to  revive  Judgment — Payment, 
Perkins  t.  Coray,  608. 

4.  Amendment — Parties.    Wildermnth  t*  Long^  541. 

6.  Attachment  under  the  act  qf  1869 — Bond—D^ense — Prosecution 
€f  action.    Com*  t*  Sisler,  147. 

6.  Attachment  under  act  qf  18Q9^B^fusal  to  dissolve  attachment^ 
Jury  trial    Slinglnff  T.  Sisler,  121. 

7.  Contract—Consideration'-Cause  qf  action— Amendment,  Wal- 
king T.  Moore»  469. 

8.  Igectment^Bight  to  open  and  close  to  the  jury.  In  an  action  of 
ejectment  where  the  plaintiff's  legal  title  is  admitted,  and  the  defend- 
ant sets  up  an  alleged  parol  trust,  defendant's  counsel  cannot  claim 
the  right  to  open  and  close  to  the  jury  upon  the  ground  that  the  af- 
firmative of  the  issue  is  on  the  defendant  Yon  Storoh  T*  Yon  Storch» 
645. 

9.  Foreign  attacJunent— Death  qf  d^endant— Dissolution  of  attach- 
ment.   Reynolds  v.  Nesbittf  636. 

10.  Foreign  attachment—Interpleader-^Affidavit  qf  d^ense.  Barnes 
T.  Bamberger,  123. 

11.  Judgment — Verdict,  A  judgment  must  conform  to  the  verdict 
on  which  it  is  entered,  and  if  a  verdict  is  rendered  against  two  parties 
it  is  error  to  enter  judgment  against  one  party  only.  Frisbie  v.  Me- 
Farlane,  No.  1»  110. 

12.  Parties — Certificate — Judgment,     The  power  of  amendment, 
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PRACTICE,  C.  F.— continued. 

while  very  extensive  in  aid  of  reaching  a  juat  result  on  the  meritB  of 
the  case,  does  not  extend  to  the  compulsory  bringing  in  by  the  defend- 
ant of  a  new  party  as  plaintifit  The  defendant  comes  into  court  un- 
der compulsion  but  the  plaintiff  must  come  voluntarily.  There  is  no 
process  known  to  the  law  by  which  one  man  can  compel  another  to 
sue  him. 

After  a  verdict  and  certificate  for  defendant,  parties  who  had  not 
brought  the  suit,  who  had  never  been  on  the  record,  and  as  to  whom 
the  jury  had  not  been  sworn,  cannot  be  added  as  plaintiffs  by  pr»- 
cipe  from  defendant's  attorney,  and  if  judgment  is  entered  against  the 
plaintiffs  so  added,  it  will  be  reversed  by  the  Supreme  Court 

Where  a  defendant  is  sued  by  parties  whom  he  claims  are  not  all  of 
the  real  plaintiffs,  be  may  nevertheless  prove  his  set-off  against  the 
plaintiffs  of  record;  but  if  he  wants  a  certificate  in  his  favor  against 
the  absent  parties,  he  should  plead  in  abatement,  and  probably  if  the 
facts  are  only  disclosed  during  the  progress  of  the  suit,  he  will  be  al- 
lowed to  make  the  plea  puis  darrein  continuance.  But  there  is  no 
way  by  which  he  can  put  them  on  record  against  their  will,  and  enter 
Judgment  against  them.    Friable  T.  McFarlane»  No.  2^  116. 

13.  Pleading— Allegata  and  probata-^Trial^Neto  trioL  Wilkinson 
Mfg.  Co.  T.'Welde,508. 

14.  Trial — Crons-examination,  The  Supreme  Court  will  not  reverse 
a  judgment  on  the  ground  of  a  **  nagging  ^^  cross-examination,  unless 
it  plainly  appears  that  the  trial  court  neglected  to  exercise  properly 
its  power  to  control  the  cross-examination.    Ryder  T.  JaeobSy  386. 

PRACTICE,  O.  C. 

1.  Bill  of  review.  Where  a  bill  of  review  does  not  set  forth  any  of 
the  grounds  for  review  stated  in  the  act  of  October  13,  1840,  but 
charges  that  the  settlement  of  the  accounts  and  the  decrees  thereon 
were  obtained  by  fraud  and  imposition,  and  it  appears  that  the  bill 
was  not  filed  until  seventeen  years  after  the  first,  and  three  years  after 
the  second  account  had  been  confirmed,  very  strong  and  satisfactory 
reasons  must  be  shown  to  move  the  court  to  disturb  the  decrees,  and 
the  f  i-aud  alleged  will  not  be  presumed,  but  must  be  proved. 

Where  petitioners  for  a  bill  of  review  knew  or  by  due  diligence 
could  easily  have  known  before  the  accounts  were  confirmed  of  every 
item  which  they  allege  was  illegally  omitted  from  the  accounts,  and 
also  knew  of  the  filing  and  auditing  of  the  accounts,  and  the  items 
are  self  explanatory  and  show  on  their  face  no  concealment  and  there 
is  no  error  of  law  in  the  record  or  after-discovered  evidence,  the  peti- 
tion will  not  be  granted,  although  there  are  averments  that  the  ac- 
countauts  took  charge  of  all  the  estate  without  consultation  with  the 
parties  in  interest  and  assured  the  parties  that  the  accounts  were  cor- 
rect, and  such  assurances  were  relied  upon  by  the  parties  without 
taking  the  advice  of  counseL    Finley's  Est.^  140. 

PRACTICE,  SUPREME  COURT. 

1.  Appeals—Assignments  of  error — Evidence,  Tarnpike  Road  T. 
Berks  Co.,  21. 
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PRESUMPTION. 

1.  Deed— Voluntary  deed— Parent  and  chUd—Etidenee.  Camej  T* 
Carney^  34. 

2.  Negligence — Evidence — (iuestUm  far  Jury.    Where  a  presumption , 
of  nefi^ligeDce  has  once  arisen,  either  as  a  matter  of  law,  or  from  af- 
firmative evidence  of  acts  of  omission  or  commission,  it  remains  until 
overcome  by  countervailiDg  proof,  and  whether  it  is  overcome  is  a 
question  of  fact  for  the  jury.    Kane  T*  Phila.^  602. 

PRINCIPAL  AND  AGENT. 

1.  Contracts—Illegality — LiqTior  lato$.  While  the  law  will  not  en- 
foi*ce  an  illegal  contract,  yet  if  a  servant  or  agent  of  another  has,  in 
the  prosecution  of  an  illegal  enterprise  for  his  master,  received  money 
or  other  property,  belonging  to  his  master,  he  is  bound  to  turn  it  over 
to  him  and  cannot  shield  himself  from  liability  therefor,  upon  the 
ground  of  the  illegality  of  the  original  transaction. 

An  agent  who  has  sold  whiskey  for  his  principal  and  collected  the 
proceeds  thereof,  cannot  make  defense  against  his  principal,  on  the 
ground  that  the  liquor  was  sold  without  a  license.  Hertiler  T* 
Geigley,  419. 

2.  Corporation-Powers  qf  agent  Anderson  t*  National  Surety 
Co.,  288. 

3.  Real  estate  broker— Commissions.    Wilkinson  T.  McCalloagh,  205. 

4.  Replevin— Sale — Corporation — Authority  Cif  superintendent.  Shoe 
Co.  T.  Leeser,  76. 

PRINCIPAL  AND  SURETY. 

1.  Building  contract — Discharge  qf  surety.  A  surety  in  a  building 
contract  will  not  be  discharged  because  of  changes  made  in  the  con- 
tract between  the  owner  and  the  contractor,  where  the  contract  ex- 
pressly provides  that  changes  may  be  made.  Blanvelt  t.  Kemon, 
128. 

2.  Opening  Judgment — Building  contract — Cost  qf  completing  work. 
On  an  application  to  open  a  judgment  entered  against  a  surety  in  a 
building  contract,  the  court  will  not  consider  the  question  whether  the 
work  could  not  have  been  completed  for  less  than  what  the  owner 
paid.    Blauvelt  t.  Kemon,  12a 

PROMISSORY  NOTE. 

1.  Banks  and  banking — Bet-off— Deposit.    Jack  T.  Klepser,  187. 

PROVINCE  OF  COURT  AND  JURY. 

1.  Common  carrier — Destination — Carrier  of  live  stock.  Keller  T. 
Railroad  Co.,  57. 

2.  Negligence-Contributory  negligence — Railroad.  In  order  to  jus- 
tify the  court  in  treating  the  question  of  contributory  negligence  as 
one  of  law,  not  only  the  facts  but  the  inferences  to  be  drawn  from  them 
must  be  free  of  doubt.  If  there  is  doubt  as  to  either,  the  case  must  go 
to  the  jury.    Muckinhanpt  t.  Railroad^  213. 

3.  Negligence  —  Contributory  negligence  —  ^^  Stop,  look  and  listen.^^ 
Where  a  person  driving  a  two-horee  team  approaches  a  grade  crossing 
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where  there  are  six  tracks,  and  where  there  is  only  a  narrow  opening 
between  standing  cars,  and  stops,  looks  and  listens  at  a  place  where 
the  public  using  the  highway  in  the  same  manner  usually  stopped,  the 
question  whether  he  should  have  stopped  again,  or  whether  without 
stopping  he  should  have  seen  the  train  which  struck  him  in  time  to 
avoid  injury,  is  a  question  for  the  jury  and  not  for  the  court.  ElstOB 
T.  Railroad  Co.,  5^5. 

4.  Negligence — Contributory  negligence — Subsidence  qf  track.  In  an 
action  to  recover  damages  for  the  death  of  ^a  locomotive  engineer 
caused  by  the  subsidence  of  the  track  over  mine  workings  from  which 
the  coal  had  been  removed,  it  is  error  for  the  court  to  submit  the  case 
to  the  jury  where  it  appears  from  defendant's  testimony,  which  is  un- 
contradicted, that  three  weeks  prior  to  the  accident  a  notice  has  been 
posted  on  a  bulletin  board,  which  it  was  the  duty  of  the  deceased  to 
examine,  that  all  trains  should  run  slow  over  a  specified  stretch  of 
track  covering  the  point  of  the  accident  on  **  account  track  settling,'* 
that  the  fireman  testified  positively  that  the  deceased  had  a  copy  of 
the  order  which  he  showed  to  him,  and  that  the  deceased  disregarded 
the  order  and  did  not  run  his  train  slow  over  the  dangerous  locality. 

When  testimony  offered  by  defendant  is  of  a  nature  to  defeat  the 
plaintiCTs  claim,  is  not  in  itself  improbable,  is  not  at  variance  with 
any  proved  or  admitted  facts,  or  with  ordinary  experience  and  comes 
from  witnesses  whose  candor  there  is  no  apparent  ground  for  doubt- 
ing, the  jury  is  not  at  liberty  to  indulge  in  a  capricious  disbelief;  and 
if  they  do  so  it  is  the  duty  of  the  court  to  set  the  verdict  aside.  Where 
the  proof  is  of  such  a  character,  the  court  may  refuse  to  submit  it  at 
all,  and  direct  a  verdict  for  defendant    Lonser  T.  Railroad  Co*^  610. 

6.  Question  for  Jury — igectment — Adverse  possession  qf  land — BW- 
dence,    Williams  t.  Beam,  341. 

6.  Question  for  jury — Fixtures— Tramway  on  timber  land,  SllllmaB 
T.  Whitmer,  363. 

7.  Question  for  Jury — Foreign  attachment — Assignment  for  creditors 
—PrioHty  qf  date— Evidence,    Hilliard  T.  Enders  k  Co.,  587. 

8.  Question  for  Jury — Mechanic'' s  lien — Extra  work— Appeals,  The 
Supreme  Court  will  not  reverse  a  judgment  on  a  verdict  for  plaintiff 
on  a  scire  facias  sur  mechanic's  lien  for  extra  work,  where  the  defend- 
ant's contention  that  the  materials  charged  for  were  included  in  the 
contracts  as  construed  in  the  trade,  is  met  by  sufficient  evidence  to 
justify  the  jury  in  finding  as  they  did.    Sankey  T*  Barton^  504. 

9.  Question  for  Jury — Negligence— Evidence — Presumption,  Where 
a  city  makes  an  opening  in  a  sidewalk  for  a  water  meter,  and  encases 
the  oiwning  with  planks  and  covers  it  with  an  iron  lid  even  with  the 
surface,  and  subsequently  a  iwdestrian  is  injured  by  the  sinking  of  the 
earth  near  the  planks  into  an  excavation  under  the  pavement  made  by 
water,  which  plaintiffs'  proof,  although  contradicted,  shows  came  from 
a  leak  in  the  water  meter,  the  case  is  for  the  jury.  Kane  T.  Phila«y 
602. 

10.  Question  for  Jury — Negligence—Master  and  servant — Breaking  qf 
chain.    Honiflos  T.  Engineering,  Co.,  47. 

11.  Question  for  Jury— Partnership — Participation  in  prqfiU— Evi- 
dence,   Ryder  t.  Jacobs,  386. 
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PROXIMATE  CAUSE. 

1.  Negligence — Township — DangerauB  road — Embankment — Fright 
of  horse — Proximate  or  remote  cause.  In  an  action  against  a  township 
to  recover  damages  for  personal  injuries  the  case  is  for  the  jury  where 
it  appears  that  the  plaintiff  while  driving  a  safe  horse  for  driving  pur- 
poses, approached  a  steep  embankment  with  no  guard  rail  or  other 
protection,  and  when  opposite  the  embankment  the  horse  shied  at  a 
pile  of  sewer  pipe  which  had  been  placed  by  a  contractor  on  the  side 
of  the  road  opposite  the  embankment,  with  the  result  that  the  car- 
riage was  backed  over  the  embankment  and  plaintiff  injured.  Davis 
T.  Snyder  Twp.»  278. 

PUBLIC  OFFICERS. 

1.  Munidpalities-^Cities  cjf  the  third  c\a»^^Tax  receiver^Aets  qf 
May  4, 1871,  P.  L,  639,  May  23, 1874,  P.  X.  280  and  May  28,  1889,  P.  L. 
277.  When  the  city  of  Wilkes-Barre  incorporated  under  tlie  special 
act  of  May  4,  1871,  became,  by  appropriate  proceedings,  a  city  of  the 
third  class  under  the  general  acts  of  May  23,  1874  and  May  23,  1889, 
the  person  holding  the  oflSce  of  tax  receiver,  an  office  created  by  the 
act  of  May  4,  1871,  was  entitled  to  continue  in  office  until  the  end  of 
his  term,  although  such  office  was  not  elective. 

Not  decided  whether  the  office  of  tax  receiver  in  the  city  of  Wilkes- 
Barre  is  abolished  after  the  expiration  of  the  term  of  the  present  in- 
cumbent   Com.  T*  Biekettoy  598. 

QUO  WARRANTO,  see  Actions. 

RAILROADS. 

1.  CorporaUon^^UUra  tires—Lease,  Railroad  Co.  t*  Railroad 
COm  452. 

2.  Location— Injunction— Act  qf  April  4,  18QS— Electric  railway- 
Act  of  June  19, 1871.  Where  a  railroad  company  regularly  incorporated 
under  the  act  of  April  4, 1868,  locates  its  road  over  private  land  parallel 
to  a  turnpike  road  and  between  the  termini  of  two  passenger  railway 
companies,  the  court  will  not  enjoin  the  construction  of  the  railroad 
because  of  an  alleged  intent  to  evade  a  former  decree  of  the  court  by 
which  the  construction  of  a  passenger  railway  on  the  turnpike  road  be- 
tween the  two  termini  was  enjoined,  where  the  evidence  does  not  sus- 
tain the  allegation  of  an  intent  to  evade  the  former  decree. 

Where  a  railroad  company  appears  to  be  proceeding  regularly  to 
possess  itself  of  its  roadbed  by  yirtue  of  power  conferred  upon  it  by 
the  act  of  assembly  under  which  it  was  incorporated,  in  the  absence 
of  proof  that  its  action  was  taken  for  the  purpose  of  evading  and 
defeating  a  former  decree  of  the  court  or  to  do  some  illegal  act,  equity 
cannot  interfere  with  the  exercise  of  the  statutory  rights  which  it 
possesses.    Gaw  t.  Railroad  Co^  442. 

•  3.  Negligence — Contributory  negligence — Province  of  court  and  Jury, 
Plaintiff  while  driving  a  two-horse  buggy  on  a  country  road  approached 
a  grade  crossing  of  a  railroad  which  was  at  an  oblique  angle.  About 
500  or  600  feet  from  the  crossing  and  on  the  side  on  which  the  train 
approached,  the  tracks  were  in  a  cut  of  considerable  depth.    When 
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plaintiff  was  about  175  feet  from  the  orosslng,  he  stopped,  looked  and 
listened  particularly  in  the  direction  of  the  cut.  Neither  hearing  nor 
seeing  a  train  he  proceeded  to  go  on,  and  after  he  had  gone  about 
twenty  feet,  a  boy  who  was  riding  with  him  drew  down  a  side  curtain 
and  looked  up  the  tracks,  and  reported  that  no  train  was  in  sight. 
His  horses  at  this  time  were  on  a  slow  trot,  and  so  continued  until  the 
crossing  was  reached.  The  diagonal  crossing  was  forty-fiye  feet  in 
length,  and  going  in  the  direction  in  which  the  plaintiff  drove,  the  left 
hind  wheel  of  a  wagon  was  about  three  feet  beyond  the  tracks  before 
the  right  hind  wheel  was  clear  of  them.  The  plaintiff  knew  nothing 
of  the  approach  of  the  train  until  he  was  about  in  the  middle  of  the 
crossing,  and  then  only  by  observing  the  flash  of  the  headlight  on  the 
ground  between  his  horses.  The  right  hind  wheel  of  the  buggy  was 
struck  after  the  left  hind  wheel  was  clear  of  the  tracks.  No  notice  was 
given  by  whistle  or  bell  or  otherwise  of  the  approach  of  the  ti*ain, 
which  was  running  on  a  down  grade  at  the  rate  of  forty-five  or  fifty 
miles  an  hour.  The  place  at  which  the  plaintiff  stopped  was  the  usual 
place  of  stopping  to  look  and  listen  for  the  approach  of  a  train  by 
those  who  used  the  highway.  It  was  the  best  place  from  which  to 
observe  the  approach  of  a  train,  as  between  that  place  and  the  crossing 
the  view  was  obstructed  by  an  embankment.  Held^  that  tlie  case  was 
for  the  jury,  and  that  a  verdict  and  judgment  for  plaintiff  should  be 
sustained.    Muckinhaupt  t.  Railroad,  213. 

4.  Negligence— Contributory  negligence —^^  Stop^  look  and  listen.'^ 
The  court  can  treat  the  question  of  contributory  negligence  as  one  of 
law  only  in  clear  cases,  and  when  the  inferences  to  be  di-awn  from 
them  are  free  from  doubt    Elston  T.  Railroad  Co.,  505. 

6.  Negligence — Contributory  negligence — Subsidence  of  track— Prov- 
ince qf  court  and  jury,    Lonser  T.  Railroad  Co.,  610. 

6.  Street  railways— Removal  of  tracts— Boroughs,  A  street  railway 
company  which  has  received  permission  from  a  borough  to  lay  two 
tracks  on  a  street,  may,  in  the  absence  of  any  provision  to  the  contrary 
in  the  ordinance  giving  consent,  take  up  one  track  and  remove  it 
entirely,  but  cannot  change  the  location  of  the  other  witliout  the  con- 
sent of  the  borough.    Shamokin  Boroagh  t.  Railway  Co.,  160. 

REAL  ESTATE. 

1.  Decedent's  estate— Orphans^  eouH  sale— Will    Donty's  Est.,  432. 

2.  Executors  and  administrators— Compensation.  Morrison's  Est.,  80. 

3.  Fixtures— Tramway  on  timber  land— Question  for  Jury,  SiUiman 
T.  Whitmer,  363. 

4.  Mortgage— Purchase  money— Exchange  qf  land,  Dixon  T.  Pul- 
ler, 349. 

5.  y^iii — Trust  and  trustees — Long  continued  possession  qf  Ictnd. 
Stetson  T.  Rosenberger,  534. 

REAL  ESTATE  BROKER. 

1.  Principal  and  agent — Commissions.  A  real  estate  broker  em- 
ployed to  find  a  purchaser  for  land  is  bound  to  disclose  to  his  princi- 
pal any  facts  known  to  him,  material  to  the  transaction;  and  if  he 
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REAL  ESTATE  BROKER— continued. 

takes  part  in  the  negotiation  he  is  bound  to  exert  his  skill  for  the 
benefit  of  his  principal 

A  real  estate  broker  who  conceals  from  his  principal  the  name  of 
the  purchaser  whom  he  has  procured,  and  the  fact  that  such  pur- 
chaser had  bought  an  adjoining  lot,  and  does  this  for  the  avowed  pur- 
pose of  preventihg  the  principal  from  raising  the  price,  is  not  entitled 
to  commissions.    Wilkinson  t.  McCnlloagh»  205. 

RECEIPT. 

1.  Receipt  in  fiiU— Contract— Farol  evidence— Release.  Irery  T. 
Pliillips^l. 

RECEIVER. 

1.  Compensation — Counsel  fees — Steamships.  Where  receivers  of  a 
steamship  company  sell  vessels  of  the  company  upon  which  maritime 
liens  have  been  fixed  prior  to  the  receivei-ship,  they  cannot  diminish 
the  fund  due  to  the  owners  of  such  liens  by  i-etaining  an  allowance  for 
receivers'  commissions  and  counsel  fees.  For  such  allowances  they 
must  look  to  the  other  property  of  the  company.  Moore  T*  Lincoln 
Parky  etc,  Co.»  519. 

2.  Corporations — Municipal  tax  on  stock — Action  against  nonresident 
stockholder.    Trust  k  Deposit  Co.  t.  Mellon^  1*76. 

RECORD. 

1.  JBgectment — Former  ^ectment— Evidence.    Crumley  T.  Lutiy  559. 

2.  Foreign  attachment — Assignment  for  creditors.  Hilliard  T«  En- 
ders  A  Co.,  587. 

REFEREE. 

1.  Arbitration  —  Rtference — Appeals — direction  to  rtferee—Act  of 
May  14,  1874,  P.  X.  166.    Scott  v.  Scott,  132. 

2.  Ejectment—Description  of  land— Evidence— Findings  qf  r^eree. 
Dixon  T.  Fuller,  349. 

REMAINDERS. 

1.  Will— Vested  and  contingent  estates.    Carstensen's  Est.,  325. 

REPLEVIN. 

1.  Sale — Corporation — Authority  qf  superintendent.  In  an  action  of 
replevin  to  recover  possession  of  the  contents  of  a  shoe  store  which 
the  plaintiff,  a  corporation,  claimed  was  in  the  possession  of  the  de- 
fendant as  its  manager,  and  which  the  defendant  claimed  had  been 
sold  to  him  through  the  plaintifTs  superintendent,  a  verdict  and  judg- 
^leAt  for  defendant  will  be  sustained  where  the  evidence  showed  that 
the  plaintiff  established  stores  in  different  cities  for  the  marketing  of 
its  products,  and  frequently  sold  such  stores  to  the  managers  of  them; 
that  after  the  alleged  sale  to  defendant  the  dealings  of  the  company 
with  the  defendant  differed  very  mateiially  from  its  dealings  with  its 
managers  generally^  and  from  its  dealings  with  defendant  when  he 
was  employed  as  a  manager;  that  such  dealings  were  on  a  basis  en- 
VOL.  CXCVI — 44 
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REPLEVIN— continued. 

tirely  consistent  with  defendant's  claim  of  ownership;  that  the  direct- 
ors had  notice  of  his  claim  and  negotiated  with  him  for  a  retransfer 
of  the  goods,  and  that  the  authority  of  the  superintendent  to  sell 
the  store  was  not  questioned  at  the  time  of  the  negotiations  nor  at 
any  time  denied. 

The  superintendent  haying  testified  at  the  trial,  when  called  in  the 
interest  of  the  company,  that  the  company  desired  to  sell  the  stores 
and  that  it  was  his  business  to  sell  them,  it  was  not  necessary  that 
the  defendant  should  furnish  other  proof  of  authority,  actual  or  im- 
plied.   Shoe  Co.  T.  Leeser,  76. 

REPRISES. 

1.  Definition  of— Mines  and  mining— Coal  leaseSewer  assestmenL 
Canal  Co.  t.  Yon  Storch,  102. 

ROAD  LAW. 

1.  Appeals— Act  of  May  16,  1891,  P.  L.  1^—CertioraH,  Under  the 
act  of  May  16,  1891,  no  appeal  lies  from  a  decision  of  the  court  of 
common  pleas  determining  whether  a  public  improvement  was  peti- 
tioned for  by  a  majority  in  interest  and  number  of  owners  of  property 
abutting  on  the  line  of  the  proposed  improyement;  and  on  certiorari 
the  Supreme  Court  has  no  authority  to  go  into  the  eyidence  in  the 
case  and  reyiew  the  findings  of  fact  that  a  projwr  majority  had  peti- 
tioned for  the  improvement    Diamond  Street^  Pittsbarg^  254. 

RULE  IN  SHELLEY'S  CASE. 

1.  Will—Devise.  A  devise  to  a  son  for  life,  and  "  if  he  has  no  son 
living  at  the  time  of  his  death,  then  to  his  heirs  and  legal  representa- 
tives''  creates  in  the  son,  under  the  rule  in  Shelley's  case,  an  estate 
in  fee  simple  if  he  dies  without  leaving  a  son  living  at  his  death. 
Eby  T.  Shank,  426. 

2.  WiU— Heirs— Issue— Estate  tail— Devise,  Testatrix  devised  an 
interest  in  real  estate  in  equal  parts  to  her  three  sisters,  E.,  A.  and  C. 
**and  to  their  heirs."  She  further  directed  that  if  0.  '^should  die 
without  issue  her  share  shall  be  divided  amongst  the  surviving  lega- 
tees named.''  Held,  that  C.  took  an  estate  tail  converted  into  a  fee 
by  the  Act  of  April  27,  1865,  P.  L.  868.    Stonch  T.  Zeigler,  480. 

SALE. 

1.  Replevin—CorporatUmr^Authority  qf  9i^erintendenL  Shoe  Co« 
T.  Leeser,  76. 

SCHOOL  LAW. 

1.  Meeting  qf  directors— Vacancp—Act  of  May  8,  1854,  P.  L.  618, 
sec.  8,  and  Act  of  April  11,  1862,  P.  L.  471.  A  meeting  of  school 
directors  called  by  the  president  following  a  previous  meeting  ad- 
journed **  to  meet  at  the  call  of  the  president,"  is  not  a  regular  meet- 
ing under  the  act  of  April  11, 1862,  because  it  is  not  held  in  accordance 
with  any  standing  regulations  of  the  board,  nor  by  adjoomment  "to 
a  time  and  place  certain." 
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SCHOOL  LAW^continued. 

Where  a  school  board  adopts  a  time  and  place  for  a  regular  monthly 
meeting,  and  subsequently  at  a  regular  meeting  adjourns  to  meet  on 
a  different  day  from  that  specified  in  the  regulation,  such  meeting  is 
not  a  regular  meeting  within  the  meaning  of  the  Act  of  May  8,  1854, 
sec.  8,  i-elating  to  the  absence  of  directors  from  meetings. 

Under  the  Act  of  May  8, 1854,  sec.  8,  which  provides  that  if  a  school 
director  shall  neglect  to  attend  any  two  regular  meetings  of  the  board 
in  succession  unless  detained  by  sickness  or  prevented  by  absence 
from  the  district,  the  directors  shall  have  power  to  declare  his  seat 
vacant,  the  directors  have  no  power  to  declare  the  seat  vacant  at  the 
second  of  such  meetings,  although  the  resolution  to  vacate  the  seat 
was  the  last  thing  done  before  adjournment.  The  absence  cannot  be 
determined  or  declared  until  the  meeting  is  actually  adjourned. 

A  school  director  cannot  be  deprived  of  his  office  because  of  absence 
from  two  successive  meetings  without  being  given  an  opportunity  to 
show,  if  he  can,  that  his  absence  was  caused  by  sickness  or  absence 
from  the  district. 

The  act  being  highly  penal,  in  that  it  i)ermit8  a  few  individuals  lia- 
ble to  be  governed  by  personal  feeling,  to  oust  by  summary  proceed- 
ings the  officer  duly  chosen  by  the  electors  to  represent  them  in  their 
school  matters,  it  must  be  strictly  construed  and  every  step  in  the 
proceedings  must  clearly  appear  to  have  been  regular  and  within  the 
authority  conferred  by  the  statute.    Com*  T*  Gibbons^  97. 

2.  Ouster  qf  director  for  absence — Mandamus— Qy,o  warranto.  Com* 
T.  Gibbons^  97. 

SET-OFF. 

1.  Contract  —  Breach — Defense — Partnership,  Frisbie  t.  MeFar- 
lane.  No.  1»  lio. 

2.  Corporations—Liability  of  stockholders.    Ball  T*  Anderson^  86. 
8.  Partnership — Joint  claim,    A  joint  claim  may  be  set  off  by  one  of 

the  owners  in  an  action  against  him  for  his  own  proper  debt,  provided 
he  has  the  express  assent  of  his  copartners,  and  there  are  no  third  in- 
terests to  be  prejudiced.    Jack  t.  Klepser^  187. 

SEWEBS. 

1.  Assessments  of  ben^ts — Acts  of  March  27,  1865,  June  15, 1871, 
and  May  16, 1891.    Mill  Creek  Sewer,  183. 

SHEIOFF'S  SALE. 

1.  Executionr-Act  qf  April  16, 1845.    Rhodes  t.  Bamett,  429. 

SmPS  AND  SHIPPING. 

1.  JSnroUment— Mortgage — Corporation,  A  corporation  may  enroll 
a  ship  which  it  owns  in  a  port  in  which  it  transacts  its  business,  al- 
though such  port  is  not  the  home  port  of  the  corporation,  and  a 
mortgage  on  the  ship  enrolled  in  the  same  port  in  which  the  ship  is 
enrolled,  will  give  a  valid  lien  upon  the  ship.  Moore  T«  Lincoln 
Parky  etc,  Co.,  519. 
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SPECIFIC  PERFORMANCE. 

1.  Equity— Sale  of  chattels — Liquor  license.  Equity  takes  jurisdic- 
tion only  in  rare  cases  and  upon  exceptional  grounds  to  enforce  a 
sale  of  personal  chattels. 

In  the  absence  of  exceptional  grounds  equity  will  not  specifically 
enforce  a  coptract  for  the  sale  of  the  *Uicense,  lease,  good  will,  fix- 
tures and  barroom  furniture'*'  of  a  liquor  saloon.  Meehan  T.Ow* 
eiiSy  69. 

STATUTE  OF  FRAUDS. 

1.  Parol  sale  of  estate  by  curtesy — Evidence,  A  parol  sale  by  a 
father  to  his  children  of  an  estate  by  the  curtesy  in  land  is  within  the 
statute  of  frauds,  and  will  not  be  taken  out  of  the  statute  where  the 
evidence  shows  that  there  had  been  no  change  of  possession,  and  two 
only  of  the  three  children  to  whom  the  alleged  sale  was  made  testify 
that  they  had  bought  the  land  under  a  parol  agreement  by  which 
they  assumed  to  pay  certain  indebtedness  of  their  father,  and  that 
they  subsequently  gave  their  notes  for  this  indebtedness.  Derr  T* 
Ackennaiiy  198. 

STATUTE  OF  LIMITATIONS. 

1.  igectment— Second  ejectment— -Act  of  April  13,  1859,  P.  L.  ©03. 
Where  a  verdict  was  rendered  in  an  ejectment  case  on  January  5, 
1872,  and  on  March  13  of  the  same  year,  the  court  refused  a  rule  for  a 
new  ti'ial,  but  judgment  was  not  entered  until  twenty-two  years  after- 
ward, when  the  jury  fee  was  paid  and  judgment  entered  by  the  clerk, 
the  bar  of  the  statute  requiring  the  second  ejectment  to  be  brought 
within  a  year,  ran  from  March  13,  1872,  and  a  second  ejectment  could 
not  be  brought  twenty-seven  years  thereafter.  In  such  a  case  the 
entry  of  the  judgment  by  the  clerk  was  a  mere  ministerial  act,  the 
case  having  been  ** decided''  within  the  meaning  of  the  act  of 
April  13,  1859,  when  the  court  refused  a  new  trial.  Cmmley  t* 
LutZ)  559.  • 

2.  Executors  and  administrators.  The  liability  of  an  executor  to 
pay  a  legacy  is  not  grounded  upon  any  lending  or  contract  He  is  a 
trustee  who  is  charged  by  the  will  with  the  performance  of  the  duty 
of  paying  legacies,  and  against  that  form  of  obligation  the  statute  ol 
limitations  is  no  bar.    Stoogh's  Est.^  358. 

3.  Executors  and  administrators — Advances  by  executors — Settling  an 
account.  Where  an  executor  advances  his  own  money  to  pay  tlie 
debts  of  the  decedent,  and  such  payment  is  made  in  good  faith  and  in 
relief  of  the  estate,  the  statute  of  limitations  does  not  begin  to  ruu 
against  him  until  he  has  stated  an  account.  Where  an  executor  pays 
a  debt  of  the  estate  the  presumption  is  that  he  pays  with  the  money 
of  the  estate,  and  if  he  uses  his  own,  his  position  as  a  creditor  de- 
pends upon  the  state  of  his  account,  and  cannot  be  determined  until 
that  is  settled.    Bentley's  Est.^  497. 

4.  Negligence — Personal  injuries  —  Constitutional  law.  Where  a 
personal  injury  was  suffered  on  September  3, 1892,  an  action  to  recover 
damages  for  the  injuries  instituted  on  September  21,  1897,  is  barred 
by  the  Act  of  June  24,  1895,  P.  L.  236.     Rodebaugh  v.  Philadelphia 


Digiti 


ized  by  Google 


INDEX.  693 

STATUTE  OP  LIMITATIONS— continwed. 

Traction  Company,  190  Pa.  358,  followed  and  reaffirmed.    Bowden  T. 

•  Saflroad  Co^  562. 

STOCK. 

1.  Bailment — Pledge  <if  stock — Broker — Notice  of  ownership.  West- 
inghonse  t.  Bank^  249. 

2.  Corporation — Capital  stock — Corporate  property.  Bridge  Co.  T. 
Traction  Co.,  25. 

3;  Corporations — RigfU  to  issue  stock — Legislative  autlwrity.  Cooke 
T.  Marslially  200. 

STOCKHOLDER. 

1.  Corporations — Liability  of  stockholders — Set-off.  In  a  suit  by  a 
creditor  of  a  Kansas  corporation  against  a  stockholder  under  the  Kan- 
sas statute,  the  stockholder  may  set  off  the  indebtedness  of  the  corpo- 
ration to  him,  and  he  may  also  show  that  the  plaintiff  had  already  pro- 
ceeded against  other  stockholders  in  Kansas  whereby  he  may  have 
collected  part  or  all  of  his  claim.    Bali  T*  Anderson^  80. 

TAXATION. 

1.  Corporations — Municipal  tax  on  stock — Receivers — Action  against 
c     nonresident  stockholder.     Trust  A  Deposit  Co.  t*  Melloiiy  176. 

2.  DecedenVs  estate  —  Collateral  inheritance  tax — Charities,  Fin- 
iien's  Est.,  72. 

3.  Mercantile  license  tax — Constitutional  law — Act  of  May  2,  1899, 
t ,    P,  L,  184.    The  act  of  May  2,  1899,  to  provide  revenue  by  imposing  a 

mercantile  license  tax  **  on  vendors  of  or  dealers  in  goods,^*  is  a  revenue 
act  and  involves  no  questions  under  the  police  power. 

The  act  of  May  2, 1899  is  not  a  tax  upon  property  but  upon  the  busi- 
ness of  vending  merchandise,  and  the  act  does  not  violate  section  1  of 
article  9  of  the  constitution,  requiring  that  **  all  taxes  shall  be  uniform 
upon  the  same  class  of  subjects  within  the  territorial  limits  of  the  au- 
thority levying  the  tax,  and  shall  be  levied  and  collected  under  gen- 
1     eral  laws." 

It  seems  that  even  if  the  tax  imposed  by  the  act  was  a  tax  upon 
property  directly,  it  could  be  sustained  as  a  classification  according 
to  the  use  and  purposes  for  which  the  projwrty  was  held. 

The  classification  of  vendors  into  wholesale  and  retail,  and  the  sub- 
classification  of  dealers  at  an  exchange  or  board  of  trade,  is  legitimate 
classification,  inasmuch  as  it  is  based  on  the  differences  in  the  manner 
of  transacting  business. 

The  act  of  May  2,  1899  is  **  a  general  law"  within  the  meaning  of 
"  the  constitution,  notwithstanding  that  it  provides  for  a  difference  in 
the  number  and  mode  of  appointment  of  the  appraisers  in  the  coun- 
ties generally,  and  in  cities  of  the  first  class. 

All  the  provisions  relating  to  the  tax  itself,  the  classes  of  persons 

^     subject  to  it,  and  its  amount  in  each  case,  the  mode  of  assessment  and 

-  the  duties  of  assessors,  in  relation  to  it,  and  the  right  of  ultimate  ap- 

•  >    peal  by  the  citizen  to  the  court,  are  uniform  and  prescribed  by  a  gen- 

eral law  applicable  alike  all  over  the  state.    The  sole  variations  are  in 
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TAXATION— continued. 

the  number  and  mode  of  appointment  of  the  appraisers.  The  general- 
ity of  the  law  is  not  destroyed  by  such  slight  differences  in  its  ma- 
chinery of  application. 

The  act  of  May  2,  1899  does  not  violate  the  prohibition  in  section  7 
of  article  3  of  the  constitution  against  local  or  special  laws  **  regulat- 
ing the  affairs  of  counties,  cities,  ^^  etc.,  or  **  prescribing  the  powers 
and  duties  of  officers  in  counties,  cities,**  etc.  The  ** affairs**  which 
are  regulated  are  not  the  affairs  of  the  city  but  of  the  state. 

The  constitutional  prohibition  against  local  laws  prescribing  the 
powers  and  duties  of  officers  in  counties  and  cities  relates  to  the  da- 
ties  of  such  officers  in  their  municipal  capacity.  There  is  no  prohibi- 
tion to  the  state  to  impose  additional  duties  to  itself  on  city  officers 
virtute  officii.  The  state  may  appoint  its  own  agent  to  collect  its  own 
tax,  even  though  such  agent  be  also  for  other  purposes  a  municipal 
officer,  and  his  duties  as  state  agent  will  not  necessarily  blend  or  be- 
come part  of  bis  duties  as  a  city  officer. 

The  10th  -section  of  the  act  of  May  2,  1899,  providing  that  the  rate 
of  commissions,  mileage,  etc.,  shall  remain  the  same  as  now  fixed  by 
existing  law  does  not  offend  against  section  6  of  article  3  of  the  con- 
stitution, which  requires  all  laws  revived,  amended,  or  the  provisions 
thereof  extended  or  conferred,  shall  be  re-enacted  at  length. 

The  act  of  May  2,  1899,  does  not  invade  the  individual  liberty  of  a 
citizen  nor  contravene  the  bill  of  rights  of  the  constitution  of  Pennsyl- 
vania, or  the  fourth,  fifth  and  fourteenth  amendments  of  the  consti- 
tution of  the  United  States. 

The  fourteenth  amendment  was  not  intended  to  compel  the  state  to 
adopt  an  iron  rule  of  equal  taxation.    Knisely  T.  €otterel»  614. 

TAX  RECEIVER,  see  Public  Officers. 

TRESPASS,  see  Actions. 

TRUST  AND  TRUSTEES. 

1.  Parol  trust^Evidence.  An  equity  in  land  arising  from  an  alleged 
parol  trust  will  not  prevail  against  a  good  documentary  title,  in  the 
absence  of  clear  and  satisfactory  proof  to  sustain  it.  YoB  Stereh  T* 
Yon  Storeh,  545. 

2.  Purchase  by  trustee  at  hia  own  sale — Laches,  If  a  trustee  buys 
the  trust  property  even  at  a  public  sale  which  is  brought  abcMit  or  in 
any  way  controlled  by  himself,  he  will  be  presumed  to  buy  and  hold 
for  tiie  benefit  of  the  trust  But  the  trustee*s  title  as  purchaser  is  not 
void,  it  is  voidable  only  at  the  option  of  the  cestui  que  trust,  and  when 
the  latter  has  knowledge  of  the  facts  he  must  assert  his  right  with 
reasonable  diligence.  A  delay  of  twenty-one  years  will  deprive  the 
cestui  que  trust  of  his  right  to  relief. 

Where  a  married  woman  joins  her  husband  in  a  declaration  of  trust 
of  real  estate,  and  subsequently  the  husband  buys  in  the  property  at 
his  own  sale,  and  thereafter  the  wife  buys  the  property  at  a  sheriff*s 
sale  under  an  execution  against  her  husband,  and  the  cestui  que  trust 
takes  no  steps  to  enforce  the  trust  until  more  than  twenty-one  yean 
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TRUSTS  AND  TRUSTEES— continued. 

from  the  date  of  the  husband's  purchase,  the  wife  has  a  title  clear  of 
any  relation  of  trust  that  she  may  haye  had  before  the  purchase  of  the 
property  by  her  husband  at  the  sheriff's  sale. 

It  seems  that  where  a  married  woman  joins  with  her  husband  in  a 
declaration  of  trust,  she  cannot  deny  the  tinist,  whether  she  had  any 
title  or  not,  and  if  she  or  those  claiming  under  her  are  shown  to  have 
any  of  the  proiwrty  in  their  possession  her  declaration  will  be  conclu- 
sive of  her  duty  to  account    Church  T*  Winton^  107. 

3.  Spendthrift  irvst — Will.  It  is  not  essential  that  a  spendthrift 
trust  should  contain  words  providing  specifically  that  the  income  shall 
not  be  subject  to  the  debts  or  liabilities  of  the  cestui  que  trust. 

The  woi-d  ^*  support''  in  a  trust  clause  in  a  will  has  a  much  more 
limited  meaning  than  the  word  **  benefit,"  and  a  gift  for  the  **  sup- 
port" of  a  son  means  a  gift  for  his  personal  or  physical  subsistence  or 
maintenance. 

Testator  gave  his  estate  to  his  executors  to  pay  the  net  income  to 
his  wife  *^into  her  own  hands  for  her  separate  use  and  maintenance 
during  all  the  term  of  her  natural  life"  and  after  her  decease  to  pay 
the  net  income  to  his  son  **  for  his  use  and  support  for  and  during  all 
the  term  of  his  natural  life,  and  not  to  be  liable  to  anticipation,  and 
his  receipt  alone  to  be  the  sole  discharge  "  to  the  trustees.  There  was 
a  gift  over  after  the  son's  death.  Held^  that  a  spendthrift  trust  was 
created  in  favor  of  the  son.    WInthrop  Co*  T*  Clioton^  472. 

4.  Wills— 'Long  continued  poHsesttion  qfland.  In  a  proceeding  to  ob- 
tain possession  of  land  purchased  at  sheriffs  sale,  it  appeared  that  in 
1762  the  owner  of  the  land  died  leaving  a  will  by  which  he  gave 
twenty  pounds  a  year  for  the  maintenance  of  a  fi-ee  school  in  a  town- 
ship, the  same  to  be  paid  by  his  executor,  or  the  successor  of  such 
executor.  Testator  gave  all  his  land  to  his  executor  with  power  to 
appoint  a  successor,  **  said  land  to  be  kept  by  his  executors,  one  after 
another,  without  sale  in  tail  for  ever;  the  said  succeeding  or  the  sur- 
viving executors  to  give  security  for  the  payment  of  ye  said  twenty 
pounds  a  year."  The  land  remained  in  the  family  of  the  first  exec- 
utor by  devise  from  father  to  son  for  120  years,  each  holder  paying 
£20  a  year.  Valuable  improvements  were  made  upon  the  land,  and 
no  claim  was  made  by  the  township  other  than  for  the  £20  a  year. 
IJ  2(1,  that  in  1896,  the  successor  in  title  to  the  first  executor  had  a 
right  to  the  possession  of  the  land  subject  to  the  charge  of  £20  a  year 
upon  it    Stetson  j.  Bosonberger^  534. 

TURNPIKE  COMPANY. 

1.  Condemnation  cf  roadr— Evidence,  Tnmpike  Boad  Y.  Berks 
Co.,  21. 

ULTRA  VIRES. 

1.  Corporation&^RaUroads— Lease.  A  court  of  equity  will  not  de- 
clare a  railroad  lease  null  and  void  as  between  the  parties  to  it  on  the 
ground  of  ultra  vires,  after  the  lease  had  been  executed,  and  the  lessor 
has  enjoyed  some  of  tlie  benefits  of  it.  Bailroad  Co*  T*  Bailroad 
Co.,  452. 
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WARRANTY. 

1.  Insurance— Life  tTisnrance^ Statement  as  to  health.  Where  an  ap- 
plicant for  life  insurance  warrants  that  his  answers  shall  be  true,  full 
and  fair,  and  in  answer  to  a  question  states  that  he  had  not  since 
childhood  had  the  disease  or  disorder  of  **  spitting  or  raising  of  blojod," 
while  the  uncontradicted  evidence  was  that  he  had  spit  blood,  was 
frightened  and  had  consulted  a  physician  about  it,  the  answer  being, 
if  not  untrue,  not  full  and  fair,  and,  being  mateiial  to  the  risk,  avoided 
the  policy,  aiid  in  an  action  upon  it  the  trial  judge  committed  no  error 
in  giving  binding  instructions  for  the  insurance  company.  Smith  T. 
Ins.  Co.,  314. 

WILL. 

1.  DecedenVs  estate— Orphans'  court  sale.    Donty's  Est*,  432. 

2.  Devise— Contradictory  clauses — Devise  of  coal.  Testator  devised 
a  farm  which  he  described  as  the  ;*  W''  farm  to  his  son  by  language 
which  imported  a  fee  simple  title  in  the  land.  In  a  subsequent  clause 
he  derised  to  all  of  his  children  as  tenants  in  common  *'  the  whole 
nine-feet  vein  of  coal  underlying  the  lands  mentioned  in  this  my  will.** 
By  a  codicil  made  some  years  afterwards  he  revoked  certain  provi- 
sions for  a  daughter  **  excepting  the  one, .referring  to  her  interest  in 
the  nine-feet  vein  of  coal  mentioned  in  my  first  will  and  testament. 
....  The  nine-feet  vein  of  coal  mentioned  in  my  first  will  and  testa- 
ment is  underlying  the  two  farms  known  as  the  *  M  *  and  *  K '  farms.'' 
The  evidence  showed  that  tlie  nine-feet  vein  was  an  open  mine  worked 
for  yeai-s  at  the  date  of  the  will,  and  lying  underneath  the  **  M"  and 
**  K  "  farms.  It  was  not  known  at  the  time  of  the  will,  nor  during  the 
eleven  years  which  elapsed  to  testator's  death,  nor  until  several  years 
thereafter,  that  the  niiie-feet  vein  was  accessible  on  the  **  W  "  faruL 
Held,  that  the  son  to  whom  the  **  W"  farm  was  devised  took  a  fee 
simple  title  in  both  surface  and  coal  in  the  farm  devised  to  him. 
Crnsen  t.  Bonghner,  12. 

3.  Devise — Rule  in  Shelley's  case.    Eby  T.  Shank,  426. 

4.  Executors  and  administrators— Collection  by  executor  qf  money 
charged  on  land — Construction  of  will — Statute  of  limitations.  Stongh's 
Est.,  358. 

5.  Heirs — Issue — Estate  tail— Rule  in  Shelley^s  case-^Denjise,  Stoach 
T.  Zeigler,  489. 

6.  IrreQular  execution  of  testamentary  paper—Statute  cf  wills.  An 
instrument  in  any  form  whether  a  deed  poll  oHndenture  if  the  obvious 
purpose  is  not  to  take  place  till  after  the  deatkof  the  person  making 
it,  operates  as  a  will. 

Testatrix  left  a  will  regularly  probated  by  which  she  gave  her  estate 
principally  to  her  i*elatives.  After  her  decease  her  executors  found 
in  her  safe  deposit  box  an  envelope  not  sealed,  containing  five  bonds 
and  four  stock  cei*tificates.  On  the  enveloiw  was  this  indorsement: 
*' June  21,  1897.  Six  Bonds  for  my  brother  John's  three  daughters, 
also  one  for  my  nephew  John  Beard,  to  be  sold  after  my  death.  P.  H. 
P.  Harrison."  Pecuniary  legacies  of  a  similar  amount  with  the  prob- 
able proceeds  of  the  bonds,  were  given  to  the  same  legatees  b^  the 
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WILL — continued. 

probated  will.  The  person  who  wrote  the  iDdorsement  on  the  enve- 
lope testified  that  it  was  written  at  the  instance  of  the  testatrix,  that 
it  was  signed  by  her,  and  that  with  her  own  hands  she  selected  the 
secnrities  from  other  packages  contained  in  her  private  box,  and  her- 
self placed  t\iem  in  the  envelope.  The  stock  certificates  were  treated 
as  bonds  because  they  bore  a  fixed  rate  of  interest  iat  four  per  cent 
payable  at  fixed  days  in  February  and  August  of  each  year.  Held^ 
that  the  indorsement  on  the  envelope  was  a  valid  codicil  to  the  will, 
and  that  the  court  committed  no  error  in  awarding  the  securities  in 
the  envelope  to  the  persons  named  in  the  indorsement  in  addition  to 
the  pecuniary  legacies  given  to  them  by  the  will.    Harrison's  Est.^  576. 

7.  Perpetuities.    Cferber's  Est.)  366. 

8.  Probate — Issue  deHsavit  vel  non-Testamentary  capacity.  An 
issue  devisavit  vel  non  will  not  be  granted  where  the  testimony  of 
the  scrivener  of  the  will,  of  the  two  subscribing  witnesses  and  other 
witnesses  is  clear  and  convincing  as  to  the  testator^s  testamentary 
capacity,  and  the  only  evidence  to  the  contrary  is  that  testator  would 
suddenly  turn  his  conversation  from  one  topic  to  another,  that  he  de- 
nied that  he  had  a  sister  Betsey,  although  he  had  a  sister  named  Eliz- 
abeth, and  that  when  asked  to  do  something  he  would  answer  both 
yes  and  no.    Yoglesong'H  Est.,  194. 

9.  Trust  and  trustees — Long-continued  possession  cf  land.  Stetson 
T.  Rosenberger,  534. 

10.  Trust  and  trustees—Spendthrift  trust.  Winthrop  Co.  y*  Clin- 
ton, 472. 

11.  Vested  and  contingent  estates.  A  legacy  will  be  regarded  as 
vested  rather  than  contingent  unless  the  language  of  the  will  indicates 
that  the  testator  had  a  different  intention. 

The  testatrix  devised  and  bequeathed  her  entire  estate  to  her  exec- 
utor in  trust  to  convert  the  same  into  money  and  pay  the  intei*est  and 
income  thereof  to  her  husband  during  his  life.  The  will  then  provides 
as  follows:  **  And  from  and  after  the  decease  of  my  said  husband,  I 
give,  devise  and  bequeath  the  whole  estate  then  remaining  to  my 
brothers  and  sistei's;  the  child  or  children  of  any  of  my  said  brothers 
or  sisters  who  may  then  be  dead,  to  take  and  receive  the  share  that 
his  or  their  parent  would  have  taken  if  living."  Held,  that  the  inter- 
est of  the  brothers  and  sisters  was  not  contingent  upon  their  surviving 
the  life  tenant,  but  that  it  vested  at  the  death  of  the  testatrix,  subject 
to  be  defeated  only  by  the  legatee  leaving  children  during  the  life 
tenancy  of  the  first  taker.  Mitoheli.,  J.,  dissents.  Carstensen's 
Est.,  325. 

WORDS  AND  PHRASES. 

1.  **  Consent  to,''  in  the  last  line  of  the  proviso  of  the  Act  of  May  21, 
1889,  P.  L.  259,  sec.  2,  have  no  other  meaning  than  **  shall."  Logging 
Co.  T.  Strong,  Deemer  &  Co.,  51. 

2.  *'  /*nie"— *•  And  to  their  heirs.''    Stonch  v.  Zeigler,  489. 

3.  Reprises— D^nition  qf.  The  word  "  reprises  "  means  such  de- 
ductions as  are  required  to  be  made  from  gross  income  in  order  to 
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WORDS  AND  PHRASES— continued. 

ascertain  the  clear  or  net  profit;  not  deductions  for  bad  management 
or  personal  short  comings  of  the  holder  of  the  land,  or  from  fire  or 
flood  or  similar  casualty,  but  deductions  for  burdens  incident  to  the 
land  as  such,  certainly  including  taxes,  charges  and  impositions  of  all 
kinds  which  attach  to  the  land  itself.  Canal  Co*  j.  Yon  Storch^  102. 
4.  *'  Stop,  look  and  listen.''    Elston  Y.  Railroad  Co*,  595. 
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